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4  CASES  ON  THE 

1S62. 

"^^^  HOME  CIRCUIT. 

Maidstone,  coram  Erie,  C,  J, 
CLOTHIER  V.  WEBSTER. 

Spring  Assize**    ^_. 

A  builder  hav-   XhE  declaration  stated,  that  the  defendant  so  carelessly 

ino:  contracted  ,     i         ,    •  11  .•  j  e 

with  a  public  executed  certain  works  and  excavations  under  an  oven  ot 
'Ttnln  »!!?if     the  plaintiff,  a  baker,  that  through  the  carelessness  of  the 

certain  work,  r  '  '  o 

stipulating  to     defendant  in  filling  up  the  said  excavation,  the  soil  under 

put  in  certain  11.11  11  ij» 

material  when    the  oven.sank  and  subsided,  and  the  oven  cracked,  &c., 

thei"r  engin^eer    ^"^  ^^  required  to  be  rebuilt,  &c. 

to  do  80,  and  pjgj^ .  ^^^  guilty,  and  denying  the  alleged  injury. 

tohissatisfac-        Hawkins,  Prentice  and  L,  Kelly  for  the  plaintiff. 

tion,  putting  in 

/i«teofthat  M,  Chambers,  Brown  and  Crawford  for  the  defendant. 

material,  and 

an  injury  The  defendant  was  a  builder,  and  had  entered  into  a 

having  arisen 

tothepiaintifTs  Contract  with  the  Metropolitan  Board  of  Works  to  execute 
throiig"the  "certain  sewer  works,  in  the  course  of  which  it  became 
deficiency  in      necessary  to  make  the  excavation  under  the  oven  of  the 

that  material  or  ^  •'  ^  .  •      .  . 

the  bad  work-  plaintiff,  a  baker,  in  order  to  effect  a  communication  with 
tena°  whfch  the  main  sewer  at  some  distance  below.  The  contract 
S'"w"*that]f  provided  for  concrete  when  required  by  the  engineer  of  the 
the  injury  arose  board,  and   (in  the  usual  way)  specified  that  all  works 

through  the  de-     ,        ,,  .  ,,    ,  .  ,  .      1   1 

fendant's  should  be  Well  done,  &c.,  and  concrete  had  been  put  in  so 

wa^iwble%nd  ^^^  ^^  required  by  him,  and  (as  he  said)  so  far  as  was 
«rOTft/^,  that  the  necessary.     There  was  concrete,  however,  only  as  far  as 
ahohtWMe,    the  crown  of  the  sewer  below,  and  the  space  above  it,  up 
to  the  oven,  was  filled  up  with  chalk  and  clay,  the  oven, 
being  supported  upon  it  by  wooden  "struts"  or  beams. 

There  was  strong  evidence  for  the  plaintiff  that  the 
ground  had  not  been  filled  in  tightly  and  closely  under 
the  oven,  and  had  given  way,  so  as  to  cause  it  to  sink  and 
crack. 

At  the  close  of  the  case  for  the  plaintiff, 

M,  Chambers,  on   behalf  of  the  defendant,  submitted 
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thai  the  works  had  been  done  in  execution  of  the  powers         1862. 
of  the  act,  and  that,  therefore,  the  only  remedy  of  the 
plaintiff  was  by  a  proceeding  for  compensation  under  the 
act  (a). 

Erle,  C.  J.— That  is  so,  no  doubt,  except  so  far  as 
concerned  any  negligence  in  the  manner  of  doing  the  work, 
for  which  the 'contractor  would  be  responsible  (i). 

The  clerk  of  the  works  was  called  on  the  part  of  the 
defendant,  and  stated  that,  in  his  judgment,  all  that  was 
necessary  had  been  done  in  the  way  of  precaution  or  care. 
When  pressed  as  to  the  cause  of  the  sinking  of  the  oven, 
he  said  he  could  not  deny  that  it  might  not  have  sunk 
by  reason  of  the  works,  but  that  no  possible  means  would 
secure  it  from  some  sinking  (except  perhaps  a  solid  stone 
wall),  that  even  concrete  would  not  have  been  a  perfect 
security,  and  that  chalk,  well  rammed  in,  was  as  good  as 
concrete. 

The  jury  asked  if  the  chalk  was  as  good  as  concrete. 

The  witness  said  he  considered  that  it  was,  if  well 
rammed. 

The  jury  observed  that  it  hardly  could  be  so  underneath 
the  oven,  as  the  rammer  could  not  be  worked. 

The  engineer  of  the  board,  who  had  charge  of  the  works, 
said  he  gave  instructions  from  time  to  time  to  the  clerk  of 
the  works  as  to  what  should  be  done,  and  he  considered 
that  the  precautions  taken  were  sufficient,  and  that  all  his 
orders  were  carried  out.  He  admitted,  however,  that  it 
was  necessary,  in  order  to  prevent  subsidence  of  the  soil, 
that  the  chalk  should  be  very  carefully  rammed  down. 
When  asked,  on  cross-examination,  how  the  oven  could 
have  sunk,  supposing  the  chalk  had  been  well  rammed 

(a)  Rapson  v.   Cubitt,  9  M.  &  Rtick  v.  WiUiami,  27  L.  J.,  Exch. 

W.  710.  357,  that   tbe  commissioners  are 

(6)   Vide  Brovmlow  v.  The  Me-  only  liable  for  what  is  wanting  in 

tropolitan  Board  of  WorkifV  oh  IL,  the    contract      The    present  one 

p.  604,  that  the  contractor  and  the  seemed    to    come    between   those 

board  may  be  liable  jointly  for  what  two  cases, 
is  in  accordance  with  the  contract ; 
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down,  he  said  it  was  difficult  to  account  for ;  it  might 
have  occurred  from  defect  of  construction,  or  foundation, 
or  partly  from  one  cause  and  partly  from  another ;  but  he 
stated  that,  with  every  precaution,  it  was  impossible  to 
prevent  .such  accidents.  He  admitted  that  if  there  bad 
been  anything  wrong  in  the  construction  of  the  oven  it 
would  have  been  the  duty  of  the  workmen  to  call  atten- 
tion to  it,  and  that  neither  he  nor  the  clerk  of  the  works 
had  heard,  at  the  time,  that  it  was  so.  His  opinion  on 
the  whole  was,  that  the  work  had  been  done  carefully 
and  skilfully. 

Chambers,  in  summing  up  for  the  defendant,  contended, 
that  as  the  contract  required  concrete  only  under  the 
orders  of  the  clerk  of  the  works  or  engineer — who  were 
employed  by  the  board,  and  as  they  were  satisfied  with 
what  the  defendant  had  done,  the  maxim  of  law  respondeat 
Superior  applied,  and  that  the  board  alone  were  liable. 

Erlb,  C.  J.,  said,  he  should  rule  otherwise,  reserving  the 
point  (a). 

Chambers  then  contended,  on  the  evidence  for  the  de- 
fendant, that,  even  assuming  that  he  might  in  law  be 
liable,  he  was  not  liable  in  fact,  for  that  every  possible  care 
had  been  taken,  and  the  chalk  was  rammed  as  closely  as  it 
could  be. 

Hawkins,  in  reply  on  the  part  of  the  plaintiff,  contended 
that  the  ramming  down  had  been  badly  done,  and  that  for 
this  the  contractor  was  responsible. 

Erlb,  C.  J.,  in  summing  up  the  case  to  the  jury,  told 

be  liable,  as  in  Broumiow  v.  The  Me- 
tropolitan Board  of  Works,  Vol.  II., 
p.  604,  and  that  probably  was  really 
the  law  of  the  case ;  for  the  board 
were  liable  for  the  negligence  of 
their  engineer  in  not  ordering  con- 
crete. Quare^  however,  if  the  neg- 
ligence was  in  not  duly  ramming 
in  the  chalk? 


(o)  His  Lordship  did  not  ask  a 
apecial finding,  whether  the  negli- 
gence was  in  not  putting  in  con- 
crete, or  in  not  ramming  in  the 
chalk.  But  it  seems  that  the  con- 
tractor would  be  liable,  if  concrete 
iww  neceuaryf  whether  ordered  or 
not.  Even  supposing  the  board  to 
be  liable,  the  contractor  might  also 
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them  that  if  the  contractor  had  been  wanting  in  due  care  1^^- 
and  skilly  he,  and  not  the  board,  would  be  responsible. 
The  grevit  question  was,  whether  the  excavation  had  been 
well  filled  in ;  it  was  for  the  jury  to  say,  whether,  upon  the 
whole  of  the  evidence,  there  had  been  a  want  of  reasonable 
care  or  skill  in  the  filling  up  of  the  excavation?  If  so,  the 
plaintiff  was  entitled  to  a  verdict;  if  otherwise,  he  was  not. 
The  jury  returned  a 

Verdict  for  the  plaintiff,  damages  35Z.  (a), 
(a)  Rule  in  C.  P.  discharged  T.  T. 


HENDERSON  r.  LLOYD. 

I  Spring  Assizes. 

NTERPLEADER  issue:  the  plaintiff  being  claimant  Although  a 

and  the  defendant  execution  creditor,  and  the  question  feVu  or  delays 
beine.  whether  certain  croods  and  chattels  assigned  by  a  the  sheriff  on 

°  °  °  •'        an  execution 

post-nuptial  settlement  made  by  the  plaintiff  were,  at  the  must  defeat 
time  of  the  seizure,  the  property  of  the  plaintiff,  the  trustee,  execution  ere- 
as  against  the  defendant.  ^\Xt^er 

Hawkins,  Denman,  Q.  C,  and  Talfourd  Salter  for  the  t^^oJ^l^^y 

plaintiff.  or  defeat  the 

'  sheriff,  yet, 

Wood  and  Rosher  (with  whom  were  Parry,  Serjt.,  and  "" Kiy^'it's *' 
Pearce)  for  the  defendant,  the  execution  creditor.  for  the  jury  on 

n,.        !••/*»  11  1  1-1  *^^  the  facta 

1  he  plamtiff  was  trustee  under  the  settlement,  which  was  whether  that 
made  by  one  Ferguson  after  his  marriage,  and  it  conveyed  JJuh  whichT/ 
all  his  goods  and  chattels,  and  all  that  could  be  taken  by  ''a*  executed. 
the  sheriff  under  an  execution,  except  a  sum  of  150Z.,  which 
he  put  into  the  hands  of  his  wife.    It  appeared  that  at  that 
time  he  owed  Lloyd,  the  execution  creditor,  a  debt  of  above 
20L,  and   owed   altogether  about   150/.     He  had   debts 
owing  to  him  to  the  amount  of  200/.,  and  he  had  an  income 
of  above  200/.     The  case  for  the  defendant  was,  that  as 
tl^ese  could  not  be  seized  by  the  sheriff  (a),  and  the  150/. 

(a)  And  though  they  might  be      ceeding  less  summary  than  an  exc- 
ailached  under  the  C.  L.  P.  Act,      cation. 
1854,  9.  60,  that  would  be  a  pro- 


CASES  ON  THE 

1862.  in  the  hands  of  the  wife  would  probably  not  be  got  at  by 
the  sherifTy  the  settlement  was  with  intent  to  delay  or 
defeat  a  creditor^  and  so  would  be  void  ;  for  that,  if  it  de- 
feated the  sheriff,  it  would  defeat  a  creditor ;  and  it  was 
enough  if  Lloyd,  the  particular  creditor,  had  been  delayed 
or  defeated  by  the  deed.  It  appeared,  however,  that  the 
other  debts  had  been  paid,  and  at  the  time  of  the  deed  he 
had  not  any  idea  that  he  would  be  called  upon  to  pay 
the  present  debt,  for  which  he  was  only  surety.  At  that 
time  he  swore  the  debt  to  Lloyd  did  not  enter  into 
his  mind  at  all,  nor  had  he  any  desire  or  intent  to  delay 
or  defeat  the  creditor.  Indeed,  the  money  was  in  Court, 
and  the  creditor  might  have  it  if  he  pleased,  without  the 
costs,  and  he  asked  the  creditor  Lloyd,  if  he  would  accept 
the  money,  but  Lloyd  objected  to  accept  it  without  the 
costs. 
The  case  therefore  went  on,  and 

Erlb,  C.  J.,  told  the  jury  the  question  would  be, 
whether  the  deed  was  entered  into  with  intent  to  defeat  or 
defraud  creditors. 

The  jury  thereupon  said  they  had  made  up  their  minds 
upon  that  question. 

The  plaintiff,  the  trustee,  was  called,  and  the  attorney 
who  bad  prepared  the  deed,  and  who  swore  that  he  con- 
sidered the  assignor  was  solvent,  and  had  told  him  that 
he  must  be  so  to  make  the  deed  valid. 

There  were  no  witnesses  called  to  controvert  the  facts 
thus  proved. 

Wood  went  to  the  jury  on  behalf  of  the  defendant,  the 
execution  creditor,  urging  that  this  was  not  an  ordinary 
marriage  settlement,  as  it  conveyed  all  chattels,  down  to 
the  smallest  articles,  and  could  only  have  been  to  avoid 
execution. 

Erlb,  J.,  left  it  to  the  jury,  whether  the  deed  had  been 
entered  into  with  intent  to  delay  or  defraud  creditors.    No 
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doubt,  if  the  sheriff  were  defeated  or  delayed,  the  creditor  ^^^2 
would  be  so,  and  it  would  probably  be  very  difficult  to  get 
at  the  money  in  the  hands  of  the  wife,  although,  t/*he  got 
at  ity  he  could  seize  it  under  a)!. /a.  (a) ;  and  the  debts 
could  not  be  taken  under  a  writ  of  execution,  and  the  deed 
assigned  every  chattel,  the  effect  must  have  been  to  delay 
or  defeat  any  creditor  who  pursued  his  remedy.  But 
whether  that  was  the  object  and  intent  was  for  the  jury. 
If  they  thought  that  it  was  made  with  that  intent,  they 
^should  find  for  the  execution  creditor,  the  defendant ;  if 
not,  then  for  the  trustee  under  the  deed,  the  plaintiff. 

The  jury  found  for  the  plaintiff,  thinking  (they  said)  that 
the  deed  had  been  fairly  entered  into. 

Verdict  for  the  plaintiff  (i). 
(«)  Vide  I  &  2  Vict.  c.  1 10.  (6)   Fide  Michael  v.  Gay,  Vol 

I.,  p.  409. 


LOVATT  V.  TRIBE. 

Spring  Auize*. 

XhIS  was  an  action  for  20Z.,  money  lent  on  an  I  O  U,  On  a  plea  of 
dated  the  29th  of  June,  1861.     The  defendant  denied  the  time  of  makiog 
debt,  and  pleaded  that  at  the  time  of  the  contract  he  was  op^n^on  of  the 

of  unsound  mind,  as  the  plaintiff  well  knew.  medical  men 

'  *  who  gavp  ccr- 

Chambers,  Q.  C,  and  PhiOrick  were  for  the  plaintiff.     |J2-'h'the"de- 
Shee,  Serjt.,  for  the  defendant.  SnVdrin- 

The  case  for  the  plaintiff  was,  that  on  the  29th  of  June,  Ibout "thrtime, 
1861,  the  defendant  having  applied  to  him  for  a  loan  of  forllle^j'^''^hf 
20/.,  he  (the  plaintiff)  sent,  through  one  Hebden,  a  cheque,  must  judge  of 
which  Hebden  cashed,  and  then  handed  the  money  to  the  which  it  was 
defendant,  bringing  back  to  the  plaintiff  the  I  O  U.    And  ^°  whtre  the 
in  order  to  sustain  his*  case  he  had  to  show  some  personal  plaintiff  him- 

self,  according 

communication  with  the  defendant,  as  it  was  not  set  up  that  to  his  own 

Ti   I  J  I  •  1  .  evidence,  was 

Hebden  was  his  general  agent.  in  personal 

The  case  for  the  defendant  was,  that  the  money  was  not  ^*|"h"ljj^  de^-'°" 

fendant  at  the 
time,  that,  in  itself,  is  some  evidence  that  the  plaintiff  knew  of  the  insanity,  supposin^r  the 
jury  find  the  fact  of  insanity  established. 
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1862.  really  lent  to  or  borrowed  by  him  at  all,  but  obtained  by 
Hebden  for  his  own  purposes;  and  that  his  signature  to  the 
I  O  U  was  obtained  from  him  while  he  was  in  a  state  of 
mental  incapacity.  The  defendant  was  about  seventy  years 
of  age,  and,  having  lost  his  wife,  had  married  again  in  bis 
old  age,  and  had  not  lived  happily  with  his  second  wife, 
who  was  called  on  behalf  of  the  plaintiff,  and  described  his 
conduct  towards  her  as  violent,  on  account  of  which,  she 
said,  she  had  since  left  him.  Before  this,  however,  on  the 
24th  of  June,  1861  (five  days  before  the  I  O  U  was  given), 
two  medical  men  signed  certificates  that  he  was  of  unsound 
mind.  The  certificate  of  one  of  the  medical  men  stated  as 
the  grounds,  derived  from  personal  observation,  that  the 
party  used  violent  language,  and  fancied  himself  to  be  very 
wealthy,  &c.;  and-  secondly,  under  the  head  of  facts  com- 
municated by  others,  this  certificate  stated  that  the  writer 
was  told  that  a  few  days  before  the  party  had  threatened 
to  destroy  himself.  The  certificate  of  the  other  medical 
man  stated  as  the  grounds  of  belief,  founded  on  personal 
observation,  "  violent  conduct,,  incoherent  language  and 
attempting  injury  to  unmolesting  persons;"  and,  secondly, 
stated,  under  the  head  of  facts  derived  from  others,  that 
the  wife  had  said  that  he  had  left  home  without  reasonable 
cause,  wantonly  spent  large  sums  of  money  and  taken 
home  with  him  a  woman,  &c. 

The  medical  men  were  called  on  the  part  of  the  defend- 
ant, and  gave  evidence  in  accordance  with  their  certificates, 
and  were  cross-examined  as  to  the  grounds  of  their  belief. 
The  medical  witnesses  described  the  defendant's  derange- 
ment, moreover,  merely  as  "  mania  resulting  from  delirium 
tremens,*'  And  the  defendant,  after  having  been  for  some 
few  days  placed,  upon  these  certificates,  under  the  care  of  a 
physician  in  an  asylum,  was  liberated  and  restored  to  his 
own  house,  where,  on  the  29th  of  June,  he  gave  the  I  O  U 
in  question.   On  the  25th  of  June  a  medical  man  examined 
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the  defendant,  and  said  he  thought  him  sane  and  of  sound 
mind,  and  it  was  suggested  on  the  part  of  the  plaintiff  that 
the  defendant  only  suffered  for  a  short  time  from  the  influ- 
ence of  drink. 

Erlb,  C.  J.y  in  summing  up  the  case,  said,  the  question 
for  the  jury  lay  in  the  smallest  compass,  being  simply 
this— whether,  when  the  I  O  IT  was  given,  the  defendant 
was  sane.  The  jury  would  do  well,  however,  in  deciding 
the  question,  to  form  their  own  judgment  upon  it,  not  dis- 
regarding, but  not  relying  upon,  the  opinions  of  the  me- 
dical men  (a).  The  evidence  showed  some  temporary  de- 
rangement caused  by  drink;  but  the  question  was,  whether 
the  defendant  was  not  of  86und  mind  on  the  day  when  the 
I  O  IT  was  given. 

The  jury  consulted  together  some  time,  and  then  re- 
turned a  verdict  for  the  defendant,  on  the  ground  that  he 
was  of  unsound  mind  on  the  day  in  question. 


1862. 


(a)  In  an  action  of  trespass  by 
the  alleged  lunatic,  the  certificate, 
&c.  would  be  conclusive  evidence 
of  the  insanity  (if  bond  Jide); 
NorrU  V.  Seed,  3  Exch.  Rep.  782 ; 
but  this  is  because  of  the  sta- 
tutable effect  of  the  proceeding 
as  a  jiatification  for  the  confine- 
meni,  in  analogy  to  a  summary 
conviction.  But  at  common  law, 
even  an  inquisition  of  lunacy  is 
traversable.  And,  as  between  the 
alleged  lunatic  and  a  person  suing 
him  on  a  contract,  the  effect  of  a 
proceeding  between  the  lunatic  and 
third  parties,  to  which  the  plaintiff 
was  no  party,  is  not  conclusive,  any 
more  than,  on  an  interpleader  issue, 
an  admission  by  the  debtor  behind 
the  back  of  his  creditors  ;  Crole  v. 
Brahamt  3  Exch.  1 83 ;  there  being 
nothing  like  an  adjudication  by  a 
court  of  law,  in  the  nature  of  a 
sentence  in  rem.     If,  indeed,  the 


plaintiff  had  been  b  promoter  of  the 
commission,  or  other  proceeding 
in  lunacy,  he  could  not  set  up  the 
sanity  of  the  defendant  at  or  about 
the  same  time ;  Gumming  v.  Jnce, 
1 1  Q.  B.  Rep.  1 1 2.  But  here  that 
was  not  so;  though  on  the  other 
band,  as  the  plaintiff  prqfrsaed  to 
have  been  in  personal  communica- 
tion with  the  defendant  whom  the 
jury  found  to  have  been  insane, 
that  was  some  evidence  that  the 
plaintiff  knew  him  to  be  so.  The 
note  here  was  made  just  after  libera- 
tion, but  that  if  it  had  been  while 
under  confinement,  the  law  would 
have  been  the  same,  vide  Martin 
V.  Johnstone,  Vol.  1.,  p.  122,  where 
the  plaintiff  set  up  the  validity  of  a 
devise  made  while  in  confinement 
as  a  lunatic,  but  during  an  alleged 
lucid  interval.  See  also  Ferguson 
V.  Borrett,  Vol.  I.,  p.  613. 
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Erle,  C.  J.,  asked  whether  they  found  that  the  plaintiff 
knew  of  it  (a). 

The  jury  said  they  had  not  considered  that  question. 

Erle,  C.  J.,  said  it  was  necessary  to  have  their  verdict 
on  it,  and  sent  them  back  to  consider  it. 

The  jury  again  retired,  and  eventually  returned  with  a 
verdict  for  the  defendant  on  that  point  also,  which  amounted 
to  a 

<         Verdict  for  the  defendant. 

(a)   Beavan  v.  M'Dvtmld,  23  L.  J.,  Ex.  326,  C.  P.  474. 


Coram  Wightman,  J. 
WATTS  V.  AINSWORTH  and  others. 

spring  Assitet,  f^ 

When,  on  let-  XHIS  was  an  action  on  an  alleged  contract  of  sale,  for 
doubtful' whe-  ^^^  accepting  three  acres  of  white  globe  turnip  seed.  The 
ther  there  has    defendants  denied  the  contract. 

been  a  com- 
plete contract  Hawkins  and  Addison  were  for  the  plaintiff, 
within  the  Sta-  * 
tuie  of  Frauds,  £j^^  ^^j  Prentice  for  the  defendants. 

by  reason  of  , 

the  absence  of 
an  answer  in 


The  plaintiff  was  a  seed  merchant  at  Hythe,  who  con- 
writing  to  a       tracted  with  the  farmers  and  turnip-growers  to  buy  the 

wntten  offer  by  ,  .  ,         ,  r    , 

the  defendant,  seed  at  SO  much  per  acre,  taking  the  chance  of  the  crops 

that  there^has  *»  ^^^Y  stood,  and  resold  to  seedsmen.     The  plaintiff  in 

^^uentVe'ibal"  ^arch,  1861,  wrote  to  the  defendants  offering  them  five 

assent  by  the  acres  of  white  globe  turnip  seed  at  18^.  6d.  per  bushel. 

plaintiff,  there    ,„,,«, 

being  a  *<  note  The  defendants  wrote  that  they  could  perhaps  take  two  or 
dumtlgned"by  ^^^^^  ^cres  at  16*.  6d.  The  plaintiff  replied  to  this  that  he 
the  party  to  be  could  not  take  their  offer,  and  saw  no  reason  to  take  leas 

charged,"  i.e. 

the  party  Atr^<;.  than  18*.  To  this  the  defendants  wrote  an  answer,  which 
ran  thus: — "We  will  take  the  produce  of  three  acres  at 
IBs.,  to  be  delivered  as  soon  as  harvested.  Let  us  know 
what  other  sorts  you  may  have  to  offer.  Waiting  your 
reply,  we  remain,  &c."     To  this  there  was  no  reply  in 
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UTitingy  but  before  the  end  of  the  month  the  plaintiff  swore         1862. 

he  saw  one  of  the  defendants,  and  that  they  then  alluded 

'  •'  Watts 

to  the  contract.     Nothing  more,  however,  passed  between  v. 

them  until  the  13th  of  August,  when  the  seed  was  ready  and  Others. 
for  delivery,  and  the  plaintiff  gave  the  defendants  notice  of 
it.  They  thereupon  declared  that  they  had  not  deemed  the 
contract  as  bindings  as  they  had  received  no  reply  to  their 
last  letter.  The  produce  of  the  three  acres  was  eighty-eight 
bushels^  or  eleven  quarters,  which  were  warehoused  at 
Hythe,  and  sent  to  the  plaintiff  by  railway,  and  were  now 
lying  at  the  station. 

Lush  contended  that  there  had  been  no  acceptance  of 
the  defendants'  offer  in  their  last  letter,  ajid  that,  before 
then,  the  plaintiff  had  never  offered  to  sell  at  a  less  price 
than  18«.  6rf.  There  was  not,  therefore,  the  contract  in 
writing  under  the  Statute  of  Frauds. 

Hawkins  argued  that  the  defendants'  letter  was  in  itself 
a  sufficient  **  note  or  memorandum"  of  a  contract,  to  buy 
at  18^.,  and  that  the  plain tifTs  previous  letter  was  in  effect 
an  offer  at  IS^.,  and  the  defendants*  last  letter  was  an  ac- 
ceptance of  that  offer. 

The  learned  Judge  said  there  was  no  agreement  on  the 
part  of  the  plaintiff  to  the  quantity  of  three  acres  at  the 
price  of  IBs. 

Hawkins  urged  the  verbal  assent  by  the  defendants. 

One  of  the  defendants  was  called,  and  denied  this. 

The  learned  Judge,  in  summing  up  the  case  to  the  jury, 
said  that  the  question  for  them  was,  whether  they  were 
satisfied  that  at  the  interview  the  plaintiff  agreed  to  the 
proposition  in  the  defendants'  letter,  or  whether,  he  rejected 
it,  because  what  had  passed  at  that  interview  was  relied  on 
by  one  side  as  an  acceptance,  and  by  the  other  side  as  a 
rejection  or  repudiation.  If  the  plaintifTs  version  of  the 
interview  was  correct  there  had  been  a  verbal  acceptance 
of  the  offer  in  that  letter. 
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The  jury  found  that  there  had  been  such  an  acceptance. 

Prentice  thereupon  asked  for  leave  to  move  to  enter  the 
verdict  for  the  defendants,  on  the  ground  that  there  must 
be  a  contract  in  writing;  but 

The  learned  Judge  said  there  was  a  note  of  the  contract 
signed  by  the  defendants,  "the  party  to  be  charged"  in 
this  action.  However,  to  save  expense,  he  would  give 
leave  to  move,  in  order  to  avoid  another  trial. 

The  verdict  was  taken  for  79/.  4^.  8d, 


CAVEY  V.  LEDBITTER. 

Spring  Assizes,    ^p 

Where  the  de-  XHIS  was  an  action  by  a  nursery  gardener  against  a 
imratliVkSfs  in  brickmaker,  for  keeping  his  brick-kiln  so  near  to  the  plain- 
a  kiln,  within    jj^'g  house  and  garden  as  to  be  a  nuisance. 

twenty  feet  of  ° 

'ar/en'^nf'        Archibald  for  the  plaintiff, 
fajufe,*"^  Prentice  for  the  defendant. 

Hv'ed^and  car-        ^he  plaintiff  had  been  twenty-two  years  in  his  present 

ried  on  business  premises,  and  had  well  stocked  his  garden  with  fruit  trees 

as  a  gardener      r  /  o  ^ 

for  more  than     and  flowcr  plants.  The  garden  was  on  the  side  of  the  road, 

— ire/</,  that  it  which  was  eighteen  feet  wide,  and  on  the  other  side  of 

hH*  whether     which  lay  some  ground  which,  in  May  last,  the  defendant 

the  smoke,  &a,  had  taken  on  a  lease  and  used  for  brickmaking.  He  had 
made  the  house  ■,^/^/.        .  i   tA         ir 

substantially      made  a  kiln,  or  clamp,  about  150  feet  long,  and  14  or  15 

abic!^and°t'he     ^^^^  ^^g^*  which  was  within  40  feet  of  the  house  and  20 

garden  sub-       f^g^  ^f  ^jje  garden.    It  would  appear,  indeed,  that  the  whole 

profitable,  and   of  the  kiln  was  not  set  burning  at  one  time.   The  result  of 

was  an  action-   the  burning  had  been,  however,  as  alleged  by  the  plaintiff 

able  nuisance.    ^^^  j^jg  ^itn^sses,  that  in  the  house  the  inmates  were,  to 

use  their  own  words,  ''almost  suffocated  with  the  heat,  the 

steam  and  the  sulphurous  stink;"  and  that,  as  regarded 

the  garden,  the  trees  were  deprived  of  their  leaves  and 

fruit,  and  the  flower  plants  and  shrubs  dried  up  and  killed. 

The  plaintiff's  witnesses  stated  it  was  the  result  of  their 
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experience  that  a  nursery  garden  could  not  be  carried  on  1862. 
near  to  a  brick-kiln.  The  kiln  in  question  lay  in  a  bolluw. 
The  plaintiff*'8  bouse  was  in  this  same  hollow,  and  the 
smoke  hung  about  it.  The  windows  could  not  be  opened 
when  the  wind  came  from  it,  so  that  the  house  was  close, 
and  wanted  air. 

Prenticey  for  the  defence,  relied  on  the  recent  case  of 
BoU  V.  Barlow  (a),  which  decided  that  an  action  would 
not  lie  for  a  reasonable  use  of  any  lawful  trade  in  a  con- 
venient place,  although  it  rendered  the  life  of  others  less 
pleasant  or  comfortable ;  but 

Archibald  s2aA  this  doctrine  had  been  modified  by  a  later 
case  now  before  a  Court  of  Error,  Bamford  v.  Turnley  (fi). 

The  learned  Judge  observed  that,  even  assuming  the 
doctrine  as  so  laid  down,  the  terms  ''convenient"  and 
''  reasonable"  were  rather  wide,  and  must  surely  be  con- 
strued with  some  reference  to  the  land  or  house  injured. 
The  place  might  be  very  "convenient"  for  the  kiln,  but 
very  inconvenient  and  injurious  in  regard  to  the  lands  or 
houses  it  adjoined.  If,  for  instance,  the  kiln  was  within 
five  feet  of  the  house,  it  would  destroy  its  value;  and,  as 
regarded  heat  and  smoke,  perhaps,  a  distance  of  20  feet 
was  as  bad  as  five.  Where'a  kiln  had  been  erected  as  far 
as  100  yards  from  a  house,  the  brick  maker  had  been  re- 
strained by  injunctions,  and  here  the  distance  was  20  feet. 
It  would  be  a  question  for  the  jury  whether  the  kilu  was 
so  near  as  to  be  a  nuisance. 

Witnesses  were  called  for  the  defendant  to  disprove  the 
alleged  nuisance.  The  eiFect  of  the  whole  of  their  evidence, 
however,  appeared  to  be,  not  to  deny  the  alleged  annoy- 
ance from  the  smoke,  &c.,  but  that  it  was  not  (as  one  of 

(a)  27  L.  J.,  C.  P.  207;  followed  tirs  house;"  and  both  parties  had 

in  Bam/br</v.  jEvm^,  Vol.  II.,  p.  lately    purchased,  from  the  same 

231,  where,  however,  the  kiln  was  owner,  and  withno^iVc  to  the  plaintiff. 
"as/ara</7rar<ira6/e  from  the  plain-  (6)  Vol.  II.,  p.  231. 
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It  IS,  in  effect,  already  left  to  the  jury,  and  is  involved  in  '^^2. 
the  question  whether  it  is  a  nuisance.  If  so,  it  cannot  be 
convenient  to  the  plaintiff;  of  course,  it  is  so  for  the  de- 
fendant. The  questions  for  the  jury  are — first,  did  the 
kiln  make  the  house  substantially  less  comfortable ;  and, 
secondly,  did  it  substantially  injure  the  plants  and  trees  in 
the  garden  ? 

The  jury  answered  both  questions  in  the  affirmative. 
Verdict  for  the  plaintiff,  damages  201. 

The  learned  Judge,  as  the  question  was  pending  in  a 
Court  of  Error,  stayed  execution  until  next  term  (a). 

(a)    Next  term,   Prentice  got  a  coram  Cockburn,  C.  J.,  where  the 

rule  nisi  in  C.  P.,  but  the  Court  ruling  was  in  accordance  with  the 

granted  it  with  evident  reluctance,  decision  in  the  former  case.   When 

and  merely  on  account  of  the  ques-  it  is  said  that  the  kiln  is  not  a  nui- 

tion  being  before  a  Court  of  Error.  sance  if  in  a  convenient  place,  it  is 

They  pointed  out  that  Hole  v.  Bar-  conceived  that  this  is  only  an  ele- 

law  was  distinguishable ;  and  so  is  ment  in  the  cases  to  show  that  it  is 

Bam  ford  v.  Tvmley^  Vol.  1 1.,  p.  23 1 ,  not  a  nuisance. 


LEWIS   V.    COLE  AND  ANOTHER. 
m  Spring  Assixet. 

XRESPASS,  against  the  bailiff  of  the  County  Court  of  The  owner  of  a 

Tunbridge  Wells  and  his  officer,  for  entering  the  premises  oo*hu  own""" 

of  the  plaintiff,  a  riding-master  at  that  place,  and  taking  a  premises, 

horse,  under  an  execution  from  that  Court  against  a  third  Court  execu- 
tion against  a 
party-  third  party, 

Pleas:  not  guilty,  and  not  possessed.  SiUffV^tres-* 

M,  Chambers  and  Butler  Rigby  for  the  plaintiff.  STe^chluel!'^ 

Shee,  Serjt,  and  Honyman,  for  the  defendants.  for  the  wrong- 


The  plaintiff  had  taken  the  premises  of  the  execution 
debtor,  and  his  name  was  put  up  upon  the  livery  stables; 
but  the  change  was  not  known.  When  the  horse  was  taken 
the  plaintiff  claimed  it,  and  there  had  been  an  interpleader 
summons ;  but,  as  the  plaintiff  refused  to  pay  the  appraised 

VOL.  III.  c  P.F. 


ful  entry. 
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1862.  value  into  Court  under  the  County  Couii  Act,  19  &  20  Vict, 
c.  108y  8.  72,  in  order  to  liberate  the  horse,  the  bailifTsold 
it  under  the  execution,  and  paid  the  proceeds,  12/.,  into 
Court,  to  abide  the  event  of  the  interpleader  summons, 
which  was  in  favour  of  the  plaintiff,  and  the  money  re- 
mained in  Court ;  but  had  not  been  taken  out.  The  value 
of  the  horse,  however,  was  29Z.,  and  the  bailiff  had  been  in 
possession  six  days ;  and  the  plaintiff  claimed  to  recover 
the  value,  and  also  compensation  for  the  injury  caused  by 
the  entry  of  the  bailiff. 

WiGHTMAN,  J.,  ruled  that  the  plaintiff  could  not  recover 
in  respect  of  the  horse,  since,  under  the  County  Court  Act 
(passed  in  protection  of  the  bailiffs),  he  could  have  liberated 
the  horse  by  paying  the  value  into  Court  to  abide  the  event 
of  the  interpleader  summons,  and  could  now  take  the 
amount  of  the  proceeds  out  of  Court. 

Chambers, — ^That  is,  take  12/.  out  in  satisfaction  of  a 
horse  worth  29/.  (a). 

WiGHTMAN,  J.,  said  the  law  was  so  (6). 

Chambers  contended  that,  at  all  events,  his  client  was 
entitled  to  recover  compensation  for  the  injury  which  must 
have  been  done  to  him  in  his  business  by  the  presence  of 
two  bailiffs  on  his  premises  for  six  days. 

Tlie  learned  Judge,  in  summing  up  the  case  to  the  jury, 
said  the  bailiff  was  placed  in  a  position  of  difficulty ;  for 
he  was  bound  to  execute  the  warrant,  and  could  not  know 
whose  the  horses  were ;  and,  whether  the  premises  were 
the  plaintiff's  or  not,  he  would  be  bound  to  take  any  pro- 
perty on  the  premises  which  belonged  to  the  execution 

(a)  But  the  enactment  provides  was  so. 

that  the  value  is  to  be  fixed  bi/  ap-  (6)  And  the  act  provides  a  spe- 

pruiumeni  in  case  of  dispute  j   so  cific  and  summary  remedy  in  aid 

that  here,  either  the  plaintiff  had  of  the  claimant  as  well  as  of  the 

no  appraisement,  or  it  was  false,  or  bailiff, 
his  present  evidence  as  to  value 
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debtor  (a).  As,  however,  the  entry  into  the  plaintiff's  pre- 
mises could  only  be  justified  by  the  result,  and  it  turned  out 
that  the  horse  was  his  (and  not  the  debtor's),  the  entry 
could  not  be  justified,  and  it  was  for  the  jury  what  damage 
it  had  done  to  liirn. 

Verdict  for  the  plaintiff,  damages  10/.  (6). 


1862. 


(a)  If  it  b;:d  not  been  for  the 
enactment  in  the  County  Court  Act 
the  plaintiff  could  have  recovered 
the  full  value  of  the  horse ;  Loch  ley 
Y,  Pye,  8  M.  &  W.  133. 

(6)  With  leave  to  move  to  in- 
crease the  verdict  to  the  full  value 
of  the  horse,  less  the  sum  paid  into 
Court;  and  the  learned  Judge  re- 
fused leave  to  move,  except  subject 
to  that  deduction.  The  plaintiff, 
it  will  be  observed,  could  not  have 
brought  trover ;  for  if  he  had  not 
claimed,  then  his  standing  by  would 
have  concluded  him ;  and  if  he  had, 
then  the  clause  expressly  provides 


that  the  bailiff  (unless  a  deposit  is 
paid)  shall  sell  the  goods  as  if  no 
such  claim  had  been  made.  In  no 
way,  therefore,  can  the  claimant  or 
owner  get  more  than  the  appraised 
value,  if  he  does  not  elect  to  obtain 
the  chattel  itself.  As  regards  the 
right  of  action  in  such  a  case,  even 
for  the  trespass  to  the  premises,  per- 
haps  it  b  doubtful  whether  it  can  be 
maintained  on  the  supposed  dis- 
tinction between  the  entry  and  the 
taking.  See  Carpenter  v.  Pearee^ 
27  L.  J.,  Exch.  144,  per  Pollock, 
C.  B. 


REGINA  V.  DAVIS. 

j9lRS0N.  The  prisoner  was  indicted  in  several  counts : 
the  first  charging  that  he  feloniously  set  fire  to  a  certain 
shed  in  the  occupation  oF  the  South-Eastern  Railway 
Company.  The  second,  that  he  set  fire  to  a  certain  other 
shed  in  the  occupation  of  one  Lake.  The  third,  that  he 
set  fire  to  certain  goods  of  the  company's^  in  a  certain 
other  shed  in  the  occupation  of  the  company.  The  fourth, 
that  he  set  fire  to  certain  goods  of  one  Lake,  in  a  certain 
other  (a)  shed  in  the  occupation  of  the  said  Lake.     The 

(a)  This  word  "  other"  is  put  in 
to  avoid  the  objection  of  having 
several  counts  for  the  same  cause  of 
action  or  offence ;  Holford  v.  Dun- 
nelt,  7  M.  &  W.  348.     But  in  a 


civil  suit  the  effect  is,  that  when  it 
appears  that  there  is  only  one  con- 
tract and  one  house,  each  count 
laying  a  distinct  breach,  each  of 
which  would  constitute  a  cause  of 


Spring  J ssizes, 

A  prisoner 
being  charged 
on  several 
counts  with 
setting  fire  to  a 
building  de- 
scribed as  in 
the  occupation 
of  different 
persons,  and 
also  with  set- 
ting fire  to 
goods  in  a 
building  so  de- 
scribed, the 
prosecutor  was 
not  put  to 
elect,  as  it 
might  be  all 
one  act 
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fifth,  that  he  set  fire  to  certain  goods  of  the  company,  in  a 
certain  other  shed  in  the  occupation  of  Lake. 

Russell  and  Mansel  Jones  for  the  prosecution. 

Francis  for  the  defence. 

When- the  prisoner  was  arraigned,  before  he  was  given  in 
charge, 


action  (and  both  of  which  might 
have  been  laid  in  one  count),  the 
plaintiff  can  only  recover  damages 
as  to  one^  because  he  has  alleged 
that  the  other  was  as  to  a  certain 
other  house,  and  so  cannot  be  al- 
lowed to  ascribe  it  to  the  uime; 
Ibid.  The  objection  of  duplicity 
IS  having  different  causes  of  action 
or  offences  in  the  same  count  or  in 
the  same  indictment.  Where  they 
are  not  capable  of  joinder,  there  is 
a  misjoinder.  Where,  in  case  of 
felony,  there  are  different  felonies 
of  the  same  nature  on  different  per- 
sons, as  robbing  A.  of  money  and 
B.  of  other  money — all  being  part 
of  the  tame  transaction — the  proper 
course  is  to  lay  the  offences  in 
several  counts ;  R.  v.  Giddins,  Car. 
&  Marsh.  634.  The  prisoner  may 
object  to  duplicity  on  special  de- 
murrer, but  it  is  doubtful  whether 
he  can  do  so  on  general  demurrer. 
The  Court  in  general  will,  upon 
application,  quash  the  indictment, 
but  it  is  doubtful  whether  it  can  be 
made  the  subject  of  an  arrest  of 
judgment  or  writ  of  error,  and  it  is 
cured  by  a  verdict  of  guilty  as  to 
one  offence  and  not  guilty  as  to  the 
other  (1  Rose.  Crim.  PI.  53—56). 
A  defendant  ought  not  to  be  charged 
with  different  felonies,  offences 
arising  out  of  different  facts,  in  one 
indictment.     It  is  in  such  cases  the 


proper  course  to  apply  to  have  the 
prosecutor  put  to  elect.  If  the 
objection  be  made  bfjbre  plea,  or 
before  the  jury  are  charged,  the 
indictment  may  be  quashed ;  if 
q/'terwardSf  the  prosecutor  may  be 
put  to  elect.  But  he  will  not  be  so  if 
the  offences  appear  to  have  been  all 
part  of  one  continuing  transaction, 
as  will  be  the  case  if  they  were  all  at 
or  about  the  same  time  and  place. 
The  application  for  a  prosecutor  to 
elect  is  an  application  to  the  discre- 
tion of  the  Judge,  founded  on  the 
supposition  that  the  case  extends  to 
more  than  one  charge,  and  may 
therefore  be  likely  to  embarrass  the 
prisoner  in  his  defence;  Reg.  v. 
Truetnany  8  Car.  &  P.  727,  Ers- 
KiNB.  In  a  case  of  arson,  the  in- 
dictment contained  five  counts,  each 
of  which  charged  a  firing  of  a  house 
of  a  different  owner.  It  was  opened, 
that  the  five  houses  were  in  a  row, 
and  that  one  fire  burnt  them  all. 
Upon  this  opening,  the  Judge  would 
not  put  the  prosecutor  to  elect,  as 
it  was  all  one  transaction;  Ibid. 
The  Judge  will  not  put  the  prose- 
cutor to  elect  where  it  appears  that 
the  prisoner  will  not  be  prejudiced, 
that  is,  embarrassed  by  having  to 
attend  to  different  transactions. 
Vide  K.  v.  Gough,  1  Moo.  &  Rob. 
71. 
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Francis,  for  the  prisoner,  submitted  that  the  prose- 
cation  were  bound  to  elect,  as  there  appeared  in  the  in- 
dictment various  distinct  felonies,  under  different  sections 
of  the  statute  (a). 

WiGHTMAN,  J. — It  does  not  appear  that  it  is  not  all  one 
and  the  same  transaction;  or,  indeed,  one  and  the  same 
act.  The  prisoner  may  have  set  fire  to  goods  in  one  shed, 
and  so  set  fire  to  others.  In  that  case  it  will  be  all  one 
act. 

The  evidence  was,  that  the  prisoner  wilfully  set  fire  to 
some  straw  in  a  shed  let  by  the  company  to  one  Lake,  and 
that  goods  of  his  laid  therein  were  burnt  and  the  shed ; 
but  there  was  only  one  shed  which  was  set  fire  to. 

The  prisoner  was  convicted,  and  sentenced 
to  four  years'  penal  servitude. 


1862. 


(a)  A  person  who  3et8  fire  to 
goods,  if  the^re  tberefrom  sets  fire 
to  a  bouse,  may  be  convicted  on  a 
count  charging  that  he  set  fire  to 
the  house  {R.  v.  Price,  9  C.  &  P. 
729}  ;  and  if  the  setting  fire  to  the 
goods  be  wilful,  and  so  prim&  facie 
malicious,  to  the  owner,  whoever 
he  be,  the  setting  fire  to  the  houte 
will  be  felonious;  R,  v.  Lyonty  28 
L.  J.,  M.  C.  33.  There  must  be 
an  intent  laid  to  injure  some  one 
(R.  V.  FUtcher,  2  Car.  &  K.  215), 
but  an  intent  to  injure  the  ovoner 


would  sustain  such  intent;  and 
every  one  must  be  taken  to  intend 
the  natural  consequences  of  his  act; 
R,  V.  Jones,  9  C.  &  P.  258.  So  held 
at  the  assizes,  per  Wightman,  J., 
at  Hertford,  even  in  the  case  of  an 
infant  charged  with  arson,  by  set- 
ting fire  to  some  straw  in  a  bam. 
A  count  for  stealing  certain  articles 
may  not  be  joined  with  a  count  for 
receiving  those  am/  other  articles, 
knowing  them  to  have  been  stolen ; 
R.V.  lfflr</.  Vol.  II.,p.  19. 
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^-^^\/^^  Kingston^  coram  Erle^  C.  J. 

Surrey  THE  QUEEN  r.  TRAIN  and  others. 

Spring  Aiiizet. 

The  laying        InDICTMENT   against    one  Train,   and   his    foreman 

down  on  a  high-  ° 

way  of  iron  Hathaway,  and  also  certain  persons  members  of  the  vestry 
tramway!*may  of  St.  Mary's,  Lambeth,  for  obstructing  a  part  of  the 
i?h  obsiT^cte*  '"S^^^y>  'eading  from  Westminster  Bridge  towards  Ken- 
to  a  substan-  ningtou.    There  were  several  counts,  one  of  which  laid  the 

tial  degree  the  i        i  .    i  i        i 

ordinary  use  of  charge  to  be,  that  the  highway  was  made  dangerous  to 

any  part^nt!**  ^^^  passengers  with  horses  and  carriages, 

by  horsea  and  The  indictment  was  really  against  Mr.  Train,  for  laying 

Whether  it  down  his  iron  tramways  in  the  roadway. 

does  so,  is  a 

question  for  the  M.  Chambers,  Hawkins,  ^nd  Joyce  were  for  the  prose- 
jury.    That  it  . 

causes  acci-  CUtlon. 
dents,  and  by 

/ear  of  such  Bovill,  Knapp  and  C.  Pollock  were  for  the  defendant 

accidents  de-       m     . 

ters  persons         I  ram,  » 

highway^fs  *  Lush,  Ballantinc,  Serjt.,  and  Garth  were  for  the  other 
f-'a^lVnirJ''  defendants. 

IS  a  nuisance, 

however  rare/y       Jq  November,  1860,  a  committee  of  the  vestry  recom- 

the  accidents  ,    ,     ,  «  itx      m     •    •  t  i 

may  occur;        mended  the  vestry  to  adopt  Mr.  Tram  s  proposal  to  lay 

qucstions*of  down   this   tramway.      The   vestry   having    adopted    the 

J^^^™*J  ^  report  and  resolved  to  sanction  the  tramway,  on  the  13th 

indictment.  of  March,  1861,  a  Contract  was  entered  into  between  the 

acontractwith  vestry  and  Mr.  Train,  by  which  he  was  to  complete  the 


porate'Ldy,"to   '^y'^g  down  of  the  tramway  within  three  months,  and  he 

dothework       indemnified  them  against  all  indictments  or  actions  for 
which  18  the  ° 


alleged  nui-  laying  it  down,  and  also  against  the  expenses  of  removing 
evidence  both  ^"d  replacing  it  if  he  should  be  required  so  to  do.  The 
coiT^actor  and    ^^^^^^Y  ^^^  completed  in  September,  1861^  and  the  trains 

themembersof  began  to  run.  In  November,  1861,  this  indictment  was 
such  public 

body,  at  all  found.  The  different  defendants,  members  of  the  vestry, 
evcnu,  coupled 

with  evidence  of  his  presence  during  the  progress  of  the  work,  and  then  signing  resolu- 
tions in  favour  of  the  contract ;  semble^  that  questions  of  law  may  be  reserved  on  an  indict- 
ment for  an  obstruction  to  a  highway,  with  leave  to  enter  a  verdict  of  guilty ,  (as  it  is  a  pro- 
ceeding substantially  civil,)  and,  at  all  events,  the  entry  of  the  verdict  may  be  suspended  until 
the  next  assizes,  subject  to  points  of  law.  And  quitre,  whether  there  may  not  be,  in  such 
case,  a  bill  of  exceptions. 
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were  sought  to  be  made  liable,  as  having  voted  in  favour  of  1862. 
the  resolutions  sanctioning  the  tramway ;  and  the  books  of 
the  vestry,  containing  the  various  resolutions,  were  put  in 
for  that  purpose.  The  contract^  sealed  with  the  corporate 
seal  of  the  vestry  and  signed  by  Train,  was  also  put  in. 
As  regarded  the  vestry^  there  was  no  other  proof  of  com- 
plicity, nor  as  regarded  Train  was  there  any  other,  except 
that  he  had  been  seen  often  looking  at  the  tramway  while 
in  course  of  formation.  There  was  no  proof  of  personal 
directions  or  orders,  that  having  been  left  to  the  fore- 
man. 

The  tramway  was  laid  on  the  metalled  part  of  the  road- 
way, which  was  of  a  good  width,  allowing  sufficient  for  the 
passing  and  repassing  of  carriages  in  both  directions. 

Witnesses  were  then  called  on  behalf  of  the  prosecution 
as  to  the  nature  of  the  tramway,  and  the  objections  made 
against  it,  as  interfering  with  the  traffic  and  causing 
danger  to  the  public. 

The  objections  stated  by  the  witnesses  on  behalf  of  the 
prosecution  wrere — that  it  was  not  possible  to  keep  the 
flanges  level  with  the  road ;  that  the  stone  part  was  worn 
away,  while  the  iron  flanges  remained  ;  that  thus  the  repair 
of  the  road  would  be  interfered  with,  not  the  level  of 
the  surface  constantly  varying ;  and  the  action  of  wheels 
passing  from  the  iron  flanges  off  on  the  lower  and  softer 
materials,  tending  to  make  deeper  cuts  and  ruts  in  the 
road,  and  thus  wear  it  more  away,  and  that  the  iron  flanges 
themselves  were  unsafe  for  horses  and  carriages;  the 
horses,  whether  ridden  or  driven,  being  liable  to  slip  on 
the  irons,  and  the  carriages  either  clinging  to  the  flanges,  if 
going  along  them,  or  being  jolted  if  going  across  them. 

Evidence  of  accidents  caused  by  horses  being  frightened 
by  the  omnibuses  used  on  the  tramway  was  excluded  (a). 

(a)  As  that  would  be  the  ground  nibuses,  as  in  the  case  of  Brays 
ofanother  indictment  for  a  nuisance  Traction  Engine,  vide  Watkins  ▼. 
against  the  parties  running  the  oro-      Reddin,  Vol.  11.,  p.  629. 


24 


CASES  ON  THE 


1862. 

^/-^ 

The  Queen 

V. 

Train 
and  Others. 


Mr.  Greig,  clerk  of  the  peace  for  the  county  of  Surrey, 
tlie  prosecutor,  was  one  of  the  first  witnesses  called.  He 
said  he  prosecuted  not  in  his  public  but  in  his  private 
capacity.  The  tramway  ran  along  the  front  of  Surrey 
Lodge,  the  official  residence  of  the  clerk  of  the  peace. 
There  were  sixteen  feet  between  the  edge  of  the  road  (on 
his  side  of  it)  and  the  tramway.  Driving  from  Westminster 
Bridge,  on  his  proper  side,  he  almost  always  found  it 
necessary  to  go  on  the  tramway,  and  his  wheels  clung  to 
the  flanges,  so  that  it  was  difficult  to  get  off;  going  in  the 
other  direction,  towards  London  Bridge,  he  crossed  the 
tramway  at  right  angles,  and  he  always  suffered  from 
severe  wrenches.  He  had  not  had  any  accidents  himself, 
but  he  had  seen  traces  of  accidents.  He  had  seen  cabs, 
&c.,  damaged  with  their  wheels  off,  on  the  sides  of  the 
tramway.  And  he  had  known  horses  to  slip  on  the  tram- 
way. The  witness  went  on  to  say  that  he  considered  the 
tramway  "  at  times  dangerous,  and  always  inconvenient," 
to  the  general  traffic. 

He  was  cross-examined  as  to  iron  gutters  by  the  side  of 
the  streets  in  the  city,  to  which  he  admitted  the  wheels 
sometimes  clung,  but  he  said  they  were  not  so  liable  to  get 
into  the  gutters. 

Many  other  witnesses  were  called  in  support  of  the  case 
for  the  prosecution,  and  to  prove  that  accidents  continu- 
ally arose  from  the  use  of  the  tramway.  It  appeared 
that  persons  avoided  the  highway  from  apprehension  of 
danger. 

In  the  course  of  this  evidence. 

The  jury  declared  they  were  satisfied  that  the  tramway 
was  a  nuisance  to  the  highway,  as  being  dangerous  to  the 
public,  using  the  highway  with  horses  and  carriages. 

Bovill  said  he  had  a  host  of  witnesses  to  prove  that 
there  was  no  danger, 

Erle,  C.  J.  (to  the  jury). — You  are  satisfied   that  it 
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obstructs,  to  a  substantial  degree  (a),  the  ordinary  use 
of  the  highway  with  horses  and  carriages),  so  as  to  render 
it  unsafe  and  inconvenient 

The  jury  said  that  they  were,  and  that  they  were  satis- 
fied partly  from  personal  experience. 

Erle,  C.  J. — You  mean  both  unsafe  and  inconvenient. 

The  jury  said  they  did. 

Erle,  C.  J. — And  your  opinion  would  not  be  altered 
by  the  evidence  of  any  number  of  witnesses  who  might  be 
called  to  prove  that  they  had  used  the  road  without 
danger  ? 

The  jury  said  it  would  not. 

Erlb,  C.  J, — The  jury  have  answered  the  questions  I 
have  put  to  them  (and  which  I  had  intended  to  leave  to 
them  at  the  close  of  the  whole  of  the  evidence)  in  such  a 
way  as  to  dispose  of  the  case.  No  doubt  most  persons 
would  pass  along  the  road  without  sustaining  any  acci- 
dent ;  but  if  the  proportion  were  proved  to  be  99  out  of 
100  passengers  passing  without  accident,  it  would  make 
no  difierence  as  to  the  legal  right  of  the  hundredth  pas- 
senger to  complain  of  the  nuisance.  The  very  fear  of 
danger,  if  reasonable,  may  be  a  nuisance. 

Bovill  objected  that  there  was  no  evidence  against  the 
defendant  Train,  no  personal  participation,  by  orders  or 
directions,  having  been  proved. 

Erle,  C.  J. — He  is  proved  to  have  entered  into  a  con- 
tract to  lay  down  the  tramway*  and  is  also  proved  to  have 
been  present,  from  time  to  time,  while  it  was  making. 
In  misdemeanor  all  are  principals.  No  one  can  doubt 
that  there  is  evidence  enough  to  have  made  him,  in  felony, 
liable   as   an  accessory  before  the  fact,   and  (under   the 
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Tbb  Queen 

V. 

Train 
juid  Others. 


(a)  That  is,  the  obstruction  being 
substantia).  This  is  very  diflerent 
from    the    question,   whether    the 


nuisance  is  substantial.  See  R.  v. 
Belts,  16  Q.  B.  1022;  R.  v.  Rut- 
sell,  3  E.  &  B.  942. 
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recent  act)  as  a  principal  likewise.  Every  act  done  in 
pursuance  of  the  contract  would  make  him  liable,  sup- 
posing the  carrying  of  it  out  to  be  criminal.  And  there 
is  no  doubt  that  the  contract  was  carried  out,  and  that  the 
tramway  was  laid  down  in  pursuance  of  it. 

Bovill  then  raised  the  question  of  law,  that  without  at 
all  trenching  on  the  doctrine  (a)  that  if  there  is  a  nuisance 
to  a  highway,  it  cannot  be  excused  as  a  mere  balance  of 
inconvenience;  there  is  this  to  be  considered,  that  the 
authorities  in  whom  the  highway  is  vested  may  have  a 
right  to  set  apart  a  portion  of  the  highway  for  the  use  of 
passengers  by  a  particular  class  of  vehicles,  just  as  portions 
of  it  are  set  apart  for  the  use  of  foot  passengers  and  pas- 
sengers with  horses  and  carriages,  and  that  it  was  a  ques- 
tion of  what  is  a  reasonable  and  convenient  use  or  arrange- 
ment of  the  highway ;  and  that  was  a  question  for  the 
jury. 

Lush  and  Ballantine,  Serjt.,  for  the  other  defendants, 
the  members  of  the  vestry  and  their  surveyor. 

The  members  of  the  vestry  are  not  liable  personally  and 
individually,  for  the  only  act  proved  against  them  is  the 
contract  entered  into  by  them,  not  pei-sonally,  nor  signed 
by  them  separately  and  individually,  but  only  sealed  with 
their  corporate  seal  as  a  vestry.  Then,  even  if  liable  at  all 
personally,  they  are  not  so  criminally,  as  they  would  not 
be  civilly  for  acts  done  while  acting  gratuitously  on  behalf 
of  the  public.  Then  as  to  the  surveyor,  he  having  acted 
by  their  orders,  he  is  not  liable. 

Chambers  cited  Queen  v.  Scott  (t),  as  showing  that  the 
members  of  the  vestry  were  personally  liable. 

Erlb,  C.  J. — Criminally,  all  who  co-operate  in  a  com- 
mon purpose  are  principals.  And  as  Train  is  implicated 
by  entering  into  the  contract,  so  are  the  vestry  by  entering 


(a)  The  Queen  v.  BcUs,  16  Q.  B. 
Rep.  1022. 


(6)  3Q,  B.  315. 


Train 
and  Others. 
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into  it)  and    sanctioning  the   nuisance.     As   regards  the        1862. 
questions  of  law,  however,  they  may  be  reserved.  t^^o"^^ 

Liuhy  on  the  part  of  the  vestry,  objected  to  a  verdict  of 
guilty. 

Chambers  doubted  whether,  in  a  criminal  case,  leave 
could,  by  consent,  be  reserved  to  enter  a  verdict  of  guilty. 

Lush. — That  does  not  apply  in  a  case  like  this,  not 
really  criminal,  and  on  the  civil  side  (a). 

Erle,  C.  J.,  thought  that  it  did  not  apply  to  such  mis- 
demeanors, and  suggested  that  the  entry  of  the  verdict 
could  be  suspended  until  the  next  Assizes  (&),  and  to  this 

Chambers  assented,  as  regarded  the  members  of  the 
vestry,  but  not  as  regarded  the  principal  defendant.  Train, 
and  his  foreman,  as  against  whom  he  pressed  for  a  verdict 
of  guilty. 

Erle,  C.  J. — On  the  main  question  I  am  bound  to 
administer  the  law  according  to  the  legal  rights  of  the 
public  as  they  now  exist,  and  which  are  thus  aptly  defined 
in  the  language  of  pleading — to  pass  and  repass,  on  foot 
and  with  horses  and  carriages,  at  their  free  will  and  plea- 
sure, over  the  said  highway,  i.  e.  over  every  part  of  it  at 
their  free  will  and  pleasure.  Every  obstruction  which,  to 
a  substantial  degree,  renders  the  exercise  of  that  right 
unsafe  or  inconvenient, *is  a  violation  of  that  right.  And  I 
think  the  authority  of  parliament  is  necessary  to  legalize 
such  a  dealing  with  the  highway,  as  deprives  any  class  of 
passengers,  whether  on  foot  or  with  horses  and  carriages, 
of  the  use  of  any  part  of  it.  The  vestry,  no  doubt,  have 
some  power  over  the  highway,  but,  in  my  judgment,  it  is 
entirely  subject  to  the  existing  rights  of  the  public,  and 

(«i)  FiWeVol.  II.,p.  498,and  K.  respiting  sentence  until  the  next 

v.  Rtaseil^  3  £.  &  B.  942.  Assizes,   to  consult   his   brethren. 

(b)  This  course  could  always,  in  Several  such  cases  can  be  found  in 

substance,  be   taken,   whether    in  Coke.   And  see  also  Leach's  Crown 

felony  or  misdemeanor,  the  Judge  Cases. 
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Tbb  Queen 

V, 

Train 
and  Others. 


they  have  in  this  case  exceeded  their  power.  There  musty 
therefore,  be  a  verdict  of  guilty  entered  against  Train  and 
his  foreman,  reserving  leave  to  move  on  all  points  of  law 
to  enter  a  verdict  of  not  guilty. 

JBovill  desired  to  know  if  he  could  bring  a  bill  of  ex- 
ceptions. 

Erlb,  C.  J.y  thought  not,  for  a  criminal  case. 

Lush  thought  it  could  be  so  in  a  case  of  misdemeanor 
like  the  present. 

Finlason,  amicus  curits,  suggested  that  the  rule,  that 
there  could  not  lie  a  bill  of  exceptions  in  a  criminal  case, 
only  applied  in  a  case  really  criminal,  and  not  in  a  case  in 
which,  though  the  Crown  was  a  party,  the  proceeding  was 
in  substance  civil  (a). 

Erle,  C.  J. — At  all  events,  if  a  bill  of  exceptions  will 
lie,  it  may  be  taken  that  there  are  materials  for  it. 

Verdict  of  guilty. 


(fl)  Vide  Vol.  II.,  p.  498  (a)  ;  et 
pott,  p.  29  (a).  It  is  conceived  that 
an  indictment  for  an  obstruction  to  a 
highway  is  in  substance  a  civil  pro- 
ceeding. It  would  be  80  in  the  case 
of  an  individual  suing  for  a  particular 
damage.  Tlie  Crown  may  have 
claims  or  suits  of  a  civil  nature,  just 
as  the  subject  may  have  (Co.  Inst.) ; 
and  the  Crown  may  also  have  such 
suits  either  on  its  own  behalf,  as  in 
some  cases  of  quo  warranto,  (those 
relating  to  royal  franchises,  or  the 
like,)  or  relating  to  the  Crown  in 
its  character  as  guardian  of  the 
public  rights ;  as  in  cases  of  man- 
damus, or  such  indictments  as  re- 
late to  matters  not  really  criminal, 
but  in  which  the  Crown  prosecutes 
on  behalf  of  the  public.  All  crimes 
concern  the  Crown  and  the  public ; 
but  many  matters  concern  the  pub- 


lic and  the  Crown  which  are  not 
crimes.  The  criterion  whether  an 
indictment  will  Ue  is  not  whether  the 
offence  or  misdemeanor  is  a  crime 
(for  every  trespass  is  a  misdemea- 
nor), but  whether  it  concerns  the 
public.  Hence  an  indictment  will 
not  lie  for  a  mere  private  trespass 
(Rexw,  Atkinty  3  Burr.  1706)  ;  and 
what  is  not  of  public  concern  is  a 
mere  civil  injury;  K.  v.  Stow,  3 
Burr.  1698.  It  is  only  when  actual 
force  is  used  by  a  number  of  persons 
that  a  trespass  becomes  indictable ; 
K.  V.  Johnston,  1  Wils.  315.  The 
non -repair  of  a  private  road,  even 
by  a  public  body,  is  not  indictable, 
because  it  does  not  concern  the 
public;  Rex  w  Richards,  8  T.  R. 
634.  When  it  was  laid  down  that, 
in  a  criminal  case,  a  person,  who 
is  present  in  Court,  where  called  as  a 
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witness,  is  bound  to  be  sworn  and 
to  give  his  evidence,  although  he 
has  not  been  subpoenaed;  and  that 
an  indictment  for  stopping  a  way  is 
a  criminal  case  for  this  purpose 
(Rex  V.  Sadler  and  othert,  4  C.  & 
P.  218,  LiTTLEDALE,  J.);  the  real 
meaning  was,  that  it  was  a  matter 
in  which  the  Crown,  on  behalf  of 
the  public,  prosecuted.  But  in  the 
case  of  a  public  highway,  where  an 
action  would  lie  at  the  suit  of  an 
individual  for  a  particular  damage, 
it  was  held,  that,  *"  corttequentlj/,  an 
indictment  will  lie  where  the  act 
affects  the  public;"  R.  v.  Traford, 
1  B.  &  Adol.  874.  Thus  the  in- 
dictment in  such  cases,  so  &r  from 
being  of  a  criminal  nature,  only 
lies  in  consequence  of  the  injury 


being  of  a  civil  character,  but  such 
as  concerns  the  public.  Tlie  true 
criterion  of  a  criminal  proceeding 
is,  in  the  language  of  Lord  Den- 
MAN,  C.  J.,  "  whether  it  sounds  in 
crime  and  leads  to  punishment;" 
In  re  Douglas,  3  Q.  B.  Rep.  825. 
In  a  later  case,  Coleridge,  J.,  ex- 
pressed an  opinion,  after  argument, 
and  in  opposition  to  an  opinion,  or 
rather  a  doubt,  of  Campbell,  C.  J., 
that  an  indictment  for  a  nuisance 
to  a  highway  was  not  a  criminal 
proceeding;  Queen  v.  Russell,  3 
£.  &  B.  942.  The  mere  fact  that 
the  defendants  can  have  a  new  trial 
seems  to  show  that  it  is  not  so.  In 
this  very  case  the  defendant  moved 
for  a  new  trial ;  why  should  he  not 
have  had  a  bill  of  exceptions? 


1862. 


The  Queen 

V. 

Train 

and  Otliers. 


Coram  Wightman^  J. 

THE  QUEEN  v.  PAGET. 

Indictment  for  obstructing  a  highway. 
First  county  for  inclosing  it  by  iron  hurdles. 
Second  count,  for  erecting  thereon  fences  and  inclosures. 
Third  count,  for  laying  stone,  &c.  thereon. 
Plea :  not  guilty. 

Denman,  Foot  and  Henniher  for  the  prosecution. 

Honyman  for  the  defence. 

On  the  opening  of  the  case  it  appeared  that,  since  the 
indictment  was  found,  the  defendant  had  removed  the  ob- 
structions; whereupon 

WiGHTMAN,  J.,  said,  there  is  now,  substantially,  nothing 
to  try  (a). 

(a)  The  fine  being  assessed  by  for  obstruction,  and  being  merely 
the  Court,  not  by  the  jury,  whether  nominal,  where  the  repair  has  been 
the  indictment  is  for  non-repair  or      or  will  be  done,  or  the  obstruction 


l^pring  Assizes, 

On  an  indict- 
ment for  ob- 
structing a 
highway, 
where  it  ap- 
pears that  the 
obstruction  has 
been  removed, 
that  is  substan- 
tially an  end  of 
the  proceeding, 
its  object  hav- 
ing been  at- 
tained. 
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The  Queen 

V. 

Paget. 


It  was  proposed  that  the  defendant  should  plead  guilty, 

and  a  nominal  fine  be  imposed  ;  but  to  this  he  objected,  as 

he  had  acted  under  a  notion  that  the  part  of  the  highway 

inclosed  was  his  own,  it  being  an  open  space,  between  the 

footway  and  the  metalled  road  (opposite  some  cottages  of 

his),  but  over  which  it  now  appeared  that  the  public  had 

the  right  of  highway;  and  eventually,  on  an  undertaking 

on  his  part  not  to  renew  the  obstructions,  the  prosecution 

agreed  to  a  verdict  of 

Not  guilty. 

Mirror  of  Justice,  c.  11,  sect.  3;  3 
Co.  Inst.,  and  1  Reeve,  Hist.  Eng. 
Law,  32.  The  mere  fact  of  ajine 
no  more  shows  that  an  indictment 
is  a  criminal  proceeding  than  the 
ancient  fine  in  trespass.  Vide  i?. 
V.  Chorleif,  12  Q.  B.  515;  new 
trial  allowed  on  such  indictments. 
And  see  Queen  v.  Ruasell,  3  E.  & 
B.  942,  where,  sembUy  the  dictum 
of  Coleridge,  J.,  is  the  better 
opinion.  Ei  vide  Vol.  II.,  p. 
498  (a). 


has  been  or  will  be  removed  (H. 
V.  LuKombt,  2  Chitty,  214;  R.  v. 
Loughton,  3  Smith,  575);  whence 
it  is  conceived  that  in  either  case 
the  proceeding  is  substantially  of  a 
civil  and  not  a  criminal  character, 
the  distinction  taken  in  the  most 
ancient  and  approved  authorities 
being,  not  whether  the  Crown  is  a 
party  (for  so  it  is  in  mandamus  and 
quo  warranfo),  but  whether  the  real 
end  or  object  of  the  proceeding  is 
punishment    or    reparation.      See 


Coram  Erle^  C,  J. 
MILDRED  V.  WEAVER. 
The  occasional    -L  RES  PASS,  for  breaking  down  plaintiff's   gates,  and 

user  of  a  farm     j  •    •  .  i.  •     i       j 

road  by  stran-    driving  carts  over  his  land. 

Pleas :  that  the  road  was  a  public  highway,  and  also  a 
way  by  prescription.     Issues. 

jBovill,  Lush  and  Hurrell  for  the  plaintiff. 

M.  Chambers^  Petersdorff^  Serjt.,  and  J.  T.  Clark,  for 
a  dedication  to  the  defendant. 

the  public  as  a 

The  plaintiff  was  lessee  of  land  and  premises,  occupied 
by  him  as  a  gentleman's  residence,  but  formerly  a  farm 


Spring  Assizes, 


gers,  chiefly  for 
purposes  of 
pleasure,  is 
evidence  of  a 
public  rather 
than  a  private 
way,  and  may 
be  evidence  of 


highway,  but 
must  be  well 
weighed  with 
reference  to 

permission,  repair,  and  all  other  circumstances,  tending  to  show  whether  the  owner  ever  in- 
tended such  a  dedication,  especially  if  it  leads  to  a  place  of  resort  for  mere  purposes  of  plea- 
sure. 
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belonging  to  Archbishop  Whitgift^s  Hospital,  near  Croydon.  1862. 
The  defendant  was  a  farmer,  who  had  a  farm  on  one  side 
of  the  plaintiff's  ground,  and  had  a  field  on  the  other  side 
of  it,  and  to  which  he  claimed  a  right  of  access  with  carts 
over  the  plaintiff's  land  by  the  road  or  way  in  question ;  a 
road  leading  from  Croydon  to  the  plaintiff's  house,  at  the 
entrance  to  which  gates  had  been  put  up  by  a  former  lessee 
of  the  plaintiff's  farm.  It  was  not,  on  the  part  of  the 
plaintiff,  disputed  that  this  road  was  a  footway  or  a  bridle- 
way; but  the  defendant  had  claimed  a  right  to  use  it  with 
heavy  carts,  for  carriage  of  lime  to  his  farm,  and,  in  the 
assertion  of  this  supposed  right,  had  broken  open  the  gates, 
which  had  been  shut  to  exclude  them. 

A  former  lessee  of  the  farm  had  made  the  road  for  his 
own  use.  Persons  had  been  allowed  to  pass  along  it  on 
foot  or  with  horses,  but  heavy  carts  had  always  been 
stopped  and  turned  back,  and  gates  had  always  been 
there.  In  1838,  when  one  Wood  was  tenant,  permission 
had  been  asked  to  use  the  road;  and  in  1848,  one  Church 
being  tenant,  the  defendant  had  agreed  to  pay  something 
yearly  for  leave  to  use  it  (as  was  alleged),  but,  as  he 
said,  only  to  repair  it  The  parish  had  never  repaired  the 
road. 

The  warden  of  Whitgift's  Hospital  was  then  called  and 
examined  in  support  of  the  plaintiff's  case.  He  produced 
the  old  plan  alluded  to,  but 

Chambers  objected  to  its  admissibility. 

Erle,  C.  J.,  thought  that  might  depend  on  the  object 
with  which  it  was  put  in,  or  the  use  which  was  to  be  made 
of  it  If  it  was  not  put  in  with  a  view  of  showing  that 
there  was  not  the  road  in  question,  so  as  to  disprove  the 
right  asserted  by  the  defendant,  it  could  not  be  admissible; 
but  for  some  purposes  it  might  be  admissible. 

Chambers  said  he  objected  to  its  use  for  any  purpose 
whatever,  whether  to  refresh  the  witness's  memory  or 
otherwise. 
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1802.  Lush  examined  the  witness,  so  as  to  elicit  that  he  had 

the  plan  from  a  former  tenant  of  the  farm ;  but  this  was 
only  eight  years  ago,  and  it  did  not  appear  who  made  the 
plan,  nor  from  what  custody  it  came  originally.  It  was 
not  put  in. 

Witnesses  were  called  and  examined  at  gieat  length  in 
support  of  the  case  for  the  plaintiff,  in  order  to  disprove 
the  alleged  user. 

The  plaintiff  had  not  had  the  property  for  more  than  two 
years,  and  since  he  had  it  had  desired  to  improve  it  as  a 
gentleman's  residence,  and  with  that  view  had  hardened 
the  road  and  put  it  in  good  condition. 

M,  Chambers  for  the  defendant,  opened  that  the  way 
was  a  highway,  and  called  many  witnesses  in  support  of 
the  alleged  right  of  way  with  carts  and  carriages  to  a  place 
called  Croham  Hurst. 

It  should  be  mentioned  that  "Croham  Hurst"  is  an 
eminence  which  commands  a  pleasant  prospect,  and  is 
therefore  a  place  of  resort  for  parties  of  pleasure ;  and, 
therefore,  it  was  suggested,  on  the  part  of  the  plaintiff  in 
cross-examination,  that  the  use  of  the  road  thereto  by  such 
parties  was  permissive  only,  and  with  light  vehicles,  and 
no  evidence  of  a  right,  any  more  than  the  usual  resort  to 
the  parks  of  the  archbishop,  or  of  any  peer  or  gentleman 
of  property,  for  the  purposes  of  pleasure,  would  prove  a 
legal  right  to  go  there,  not  only  on  foot,  but  with  carriages 
and  carts. 

The  defendant  was  called,  and  admitted  the  payment,  to 
the  plaintiff,  but  explained  it  as  having  been  only  as  a  con- 
tribution for  the  expense  of  repairs ;  not  as  a  rent,  or 
acknowledgment,  for  the  user  of  the  way. 

The  strongest  evidence  for  the  defendants,  in  support  of 
the  alleged  right,  was  that  of  the  bailiffs  of  former  tenants 
(going  back  fifty  or  sixty  years),  which  went  to  prove  the 
user  of  the  right^and  the  absence  of  all  obstruction.     On 
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the  other  hand,  the  evidence  did  not  show  any  particular 
user  of  the  road  by  the  tenants  or  occupiers  of  the  defend* 
ant's  farm ;  and,  on  the  contrary,  the  user,  so  far  as  it 
had  existed,  seemed  to  have  been  general  and  chiefly  by 
strangers. 

M,  Chambers,  in  summing  up  the  case  for  the  defendant, 
went  upon  the  plea  of  a  highway. 

BovUlf  in  reply,  on  the  part  of  the  plaintiff,  also  directed 
his  arguments  against  the  plea  of  a  highway.  If  so,  or  if  it 
could  be,  why  had  the  defendant  paid  For  the  repair? 
Whether  on  the  pleas  of  highway  or  of  way  by  prescription, 
there  mast  have  been  a  user,  as  of  right  (a). 

At  the  close  of  the  case, 

Erlb,  C.  J.  (to  the  jury),  said  the  question  for  them 
was  whether  they  were  satisfied  that  there  had  been  a 
dedication  of  the  road  to  the  public  by  the  owner.  If  all 
the  Queen's  subjects  had  used  the  way  at  their  free  will 
and  pleasure,  and  at  all  times,  that  was  strong  evidence  of 
such  a  dedication  as  a  highway  (&).  But  the  evidence  of 
such  a  user  was  to  be  well  weighed,  with  reference  to 
gates,  to  repairs,  to  permission,  and  the  like.  It  was  a 
matter  of  common  experience  that  there  were  many  farm 
roads  which,  as  means  of  communication,  were  of  great 
convenience,  and  which  many  persons  used  a  long  time 


1862. 


(a)  The  question  would  seem  to 
be  subsiantially  the  same  on  both 
pleas.     Vide  the  summing  up. 

(b)  The  Lord  Chief  Justice,  it 
will  be  seen,  seemed  to  regard  the 
question  as  substantially  the  same, 
on  both  pleas,  whether  of  public 
highway  or  of  private  way  by  pre- 
scription, which  requires  a  user  as 
of  right.  The  question,  however, 
for  the  jury,  on  the  former,  plainly 
iwludet  the  latter ;  since,  if  there 

TOL.  III. 


had  been  a  dedication  by  the  owner 
to  the  public,  the  ^ser  must  have 
been  as  of  right.  The  converse,  of 
course,  would  not  hold,  that,  if  the 
user  was  of  right  by  prescription, 
there  had  been  a  dedication  to  the 
public,  which,  indeed,  is  not  con- 
sistent with  a  defence  founded  on  a 
private  right.  The  evidence  here 
clearly  showed  a  user  by  the  public, 
if  at  all. 
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1862.  before  it  became  worth  the  owner's  while  to  resort  to  any 
measures  to  prevent  it.  On  the  other  hand,  the  fact  of 
payment  for  the  user  would  not  be  conclusive  against  the 
right,  for  it  might  be  that  a  man  was  not  in  a  position  to 
enter  into  litigation  to  enforce  the  right.  Still  it  was  a 
strong  piece  of  evidence  against  the  right.  The  question 
was  only  as  to  the  carriage  way.  The  bridle  way  would  be 
admitted,  and  if  a  gate  was  put  up  it  might  be  opened  by 
a  horseman  just  as  much  as  if  there  were  a  right  of  carriage 
way.  The  strongest  evidence  in  favour  of  the  defendants, 
and  in  support  of  the  alleged  right,  was  that  of  the 
bailiffs  of  former  owners,  for  it  would  be  within  the  pro- 
vince of  the  bailiffs  to  prevent  trespasses,  and  they  might 
have  put  a  lock  on  the  gate  for  carriages,  and  opened  a 
bridle  gate.  Easy-minded  men,  however,  would  not  be 
disposed  to  contest  every  user,  and  it  was  a  matter  for  the 
experience  of  the  jury  whether  the  evidence  tended  to 
show  a  farm  road  or  a  highway  used  by  all  the  world, 
and  whether  the  user  as  a  highway  had  been  submitted 
to  by  the  owners.  Beyond  all  doubt  there  might  be  a 
user  of  a  highway  for  purposes  of  pleasure,  but  the 
question  was  whether  the  road  had  been  used  as  a  high- 
way (a).  It  was  very  material  that  there  had  been  no 
repair  by  the  parish,  although,  to  be  useful,  it  had  been 
necessary  to  lay  out  money  on  the  road.  This  was  not 
conclusive;  for  he  had  known  instances  in  his  experience 
of  indictments  against  parishes  for  not  repairing  high- 
ways on  Salisbury  Plain,  on  which  a  pickaxe  had  nev^r 
been  used  before,  and  he  had  known  parishes  forced  to 
repair  such  highways.  Now,  Croydon  was  a  very  different 
neighbourhood  from  Salisbury  Plain.  The  non-repair 
therefore  was  not  conclusive,  but  it  was  certainly  very 
important  On  the  whole  evidence  the  jury  must  say 
whether  the  public  had  used  the  way  at  all  times  at  their 
(fl)    Vide  ante,  p.  33  (b). 
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free  will  and  pleasure.     Iffio,  they  should  find  for  the  de-         1862. 
fendant ;  if  not,  for  the  plaintiflT. 
The  jury  returned  a  v. 


Mildred 


Verdict  for  the  plaintiff. 


Weaver. 


RICH  BT  UXOR  V.  PIERPONT.  Surrey 

-pv  spring  Auiz9$, 

JJECLARATION,  that  the  plaintiff  retained  the  defend-  To  render  a 
ant  to  attend  his  wife  as  accoucheur,  but  that  the  defendant  Uable*even" 
did  not  use  due  and  proper  care  and  skill  in  that  behalf,  c»^»j|y»  fo' 

■^      '  ^  ^    '  negligence,  or 

but  so  carelessly  conducted  himself  that  his  wife  was  in-  want  of  due 

.     ^    ^  care  or  skiU,  it 

jured,  «C.  is  not  enough 

P'ea:  not  guilty.  ^tTaleM 

Hawkins  and  Butler  Rigby  for  the  plaintiffs.  ?hS  wme^"** 

Shee^  Serjt.,  and  Turner  for  the  defendant.  mermight*^ 

By  particulars  delivered  under  judge's  order  the  plain-  a  less  degree  of 

tifis  stated  their  complaint  under  four  beads,  thus :— First,  J^^'himwir*" 

that  the  defendant,  on  the  10th,  1 1th,  12th  and  13th  of  m»«»»^^«ve 

,  bestowed;  nor 

December,  1861,  while  attending  the  female  plaintiff,  did  is  it  enough 

not  use  due  skill  and  care  in  his  capacity  of  accoucheur;  seHTacknow- 

secondly,  that  while  he  was  so  attending  her  he  carelessly  j/^"  ^/^g^t 

and  improperly  administered  a  certain  drug  or  acid,  and  of  care;  there 

•      1  1  1  .    !•         1  /.    1       must  have 

improperly  used  an  enema ;  thirdly,  that  op  two  of  the  been  a  want  of 

days,  the  12th  and  13th  of  December,  he  was,  while  so  ordill^"^f 

attendins:  her,  under  the  influence  of  intoxicating  drink  and  skill,  and 
^  ^  to  such  a  de- 

[this  charge  was  abandoned] ;  fourthly,  that  on  the  same  gree  as  to  have 

days,  the  12th  and  13th  of  December,  he  neglected  to  r^u)^. 
attend  the  female  plaintiff  personally,  though  called  upon 
to  do  so. 

The  defendant  was  called,  and,  as  already  mentioned, 
admitted  his  impatience  when  first  sent  for.  He  acknow- 
ledged that  it  was  usual  to  ask  certain  questions,  especially 
as  to  the  need  for  aperients;  but  added  that  the  nurse  often 

d2 
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1862.         mentioned  such  matters  to  the  medical  attendant    He  ad- 
"^^^  mitted  that  it  would  have  been  better  to  give  more  stimu- 

et  Uxor  lants  and  support  on  the  Wednesday  and  Thursday,  but 
PiERPONT.  excused  hituself  from  so  doing  on  the  ground  of  the  hus- 
band's aversion  to  the  use  of  spirits,  and  the  disagreement 
which  would  have  arisen  about  it.  He  declared  that  the 
small  quantity  of  tartaric  acid  could  have  done  no  harm ; 
that  spirits  would  have  done  good,  and  that  he  had  early 
in  the  case  desired  and  directed  it.  He  professed  that  he 
knew  not  how  he  could  have  arrested  the  nausea  by  medi- 
cine, or  what  other  medical  means  he  could  have  used.  He 
declared  that  he  had  desired  he  should  be  sent  for  when 
required,  that  he  had  attended  nine  different  times,  and 
had  used  all  such  means  as  to  the  best  of  his  judgment  he 
deemed  desirable. 

The  assistant  was  called,  and  proved  the  prescription 
made  up.  He  also  proved  making  up  saline  and  cooling 
draughts,  and  it  was  not  disputed  that  these  were  proper 
things  to  administer. 

Dr.  Ramsbotham,  Fellow  of  the  College  of  Physicians 
and  author  of  a  work  on  obstretic  medicine,  and  who  had 
been  in  practice  since  1823,  stated  that  he  had  heard  all 
the  evidence  on  either  side,  and 

SheCy  Serjt.,  then  asked  the  witness  whether  he  was  of 
opinion  that  there  had  been  any  want  of  due  care  Of  skill 
on  the  part  of  the  defendant, 

Hawkins^  on  the  part  of  the  plaintiffs,  objected  to  the 
question,  which,  he  said,  it  was  for  the  jury  to  decide  (a). 

Erle,  C,  J.,  after  considering  the  question,  suggested 
that  it  should  be  modified. 

(a)  Campbell  v.  Richards,  2  N.  witnesses,  on  whose  opinions  the 

&  M.  542 ;  et  vide  Lovatt  v  Tribe,  jury  may  determine.  Eivide  Hatch 

ante,  p.  9;  as.  to  the  questions  to  v.  Lewii,  Vol.  IL,  p.  467. 
be  put  to  medical  or  other  skilled 
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Shee,  Serjt.,  then  asked  whether  the  witness  had  heard         1862. 
anything  which  was  improper  in  the  defendant's  treatment 
of  the  patient  in  a  medical  point  of  view. 

The  witness  answered  that  he  had  not^  and  that  there 
were  no  means  which  could  have  been  resorted  to  by  the 
defendant.  Up  to  Thursday,  he  said,  there  was  nothing  to 
be  done  except  to  soothe  the  system.  No  medicine  would 
allay  the  nausea  caused  by  the  patient's  condition,  as  it 
arose  from  a  cause  beyond  the  control  of  medicine.  He 
did  not  think  that  spirits  were  wanted  before  Thursday 
evening,  nor  did  he  think  that  the  dose  of  tartaric  acid  had 
done  the  least  harm.  It  was  a  very  mild,  harmless  thing, 
and  would  make  a  pleasant  glass  of  lemonade.  The  wit- 
ness said  he  was  decidedly  of  opinion  that  no  surgical 
means  ought  to  have  been  used.  There  were  certain  mat- 
ters of  which  only  the  medical  man  in  actual  attendance 
could  judge.  To  some  extent  the  medical  man,  on  certain 
matters,  could  rely  on  the  nurse,  who  would  usually  tell 
him  about  them;  and  he  said  he  thought  he  should  tell  the 
nurse  to  send  for  him  when  he  was  wanted,  and  not  to  do 
so  before.  No  material  mischief  could  have  resulted  from 
the  delay  of  the  aperient. 

Dr.  Steggall,  a  member  of  the  Colleges  of  Surgeons  and 
Physicians,  who  had  been  thirty -five  years  in  practice,  said 
he  had  heard  all  the  evidence  in  the  case,  and  was  of 
opinion  that  there  was  nothing,  speaking  medically,  which 
had  been  omitted  or  wrongly  done,  and  that  it  would  not 
have  been  desirable  that  the  defendant  should  have  attended 
oflener.  He  also  quite  disapproved  of  the  use  of  the  ergot 
or  rye,  which  had  been  ordered  by  the  defendant's  suc- 
cessor. Dr.  Duncan. 

The  defendant,  a  member  of  the  Royal  College  of  Sur- 
geons and  of  the  Company  of  Apothecaries,  had  been 
twenty-five  years  in  the  profession,  fifteen  years  as  assist- 
ant and  ten  years  in  practice  on  his  own  account;  had 
attended  hundreds  of  midwifery  cases  and  had  never  been 
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I8r>2.  charged  with  negligence  before.  Tlie  plaintiffs  were  tee- 
totallers, and  therefore  objected  to  the  use  of  ardent  spirits, 
and  when  the  defendant  was  first  retained  (in  November) 
he  was  desired  expressly  not  to  give  spirits,  and  said  he 
should  not  unless  he  found  it  necessary.  The  defendant 
was  first  called  in  on  Tuesday,  the  10th  of  December,  and, 
as  he  deemed,  prematurely  and  without  due  cause.  He 
acknowledged  that  he  had  been  a  little  irritated  on  that 
account,  and  also  that  (probably  on  that  account)  be  had 
forgotten  to  make  certain  preliminary  inquiries,  which  he 
admitted  were  usual  on  such  occasions,  especially  as  to  the 
necessity  for  aperients,  &c.  He  desired  to  be  sent  for  when 
really  required.  He  had  altogether  attended  nine  times. 
It  was  admitted  by  the  plaintiffs  and  the  nurse  that,  al- 
though impatient  at  first,  this  impatience  quite  disappeared 
when  the  crisis  really  approached.  During  Wednesday 
and  Thursday  the  lady  retained  nothing  on  her  stomach, 
and  became  very  much  exhausted.  On  these  days,  how- 
ever, the  defendant  had  not  directed  stimulants  or  support 
On  Thursday,  the  12th,  at  five  o'clock  in  the  morning,  the 
defendant  saw  her,  and  left  word  that  he  should  be  sent  for 
if  required,  and  did  not  see  her  again  until  twelve  o'clock 
at  night,  when  he  prescribed  some  medicine  to  allay  the 
nausea.  He  deemed  the  use  of  a  little  stimulant  necessary, 
and  knowing  that  the  nurse  had  some  gin,  desired  that  a 
little  should  be  given  to  the  patient  in  warm  water.  The 
nurse  brought  him  a  bottle  containing  some  colourless 
fluid,  of  which,  supposing  it  to  be  gin,  he  gave  her  a  small 
quantity  (half  a  drachm)  in  warm  water,  with  sugar.  The 
husband,  supposing  it  was  gin,  remonstrated,  and,  it  turn- 
ing out  to  be  tartaric  acid  which  his  wife  had  taken,  it  was 
explained  to  him  that  it  was  so,  and  afterwards  the  defend- 
ant, deeming  spirits  necessary,  again  suggested  the  use  of 
a  little  gin  and  water.  The  husband  still  objected,  and  the 
defendant  swore  that  he  said  he  would  rather  his  wife 
should  die  than  take  it.     Disagreement  ensued,  the  result 
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of  which  was  that  the  patient  did  not  have  the  spirits.  The  1862. 
husband  meanwhile  sent  for  a  Dr.  Duncan,  who  came  on 
Friday,  the  13th,  and  ordered  spirits,  and  three  time^  ad- 
ministered ergot  of  rye.  Dr.  Hall  Davis  was  also  called  in. 
The  delivery  (on  Saturday,  the  14th)  proved  abortive,  the 
child  being  dead,  and  the  case  for  the  plaintiffs  was,  that 
the  bad  result  was  owing  to  the  defendant's  want  of  care 
and  skill  in  not  effecting  an  earlier  delivery. 

Dr.  Duncan  was  called  and  examined  in  support  of  the 
plaintiffs'  case.  He  was  of  opinion  that  aperient  medicine 
should  have  been  taken  in  the  case,  and  that  stimulants 
should  have  been  taken,  and  means  taken  to  allay  the 
nausea  and  arrest  the  exhaustion,  and  surgical  means  taken 
to  effect  an  earlier  delivery. 

Dr.  Murray  was  likewise  called  on  behalf  of  the  plain- 
tiffs, and  gave  a  kind  of  hypothetical  opinion  that,  assuming 
Dr.  Duncan's  account  of  the  case  to  be  correct,  other 
means  ought  to  have  been  resorted  to. 

Dr.  Lee,  the  eminent  obstetric  physician,  was  also  called 
for  the  plaintiffs,  but  stated  that,  in  his  opinion,  there  was 
nothing  medically  to  be  done  until  Friday,  the  13th,  on 
which  day,  it  will  be  observed,  Dr.  Duncan  was  called  in. 

Dr.  Hall  Davis  was  called  on  the  same  side,  but  declined 
to  say  that  there  had  been  any  negligence  on  the  part  of 
the  defendant. 

At  the  close  of  the  evidence  for  the  plaintiffs, 

Shee^  Serjt.,  submitted  that  there  was  no  case  to  sustain 
a  verdict  for  them. 

The  Lord  Chief  Justice  asked  the  jury  whether  they 
thought  that  upon  this  evidence  they  could  find  the  de- 
fendant guilty  of  such  culpable  negligence  and  want  of 
ordinary  care  as  alone  would  sustain  the  action. 

The  jury  appeared  to  be  most  of  them  in  favour  of  the 
defendant,  but  one  or  two  of  them  seemed  to  desire  that 
the  case  should  go  on. 
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1862. 


The  case  accordingly  went  on. 
The  trial  lasted  two  days. 

Erle,  C.  J.,  in  summing  up  the  case  to  the  jury,  said 
the  case  had  taken  up  a  long  time,  but  not  longer  than  its 
importance  either  to  the  character  of  the  defendant  or  the 
profession  to  which  he  belonged  most  fully  justified.  It 
was  an  action  charging  him  with  a  breach  of  his  legal 
duty,  by  reason  of  inattention  and  negligence  and  want  of 
proper  care  and  skill ;  and  if  they  were  of  opinion  that 
there  had  been  a  culpable  want  of  attention  and  care,  he 
would  be  liable.  A  medical  man  was  certainly  not  an- 
swerable merely  because  some  other  practitioner  might 
possibly  have  shown  greater  skill  and  knowledge  ;  but  he 
was  bound  to  have  that  degree  of  skill  which  could  not  be 
defined,  but  which,  in  the  opinion  of  the  jury,  was  a  com- 
petent degree  of  skill  and  knowledge.  What  that  was  the 
jury  were  to  judge. 

It  was  not  enough  to  make  the  defendant  liable  that 
some  medical  men,  of  far  greater  experience  or  ability, 
might  have  used  a  greater  degree  of  skill,  nor  that  even 
he  might  possibly  have  used  some  greater  degree  of  care. 
The  question  was  whether  there  had  been  a  want  of  com- 
petent care  and  skill  to  such  an  extent  as  to  lead  to  the 
bad  result.  As  to  the  mistake  about  the  tartaric  acid,  it 
turned  out  to  be  of  no  consequence,  and  the  mere  error 
of  the  nurse  in  giving  it  to  the  defendant  instead  of  the 
gin.  The  medical  evidence  appeared  to  be  greatly  in 
favour  of  the  defendant;  and,  considering  how  much  the 
treatment  of  a  case  depended  upon  its  varying  phases, 
which  changed  as  quickly  as  the  shifting  hues  of  the 
heavens,  it  was  hard  for  one  medical  man  to  come  forward 
and  condemn  the  treatment  of  a  brother  in  the  profession, 
and  say  that  he  would  have  done  this  or  that,  when,  pro- 
bably, had  he  been  in  a  position  to  judge  of  the  case  from 
the  first,  he  would  have  done  no  better.     Upon  the  whole 
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of  the  case,  if  the  jury  thought  that  there  had  been 
culpable  neglect  or  want  of  due  care  or  competent  skill, 
let  them  find  for  the  plainliff;  if  otherwise,  for  the  de- 
fendant. 

The  jury  found  a 

Verdict  for  the  defendant  (a). 


1862. 


(a)  At  the  Senion  of  the  Central 
CrimiDol  Court,  which  sat  on  the 
same  day  (April  7),  the  Recorder 
charged  the  grand  jury  thus,  on  a 
charge  of  manslaughter  against  a 
surgeon: — The  oflfence  imputed  to 
him  was,  that  he  had  by  negligence 
and  unskilfulness  caused  the  death 
of  a  woman.  He  had  been  called 
in  to  attend  her  during  childbirth. 
It  was  not  necessary  for  him  to 
enter  into  the  details  of  the  case, 
but  it  was  right  he  should  inform 
them  what  the  law  required  should 
be  established  to  suport  such  a  pro- 
secution. A  medical  man  who 
undertook  to  perform  a  duty  of  this 
description  was  bound  to  bring  to 
it  a  reasonable  amount  of  skill  and 
knowledge  of  bis  profession,  and  if 
this  was  done  he  would  not  be  an- 
swerable for  any  fatal  consequences 


that  ensued;  and  it  was  only  in  case 
the  grand  jury  should  be  satisfied 
that  a  medical  man  was  guilty  of 
gross  negligence,  or  that  he  had 
exhibited  gross  ignorance  of  his 
profession,  and  that  the  death  of 
the  patient  was  the  consequence  of 
that  ignorance,  that  they  would  be 
justified  in  finding  a  bill  for  man- 
slaughter. £very  medical  man  was 
of  course  liable  to  make  a  mistake, 
and  he  would  not  be  criminally  re- 
sponsible for  the  consequences  if  it 
should  appear  that  he  had  exercised 
reasonable  skill  and  caution,  and 
it  was  only  in  the  case  where  a  me- 
dical man,  as  he  had  before  stated, 
was  guilty  of  gross  negligence,  or 
evinced  a  gross  want  of  knowledge 
of  his  profession,  that  he  could  be 
held  criminally  responsible. 


KING  V.  THE  VISCOUNTESS  FORBES.  sumy 

k  spring  Asaizei, 

Action   on   a  Wll   of  exchange,  dated  the  30th   of  A  blank  ac 
January,   1860,  drawn  by  one  M.  A.  Richards  on,  and  fn^itteffVyi-^ 
accepted  by,  the  defendant,  the  Viscountess,  and  indorsed  authority*to 

the  party  to 
whom  it  is  given  to  borrow  the  amount  on  the  credit  and  behalf  of  the  acceptor  (even 
ahhough  it  is  admitted  on  the  part  of  the  acceptor  that  the  money  to  be  raised  on  the 
security  of  the  bill  was  to  be  lent  to  the  acceptor);  and  however  the  latter  may  be  liable  on 
the  bill  at  the  suit  of  an  honest  holder,  the  question  on  a  claim  for  money  lent  by  him  to  the 
acceptor,  will  be,  whether  the  money  was  received  by  any  one  as  the  authorized  agent  of  the 
acceptor  in  that  behalf.  Letters  from  the  acceptor  to  ihe  drawer — the  alleged  agent — shown 
to  the  lender  before  he  advanced  the  money,  admissible  in  evidence  on  behalf  of  the 
latter.  And  letters  from  the  alleged  agent  to  the  acceptor,  admissible  on  behalf  of  the  ac- 
ceptor, to  disprove  the  alleged  agency.  The  case  for  the  defendant  being  collusion  between 
the  alleged  agent  and  the  plaintifif,  the  plaintifif  allowed  to  give  evidence  as  to  his  not  know- 
ing the  party's  address,  until  his  attorney  discovered  it,  to  aubpcena  her. 
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1862.        by  her  to  one  C.  Terrett,  and  by  her  to  the  plainUflT,  for 

KiMG         ^^0/.,  payable  at  three  months  after  date.     There  was  also 

*-  a  claioi  for  560/.  as  money  leiit  to  the  Viscountess. 

Vim:ounte8i       The  defendant  denied  her  acceptance,  and  also  denied 

the  indorsements  alleged,  and  denied  that  she  was  indebted 

for  the   money  lent  as  alleged.    The   defendant   further 

pleaded,  to  the  first  count,  that  she  was  induced  to  accept 

the  bill  by  the  fraud  and  covin  of  M.  A.  Richards,  and 

others  in  collusion  with  her;  and  further,  that  she  had 

accepted  the  bill  that  it  might  be  discounted  by  M.  A. 

Richards,  but  that  she  did  not  do  so ;  and  that  C.  Terrett 

took  the  bill  without  value,  and  the  plaintiff  with  notice  of 

the  facts. 

Shee^  Serjt.,  and  Talfourd  Salter  for  the  plaintiff. 

Bovill  and  Prentice  for  the  defendant 

SAee,  Serjt.,  in  stating  the  case  for  the  plaintiff,  said  that 
as  the  bill  was  on  a  wrong  stamp,  and  so  could  not  be 
given  in  evidence,  the  case  would  rest  on  the  count  for 
money  lent;  and  the  money  had  been  borrowed  by  the 
Viscountess  of  the  plaintiff  through  the  agency  of  a  Miss 
Richards  (the  M.  A.  Richards  mentioned  in  the  bill)  and 
the  intervention  of  Mrs.  Terrett,  the  mother  of  the  Vis- 
countess. 

Thereupon 

Erle,  C.  J.,  observed  that  the  real  question  would  be, 
whether  Miss  Richards  had  the  authority  of  the  Viscountess 
to  borrow  the  money  from  the  plaintiff. 

It  appeared  that,  in  1869,  the  Viscountess  had  been 
introduced  to  Miss  Richards  through  her  mother,  Mrs. 
Terrett,  who  happened  to  have  met  her  at  a  lodging-house. 
The  Viscountess,  being  desirous  of  raising  2,000/.  upon 
her  property,  this  was  mentioned  to  Miss  Richards,  who 
thereupon,  representing  herself  to  be  a  person  of  property, 
offered  to  lend  her  money,  or  to  be  instrumental  in  pro- 
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curing  it  for  her.  A  Mr.  Taylor  appeared  to  have  acted  1862. 
as  attorney  for  Miss  Uichards  in  ihe  matter^  and  the  ^^^^^ 
Viscountess   executed    a   mortgage   for  the   amount  she  «• 

required,  which,  however,  turned  out  to  be  fruitless,  no  viscoumt 
money  being  advanced.  Thereupon  Miss  Richards  pro- 
posed, as  difficulties  had  arisen  in  procuring  the  entire 
advance,  that  she  riiould  lend  the  Viscountess  500/.,  and 
gave  a  cheque  for  the  purpose,  which  was  dishonoured. 
Miss  Richards  had  represented  that  the  money  was  to  be 
paid  into  Coutts's  for  her,  bat  ndlhing  was  obtained  from 
her.  In  September^  1859,  the  Viscountess  went  over  to 
Ireland,  and  had  not  seen  Miss  Richards  since.  Letters 
then  passed  between  them  on  the  subject  up  to  the  month 
of  December,  1859,  but  which  were  not  produced.  But 
there  was  a  fragment  of  a  letter  in  her  handwriting  put  in 
on  the  part  of  the  plaintiif,  which  was  addressed  to  Miss 
Richards,  and  was  much  relied  on,  and  which  ran  thus : — 
*'  Make  Mr.  King  pay  the  money  before  you  give  him  the 
signed  bill ;  it  is  very  kind  of  you  to  have  taken  so  much 
trouble  for  me."  On  the  28th  of  December,  1859,  the 
mortgage  deed  was  sent  to  the  attornies  of  the  Viscountess. 
Tlie  bill  in  question  was  dated  on  the  30th  of  January, 
1860,  and  it  was  admitted  that  the  Viscountess  had  sent 
Mr.  Richards  her  acceptance  in  blank  at  that  time.  On 
the  2nd  of  February  following  (that  is,  a  few  days 
after  the  bill  was  dated),  the  Viscountess  wrote  to  Miss 
Richards  a  letter,  which  was  put  in  on  the  part  of  the 
plaintiff,  and  ran  thus : — *'  I  have  just  received  a  letter 
from  my  mother,  stating  that  you  would  lodge  on  that 
day  250/.  at  Coutts's  bank.  But  the  bill  I  signed,  and 
for  which  I  am  liable,  is  for  560/.  I  hope  my  mother  has 
made  a  mistake  as  to  the  amount,  as  the  whole  amount  is 
due  to  me,  to  be  paid  in  at  Coutts's.  My  mother  says 
that  60/.  is  for  expenses.  Will  you  explain  how  this  is  ? 
It  is  more  than  three  weeks  since  Mr.  Taylor  had  the 
assignment  for  the  500/.,  staling  that  the  sum^  had  been 
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1862.         sent  by  you  to  my  bankers.     You  know  the  dishonoured 
^■^P"*^*^       cheque,  and  the  reason  stated  for  not  paying  the  money, 
o.  (a  gross  untruth),  &c.     This  letter  is  to  save  you  from 

Viscountess  heing  cheated,  &c."  The  Viscountess  had  never  had  a 
Forbes.  farthing  upon  the  bill ;  and  she  had  not  had  any  peraonal 
communication  with  the  plaintiff.  On  the  30th  of  January, 
1860,  however,  the  date  of  the  bill,  it  appeared  that  one 
Bicknell,  proprietor  of  the  Argyll  Rooms,  cashed  the  bill 
for  the  plaintiff,  a  performer  of  music  at  those  rooms  giving 
him  a  cheque.  The  bill  then  was  filled  up  for  560/.,  and 
bore  upon  it  the  names  of  Miss  Richards  and  Mrs.  Terrett, 
as  indorsees;  and  Bicknell  got  the  plaintiff  to  put  his 
name  upon  it  also  as  indorsee.  The  bill,  it  will  be  ob* 
served,  was  not  filled  up  in  the  writing  of  the  Viscountess, 
but  only  bore  her  signature,  as  she  was  abroad  at  the 
time.  Miss  Richards -was  lodging  at  the  same  house  as 
the  mother  of  the  Viscountess,  Mrs.  Terrett,  and  the 
plaintiff  swore  he  paid  the  money  over  to  Miss  Richards 
at  that  house,  and  in  the  presence  of  Mrs.  Terrett.  In 
.  February,  1860,  the  Viscountess,  finding  that  no  money 
was  forthcoming  to  her,  instructed  her  attornies  in  the 
matter,  and  they  set  about  recovering  the  bill.  They 
demanded  it  from  Miss  Richards,  and  she  sent  them  to 
the  plaintiff.  On  the  26th  of  February  they  demanded  it 
from  him,  but  were  told  it  had  been  discounted.  The 
plaintiff  also  said  he  had  advanced  300/.  upon  it,  but  he 
did  not  say  a  word  as  to  the  Viscountess,  nor  of  a  sum  of 
600/.  The  bill,  it  will  be  seen,  was  due  in  May,  1860, 
but  no  action  was  brought  upon  it  until  the  7th  of  February 
in  the  present  year,  that  is,  nearly  two  years  after  it  was 
due.  The  Viscountess  to  the  last  had  never  received  a 
shilling  from  any  one  upon  or  for  the  bill,  nor  had  she^ 
ever  had  a  shilling  from  the  plaintiff,  who  claimed  to  be 
the  holder  of  the  bill.  Miss  Richards  had  become  bank- 
rupt, and  had  turned  out  to  be  the  daughter  of  a  pauper 
in  Wales,  and  the  plaintiff  described  her  as  a  "swindler." 


Forbes. 


HOME  CIRCUIT.  45 

The  plaintiff  stated   that  Miss  Richards   had   applied         1862. 

to  him  on  behalf  of  the  Viscountess  for  a  loan  of  600/.      ^"^ 

Kino 

upon  the  security  of  her  acceptance^  producing  a  letter  «. 

from  her  attornies  to  Taylor  touching  the  mortgage  viscouMTEst 
to  show  that  she  was  negotiating  an  advance  to  her, 
and  also  showing  the  two  fragments  of  letters  from 
the  Viscountess  to  herself,  which  have  been  already  men* 
tioned.  He  said  he  believed  from  this  and  from  seeing 
her  at  the  same  house  with  Mrs.  Terrett,  that  she  was  au- 
thorized to  negotiate  a  loan  for  the  Viscountess.  He  did 
not,  however,  apply  in  any  way  to  the  Viscountess  herself, 
or  her  attornies,  to  know  if  she  had  given  such  authority. 
He  said  she  produced  a  letter  from  Mr.  Taylor,  which  , 
showed  that  '^  something  of  the  sort  was  going  on."  He 
stated  that  he  told  her  he  was  not  sufficiently  acquainted 
with  Lady  Forbes  to  make  the  advance  on  this  evidence, 
but  that  if  she  (Miss  Richards)  and  Mrs.  Terrett  would 
join  in  a  bill  as  security  he  would  do  so.  He  swore  that 
the  fragment  of  the  letter  of  the  Viscountess, "  Make  King 
pay  the  money,*'  &c.,  had  been  shown  to  him  by  Miss 
Richards.  Having  got  the  bill  from  Miss  Richards  he 
discounted  it  with  Mr.  Bicknell  and  handed  him  the  bill, 
endorsing  it  himself.  He  stated  that  he  took  the  money 
to  Miss  Richards,  but  as  she  was  indebted  to  him  in  1 10/. 
she  paid  it  to  him  out  of  the  money,  and  said  she  was 
going  to  pay  the  rest  into  Coutts*s.  He  did  not  explain 
how  he  came  to  take  her  debt  out  of  money  he  professed  to 
have  lent  to  the  Viscountess.  He  said  Miss  Richards  had 
since  become  considerably  indebted  to  him,  and  he  did  not 
explain  how. 

The  plaintiff  was  severely  cross-examined  as  to  his  con- 
nection with  Richards,  and  especially  whether iie  did  not 
know  where  Richards  was,  and  he  was  pressed  particularly 
as  to  whether  he  had  not  visited  her  last  Thursday,  which 
he  swore  he  had  not.  He  was  threatened  with  a  contra- 
diction on  that  point,  but  persisted  in  his  denial,  and  swore 


Kino 

9, 

The 
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1862.        that  he  had  only  heard  from  his  attorney  within  the  last 
two  days  where  she  was.     (This  is  mentioned  with  a  view 
to  what  followed.) 
ViscouMTEss       Bicknell  was  called  to  confirm  the  plaintiff^  bat  Taylor 
FoEBEs,      ^aa  not  called. 

M.  A.  Richards  was  called  on  her  subpcena,  on  the  part 
of  the  plaintiff,  and  did  not  answer,  but  some  one  in  Court 
handed  to  the  Judge  a  document,  which  his  Lordship 
stated  to  be  a  doctor's  certificate  of  ill  health. 

Bovill  objected  to  the  production  of  any  document  by  a 
stranger,  unsworn,  and  without  any  legal  evidence  of  its 
nature  or  authenticity.     Thereupon, 

Sheey  Serjt.,  called,  not  the  person  who  produced  the 
paper  but  his  own  client  (a),  the  attorney,  to  prove  that  he 
had  tried  to  discover  the  address  of  M.  A.  Richards,  and 
had  only  succeeded  in  doing  so  two  days  ago,  when  he 
directed  her  to  be  subpoenaed.  And  the  clerk  who  had  sub- 
poenaed her  was  called  to  prove  it :  on  his  cross-examination 
he  stated,  that  she  said  she  should  not  attend,  ''  as  she 

(a)  This  evidence  was  not  ob-  plaintiff  as  a  witness.     It  was  the 

jected  to,  and  perhaps  might  have  case  for  the   defendant   that  the 

been    admissible,    in    consequence  plaintiff  was  all  along  in  collusion 

of  the    cross-examination    of  the  with  her,  and  of  course  the  counsel 

plaintiff  as  to  his  privity  with  Rich-  for  defendant  might  shrink  from 

atds  and  his  knowledge  of  her  ad-  shutting  out  evidence  on  that  point 

dress,   and   having  visited   her  so  Quare,  however,  whether  the  evi- 

lately  as  that  day  week.     He  ccr-  dence  might  not  be  admissible,  on 

tainly  had  been   asked  as  to  his  that  ground,  as  tending  to  rebut  the 

attorney  having  told  him  of  her  inference  of  collusion,  or  of  notice, 

address ;   and  a  contradiction  was  arising  from   Richards  not   being 

threatened  (and  afterwards  attempt-  called.     It  has  been  held,  that  the 

ed)  as  to  his  having  visited  her  a  not  calling  the  defendant  is  some 

week   ago.      The  evidence,   how-  evidence,  coupled  with  other  cir- 

ever,  went  beyond  the  point  as  to  cumstances  {M*Ew€n  v.  Cotdiingf 

his  knowing  of  her  address,  &c.,  27  L.  J.,  £xch.  41);  and  if  so, 

and  was  directed  to  show  that  every  surely,  in  some  cases,  it  may  be 

effort  had  been   made  to  procure  admissible   to   adduce  evidence  to 

her  attendance  on  the  part  of  the  rebut  such  a  presumption. 
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could  not  appear  against  Lady  Forbes  -^  and,  further,  he         1862. 

stated  that  she  seemed  quite  well.  ^'^^^ 

^  Kino 

Bovill  for  the  defendant  said,  the  truth  of  the  transac-  ^^ 
tion  was  not  that  Richards  was  to  borrow  money  on  her  Vijcoontbss 
behalf,  but  that  she  was  to  raise  the  money  on  the  security 
of  the  bill,  and  lend  it  to  her.  He  admitted  that  the  two 
versions  of  the  transaction  ran  very  closely  to  each  other, 
and  that  the  line  between  them  was  fine  and  difficult  to 
draw,  but,  wJten  drawn,  the  distinction  was,  in  law,  sub- 
stantial, and  made  an  end  of  the  case. 

He  called  the  defendant,  who  gave  evidence  of  the 
version  of  the  transaction  above  stated,  and  swore  she 
never  authorized  Richards  to  borrow  the  money  for  her, 
but  supposed  that  she  would  borrow  it  herself  and  lend 
it  to  her.  She  admitted,  indeed,  that  she  knew  the  money 
was  to  come  from  King,  and  thus  explained  the  fragment 
of  her  letter  relied  on  by  the  plaintiff,  but  she  said  she 
thought  the  loan  by  King  was  to  be  to  Richards. 

The  defendant's  mother,  Mrs.  Terrett,  was  called  and 
admitted  her  indorsement  of  the  bill,  but  stated  that  it  was 
obtained  from  her  by  a  representation  of  the  transaction 
such  as  the  defendant  had  sworn  to,  and  that  she  never 
heard  from  Richards  of  a  loan  fVom  King  to  the  defendant. 

A  witness  was  called  to  prove  that,  about  the  beginning 
of  February,  i860,  Richards  asked  him  to  put  his  name 
to  a  bill,  and  said  she  was  going  to  lend  the  defendant 
money. 

SheCy  Serjt.,  objected. 

Erlb,  C.  J.,  held  the  former  piece  of  evidence  as  ad- 
missible but  not  the  latter. 

Bovill  proposed  to  put  in  letters  from  Richards  to  the 
defendant,  in  order  to  disprove  the  alleged  agency  to  bor- 
row money  on  behalf  of  the  latter. 

SheCn  Serjt,  objected. 
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1862.  Erlb^C.  J.,  ruled  that  the  letters  would  be  admissible 

for  that  purpose  (a).  Anything  tending  to  show  whether 
Richards  was  lender  or  borrower  on  behalf  of  the  defend- 
ant will  be  relevant. 

It  turned  out,  however^  that  none  could  be  proved. 

Bovill  desired  to  put  in  the  letter  from  Taylor  to  the 
defendant's  attornies  touching  the  mortgage. 

SAee,Serjt.,  objected  thatTaylor  ought  to  have  been  called. 

Erlb,  C.  J.~His  authority,  at  all  events,  as  Richards' 
attorney  would  be  necessary,  and  the  evidence  will  be 
doubtful :  no  such  proof  could  be  given. 

A  witness  was  called  to  contradict  the  plaintiff*s  denial 
that  he  had  seen  Richards  so  lately  as  last  Thursday,  i.e., 
that  day  week. 

The  plaintiff  was  recalled  to  rebut  this  contradiction. 

At  the  close  of  the  case, 

Erle,  C.  J.  (to  the  jury.) — The  question  is,  whether 
Richards  had  authority  from  the  defendant  to  pledge  her 
credit  for,  and  borrow,  this  money  ?  It  matters  not  what 
the  plaintiff  believed  on  the  point,  unless  the  defendant 
either  gave  Richards  such  authority,  or  allowed  her  to 
hold  herself  out  to  him  as  having  it.  The  defendant's  ac- 
ceptance in  blank  would  be  authority  to  fill  up  the  bill, 
but  not  necessarily  to  pledge  the  defendant's  credit  for  the 
money  received.  The  letters  relied  on  to  prove  the  autho- 
rity are  ambiguous  and  quite  consistent  with  the  case  for 
the  defendant,  that  Richards  was  to  lend  her  the  money, 
raising  it  by  means  of  the  bill.  Of  course  a  person  who 
has  signed  a  bill  would  be  liable  on  it  to  any  honest  holder 
(and  that  explains  a  passage  in  one  of  the  letters  of  the 
defendant,  ''the  bill  on  which  I  am  hable").  On  the  &£//, 
of  course,  she  would  be  liable  (if  the  plaintiff  took  it 
fairly),  only  it  happens  that  it  cannot  be  sued  on,  and  the 

(a)   Vidt  Baiketi  v.  Tindalj  Vol.      was  admitted  on  hi$  behalf;  ante^ 
II.,    p.  644.       Taylor* t   letter   to      p.  47. 
Richards,  shown  to  the  plaintiff, 
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question  is  quite  different  as  to  the  claim  for  money  lent.        1862. 
Upon  that  the  question  is  one  of  authority  to  receive  the        ^^^^"^ 
money,  and  if  you  believe  it  was  received  by  Richards  as  «. 

the  agent  authorized  by  the  defendant  to  receive  it  for  her  viscountem 
and  on  her  behalf,  you  must  find  for  the  plaintiff;  if  other-  Forbe». 
wise,  for  the  defendant.  It  is  very  important  that  Richards 
has  not  been  produced  as  a  witness  for  the  plaintiff,  al- 
though it  was  of  the  essence  of  his  case  to  produce  her,  in 
order  to  prove  her  authority.  You  heard  the  evidence  as 
to  that  (a). 

Verdict  for  the  defendant. 

(a)    Vide  ante,  p.  46. 

ALLEN  V.  ENGLAND. 

F  spring  Jstizet, 

IRST  count,  that  the  defendant,  with  workmen  and  a  person  using 

others,  broke  and  entered  certain  land  of  the  plaintiff  and  ^Tn  for  more" 
prostrated  the  gates  and  fences,  and  broke  down  railings,  ***""  twenty 

■^  .  years,  under 

&c.,  and  dug  up  the  soil,  &c.,  and  felled  trees,  and  rooted  permission 

,      ^      .         ^,  .  -  from  the  owner 

up  plants  then  there  growing,  &c.  to  do  so,  in 

Third  count,  for  that  the  plaintiff  was  seised  of  the  land,  ftl'rom^rw!^ 
and  he  being  so  seised,  the  defendant,  contrary  to  the  passers,  the 

v-i         111/..I/-  1  1..     owner  from 

Statute  (a)  in  that  behalf,  with  force  and  arms  and  with  time  to  time 
a  strong  hand,  broke  and  entered   the  said  land  of  the  u^d  and  Vv^-* 
plaintiff,  and  then  in  a  forcible  manner  put  out  and  dis-  *"«  directions 

.  ,     ,  ^  »9  to  cutting  of 

seised  the  plaintiff  thereof,  and  in  a  forcible  manner  and  trees,  &c. :~ 
with  a  strong  hand  kept  and  continued  the  plaintiff  so  put  had  not  got  a 
out  and  disseised,  &c.  l^lTbitbTaTto 

Pleas  :  inter  alia,  not  possessed  :  and  to  the  first  count,  »««  »  claimant 

11  .  r^  ••./..         1        ,         1   r       1  under  the 

lib,  ten.  m  one  Cox,  and  justification  by  the  defendant  as  owner  for  a 
bis  agent.  forcible  .nt^r. 

6.  To  the  tlhird  count,  denying  the  plaintiff's  seisin. 

Bovillj  Raymond  and  Roaher,  for  the  plaintiff. 

(a)  The  statutes  of  Hen.  6  and      of   which    another   has    acquired 
Rich.  2f  as  to  forcible  entry  on  land      seisin. 

VOL.  III.  E  P.P. 
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1862.  M.  Chambers  and  Hance  for  the  defendant. 

The  plaintiff  stated  that  he  had  been  possessed  for  up- 
wards of  twenty  years  of  two  houses  and  of  the  land  in 
question,  which  lay  at  the  rear  of  the  gardens  thereof,  and 
extended  to  the  rear  of  a  house  belonging  to  Cox.  He 
had,  he  said,  cultivated  it  ever  since  he  first  took  posses- 
sion of  it — twenty-two  years  before  the  trespasses  com- 
plained of.  He  admitted,  on  cross-examination,  that  Cox 
had  purchased  this  (and  other)  land  many  years  before  he 
(the  plaintiff)  had  taken  possession  of  the  land  in  question, 
and  had  planted  some  trees  upon  it.  He  admitted,  also, 
that  Cox  used  to  come  often,  and  had  originally  fenced  the 
land,  but  had  allowed  him  to  make  an  opening  from  the 
plaintiff's  land  to  his  own  and  he  had  thrown  it  into  his 
garden.  During  the  last  twenty-two  years  (he  said)  Cox 
had  never  interfered  with  him  in  the  possession  of  the 
land  in  any  way,  and  he  himself,  and  no  one  else,  had, 
during  that  period,  exercised  acts  of  ownership  over  the 
land.  It  was  proved  that,  during  that  time,  he  had  planted 
and  cut  down  trees,  &c. 

For  the  defendant.  Cox  was  called,  and  stated  that  he 
had  purchased  the  land  in  1837,  and  had  planted  it  with 
trees  and  fenced  it  round.  The  plaintiff  had  asked  him  to  let 
him  keep  the  boys  out  of  it,  and  he  had  consented  to  his 
having  the  use  of  it  so  long  as  he  did  so.  The  witness 
had  resided  at  a  great  distance  from  London,  but  used  to 
come  to  town  every  year  or  two  and  visit  the  plaintiff  and 
go  on  the  land  with  him,  and  frequently  told  him  what 
trees  to  lop  and  cut  and  what  fences  required  repairs. 
[This  was  denied  by  the  plaintiff.]  The  witness  stated, 
that  the  plaintiff,  when  he  pulled  the  wall  down  between 
this  land  and  his  garden,  had  promised  him  to  rebuild  it 
whenever  required.  The  witness  had  agreed  to  sell  the 
land  to  the  defendant,  and  put  him  in  possession  of  it, 
when  the  defendant  with  workmen  did  the  acts  complained 
of. 
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Bovill,  for  the  plaintiff,  contended  that,  as  the  doctrine  of 
adverse  possession  had  been  got  rid  of  by  the  2  &  3  Will, 
4,  c.  27(a),  twenty  years'  possession,  use  and  enjoyment 
by  the  plaintiff  was  sufficient  to  give  him  a  title,  and  that 
at  all  events,  even  if  the  land  was  the  land  of  Cox,  a 
forcible  entry  was  a  ground  of  action. 


1862. 


(a)  That  is,  in  the  sense  of  a 
possession  with  an  intention  to  ac- 
quire and  exercise  dominion  and 
ownership,  such  as  would  have 
been  a  disseisin  by  the  old  law 
(see  notes  to  Doe  v.  Nepean,  5 
'  B.  &  Ad.  86).  But  there  must  still 
be  a  possession  different  from  that 
of  the  owner,  and  in  that  sense 
adverse;  and  that  either  if  the 
legal  possession  has  been  in  htm, 
the  actual  occupation  having  been 
only  in  some  one  slse,  as  servant 
or  bailiff  to  him,  or  the  land  has 
been  vacant^  the  statute  does  not 
run.  In  the  present  case,  of  a 
piece  of  land  which  can  only  be 
occupied  by  vaer,  the  effect  of  the 
evidence  was,  that  there  was  no  in- 
dependent user,  but  only  under  the 
constant  direction  of  the  owner. 
A  mere  permission  to  occupy  con- 
stitutes a  tenancy  at  will  (  Doe  d. 
Hall  V.  Wood,  14  M.  &  W.  682) ; 
and,  assuming  such  a  tenancy,  the 
question  would  be,  whether  it  had 
been  terminated  within  the  twenty 
years.  Where  the  owner  let  B. 
into  possession  of  a  farm  as  tenant 
at  will,  and  within  ten  years  en- 
tered upon  the  land  without  B.'s 
consent,  and  cut  and  carried  away 
stone  therefrom :  held,  that  this 
entry  amounted  to  a  determination 
of  the  estate  at  will ;  and  that  B. 
thenceforth  became  tenant  at  suf- 
ferance, until  by  agreement,  ex- 
press or  implied,  a  new  tenancy 


was  created  between  the  parties; 
and  therefore,  that  unless  the  fact 
of  such  new  tenancy  ^oere  found  by 
the  jury ^  an  ejectment  brought  by 
A.,  in  1839,  was  too  late,  inasmuch 
as,  by  the  statute  3  &  4  Will.  4, 
c.  27,  8.  7,  his  right  of  action  first 
accrued  at  the  expiration  of  one 
year  afler  the  commencement  of 
the  original  tenancy  at  will,  i.  e.  in 
the  year  1818;  Doe  d.  Bennett  v. 
Turner,  7  Mee.  &  W.  226.  After- 
words, however,  held,  on  error  in 
the  Exchequer  Chamber,  that  this 
entry  amounted  to  a  determination 
of  the  estate  at  will;  Turner  v. 
Doe  d.  llennctt,  9  Mee.  &  W.  643. 
In  a  later  case,  the  defendant  being 
in  adverse  possession  of  a  hut  and 
piece  of  land,  the  lord  of  the  manor 
entered  in  the  absence  of  the  de- 
fendant, but  in  the  presence  of  his 
family  said  he  took  possession  in 
his  own  right,  and  he  caused  a 
stone  to  be  taken  from  the  hut, 
and  a  portion  of  the  fence  to  be 
removed :  held,  that  these  acts  were 
not  sufficient  to  disturb  the  defend- 
ant's possession  under  the  3  &  4 
Will.  4,  c.  27,  s.  10;  Doe  d.  Baker 
V.  Combes,  19  L.  J.,  C.  P.  306.  Ik 
should  seem  that  the  safer  ground 
on  which  to  support  the  ruling  in 
the  principal  case  is,  that  there  was 
no  tenancy  in  the  plaintiff,  but 
merely  an  occupation  as  bailiff  for 
the  owner  Cox,  looking  after  the 
land  for  him  and  on  his  behalf. 
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^^^/-^^ 

Allen 

England. 


M,  Chambers^  for  the  defendant,  contended,  that  in 
reality  the  plaintiff  had  never  been  in  legal  possession  at 
all,  although  he  had  by  permission  had  the  use  and  occu- 
pation, his  possession  being  in  fact  as  bailiff  or  agent  for 
Cox,  to  **  look  after  the  land  for  hiro,"  and  keep  it  from 
trespassers,  so  that  the  legal  possession  had  been  always 
in  Cox.  And  that  even  if  the  plaintiff  had  ever  been  in 
possession  as  tenant,  his  tenancy  had  been  determined 
within  the  twenty  years. 

Erle,  C.  J. — It  may  be  taken  that  the  plaintiff  had  the 
beneficial  occupation  for  more  than  twenty  years,  and  if 
that  will  give  him  a  title,  I  will  give  him  leave  to  move. 
But,  in  my  judgment,  every  time  Cox  put  his  foot  on  the 
land  it  was  so  far  in  his  possession,  that  the  statute  would 
begin  to  run  from  the  time  when  he  was  last  upon  it. 
The  question  then  for  the  jury  will  be,  whether  they  be- 
lieve the  evidence  of  Cox,  that  he  gave  the  plaintiff  leave 
to  use  the  land  on  account  of  his  taking  care  of  it,  and 
that  he  often  went  upon  the  land  and  gave  directions  as  to 
cutting  trees,  &c.  If  so,  they  ought  to  find  for  the  de- 
fendant. 

The  jury  said  they  believed  the  evidence  of  Cox,  and 
accordingly,  on  the  above  direction,  found  a 

Verdict  for  the  defendant  (a). 

(a)  Bovill  moved  in  C.  P.,  in  £.  T.,  but  took  nothing. 


SPANTON  V.  HINVES. 

Lent  Auizu,      -y^ 

The  doctrine  JlJECLARATION  on  an  indenture  of  demise,  by  which 
apparemease-  ^^^  defendant  and  one  Elizabeth  Taylor  demised  to  the 
to*aU  wm  *****  plaintiff  a  piece  of  ground,  situate  on  or  near  the  line  of 

marked  on  a 


plan  shown  by 
le 


the  Blue  Anchor  Road,  together  with  free  right  and  way 


lessor  to  lessee 

before  the  execution  of  the  lease,  and  also  applied  to  a  plan  shown  by  ce»tui  que  truet  of 
lessor  in  his  presence ;  and  this  held  sufficient  prima yoct'e  proof  of  possession  by  /itm,  so  as 
to  let  in  secondary  evidence  of  the  plan,  after  notice  to  him  to  produce  it,  he  being  defendant 
in  the  action. 
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over  and  along  the  said  road,  and  all  roads  or  paths  on         1862. 
the  estate  of  the  lessor,   with  all   ways,  easements,  &c. 
thereunto  belonging  or  appertaining.     Covenant  for  quiet 
enjoyment. 

Averment :  that  afterwards  the  defendant  demised  to 
one  Burgess  other  land,  parcel  of  the  said  estate,  for 
building  purposes,  without  any  reservation  of  ways  or 
roads,  and  with  an  indemnity  to  him  against  all  actions  in 
respect  of  such  land.  Breach  :  that  Burgess,  by  virtue 
thereof,  entered  and  built  on  the  land  demised  to  the 
plaintiff*,  and  in  so  doing  obstructed  and  stopped  certain 
of  the  roads  and  ways  granted  to  the  plaintiff  by  the 
defendant,  viz.  Elizabeth  Place,  &c.,  and  thereby  the 
plaintiff's  property  was  deteriorated  in  value,  &c. 

Second  count,  for  that  the  plaintiff  was  possessed  of  a 
piece  of  land,  and  was  entitled  to  a  right  of  way  therefrom 
over  a  certain  close  to  a  public  highway,  but  that  the 
defendant  wrongfully  obstructed  it. 

Pleas  :  1.  Non  est  factum, 

2.  That  the  said  road  or  way  was  not  demised  as 
alleged,  and  did  not  form  part  of  the  said  demised  pre- 
mises. 

3.  Denying  the  breach. 

4.  To  the  second  count,  that  the  plaintiff  was  not  pos- 
sessed of  the  said  piece  of  land,  and  entitled  to  a  right  of 
way  as  alleged. 

SheCy  Serjt.,  and  Pearce  for  the  plaintiff. 

M.  Chambers  and  Honyman  for  the  defendant. 

The  premises  demised  both  to  the  plaintiff  and  to  Bur- 
gess formed  part  of  land  which  had  been  purchased  with 
money  of  Elizabeth  Taylor,  wife  of  one  Daniel  Taylor, 
and  which^  in  1851,  was  settled  on  her,  the  defendant 
being  appointed  trustee  for  her  use;  but  her  husband, 
Daniel  Taylor,  up  to  the  time  ol*  his  death,  acted  for  him 
in  the  management  of  the  estate.    The  land  had,  up  to 
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1862.  ^^^  ^*™®  ^^  ^^®  purchase,  been  garden  ground,  with  nothing 
built  upon  it.  But  afterwards  it  was  laid  out  for  building 
purposes,  and  in  1852  a  plan  was  made,  with  streets  and 
roads  marked  out  upon  it.  In  1852  there  was  a  building 
agreement  between  the  plaintiff  and  defendant,  under 
which  the  plaintiff  was  to  have  built  fourteen  houses  in 
Elizabeth  Place,  one  of  the  streets  so  marked  out,  Blue 
Anchor  Road  being  another.  In  1854  the  agreement  was 
cancelled,  and  the  demise  was  made  to  the  plaintiff,  the 
defendant  demising,  and  the  cestui  que  trust,  Elizabeth 
Taylor,  joining  in  the  demise  by  way  of  confirmation. 
This  demise  was  of  a  piece  of  ground  on  or  near  the  line  of 
the  Blue  Anchor  Road,  &c.,  on  the  west  side  of  a  new 
road  or  way  called,  or  to  be  called,  Elizabeth  Place,  &c., 
and  abutting  on  a  new  road  or  way  called  Blue  Anchor 
Avenue,  and  together  with  the  free  right  of  way  over  and 
along  the  said  road  or  avenue,  and  all  roads  and  paths  on 
the  said  estate,  to  pass  and  repass  from  the  ground  hereby 
demised,  and  also  all  other  ways,  paths,  passages,  ease- 
ments and  liberties  to  the  said  demised  premises  apper- 
taining or  belonging.  There  was  a  covenant  by  the  plain- 
tiff to  build  fourteen  houses  in  what  was  called  Elizabeth 
Place;  and  the  plaintiff  built  houses,  pursuant  to  his 
covenant,  in  **  Elizabeth  Place,"  at  which  time  there  were 
skeletons  of  houses  opposite  thereto,  built  by  another 
lessee.  In  1856  the  defendant  demised  to  Burgess  certain 
land,  part  of  Elizabeth  Place,  who  thereupon  built  on  the 
land  so  demised  to  him,  so  as  to  cut  that  street  short, 
obstruct  the  passage  through  it,  and  convert  it  into  a  cul 
de  sac.  The  question  in  the  cause  was,  whether  the  part 
of  Elizabeth  Place  so  cut  off  was  a  "  way,"  to  which  the 
plaintiff  was  entitled  under  his  lease. 

There  had  been  notice,  on  the  part  of  the  plaintiff,  to 
produce  the  lease  and  agreements,  and  every  plan  for- 
merly in  the  possession  of  Daniel  Taylor,  relating  to  the 
land  in  question,  and  particularly  to  ground  demised  to  the 
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plaintiff  or  to  Boi^ess,  or  id  any  way  relating  to  the         1862. 
matters  in  issue  in  this  cause. 

The  surveyor,  who,  in  1862,  was  employed  by  tlie  de- 
fendant and  Taylor  to  survey  the  estate  was  called,  on  the 
part  of  the  plaintiff,  to  prove  that  he  had  prepared  a  plan 
thereof,  in  which  the  roads  and  ways  were  set  out,  which 
he  had  shown  to  the  plaintiff.  He  said  he  had  discussed 
the  matter  with  Daniel  Taylor,  and  seen  the  defendant  at 
Taylor's  house  in  1854  (before  the  demise  to  plaintiff), 
and  the  plan  was  then  on  the  table,  and  referred  to. 

M,  Chambers  objected  to  this,  that  the  demise  must 
speak  for  itself,  but 

Erle,  C.  J. — I  must  rule  in  accordance  with  my  ruling 
yesterday,  in  Bruffv.  Conybeare  (a),  that  the  evidence  is 
admissible  to  appli^  the  written  document,  and  show  what 
it  refers  to.  The  demise  is  of  all  roads  and  ways,  &c., 
and  I  must  hear  evidence  to  show  what  they  were,  i.  e« 
what  ways  were  pointed  out  to  the  tenant 

The  surveyor  went  on  to  state  that  on  the  occasion  when 
the  lease  was  executed  at  Taylor's  house,  the  defendant 
and  Elizabeth  Taylor  being  present  with  the  plaintiff,  the 
plan  was  on  the  table,  and  referred  to. 

Chambers,  after  eliciting  that  Elizabeth  Place  was 
only  just  commenced,  objected  that  the  lessor  was  only 
bound  by  the  state  and  appearance  of  the  property  as  it 
then  existed,  not  by  mere  plans  or  proposals ;  but 

Erle,  C.  J.,  said  he  should  hold  that  all  ways,  roads, 
&c  ,  marked  .out  on  any  plan  shown  to  the  tenant  before 
he  executed  the  lease  would  be  included  in  the  demise  (6). 

Chambers  then,  having  elicited  that  the  plan  mentioned 
by  the  witness  had  been  destroyed  by  accident,  objected 
to  the  one  produced  (which  was  not  an  exact  copy  of  it, 

(a)   Vide  pott,  p.  56. 

(6)  See  Clave  v.  Harding,  27  L.  J.,  Exch.  286. 
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1862.  but  in  substance  the  same)  until  it  was  traced  to  the 
possession* of  the  defendant;  but 

Erle,  C.  J.^  said  he  should  hold,  that  as  the  cestui 
que  trust  and  the  trustee,  i.  e.  Elizabeth  Taylor  and  the 
defendant,  were  in  interest  identified,  it  was  enough  that 
the  possession  of  the  plan  had  been  traced  to  the  former, 
and  notice  to  produce  given  to  the  latter. 

The  plan  which  had  been  in  the  possession  of  the  cestui 
que  trust  not  being  produced,  and  the  plan  retained  by 
the  witness  having  been  proved  to  be  destroyed,  the 
witness  was  allowed  to  refer  to  a  plan  in  substance  the 
same,  which  was  produced. 

Ultimately,  however,  the  cause  ended  in  a  reference  to 
arbitration. 


BRUFF  V.  CONYBEARE. 

Spring  Jssizes.  * 

An  agreement  -olCTION  on  an  agreement  by  the  defendant  to  pay  the 

having^been  plaintiff  600/.     The  question  in  the  cause  was  on  what 

giil?rs,  which  ^^^^'"  »"^  Needham  for  the  plaintiff. 

"Chard Canal  ^'  Chambers^  Lush  and  Brown  for  the  defendant. 

pa*ny/*^ndby  The  parties  were  railway  engineers,  and  the  plaintiff  had 

defendant  was  ^^^^  engaged  in  a  project  for  a  line  between  Chard  and 

to  pay  the  Taunton,  and  had  plans,  &c.  relating  thereto,  and  likewise 

plaintiff  a  sum  .                     .111                   .        ,        ,.       .            mi          t      1 

of  money  in  some  interest  with  landowners  m  the  district.     There  had 

of  hTs  ha*nding  ^^^^  ^  Scheme  to  Convert  to  the  purpose  of  such  a  line  the 

over  the  plans  Qhard   Canal,  and  a  "  Chard  Canal  Railway  Company" 

relating  to  the  '                                   ,                               j             t       j 

canal  scheme,  had  been  formed  by  the  exertions  of  the  plaintiff,  with  a 

be^pa'idTon  the  ^^cw  to  carry  it  out.     The  defendant  desired  to  promote 

a""!' evidence  ®"^^  ^  '*"^'  ^"^    ^"    ^^®   ^^'^    ^^  ^'"^y^    ^^^^»    ^^®    parties 
was  admitted 

to  shoW|  by  the  prior  conversation  between  the  parties,  whether  the  agreement  related  only 
to  the  canal  scheme  (which  proved  abortive)  or  to  any  act  for  a  Chard  railway. 
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met»  and  the  defendant  signed  a  memorandam  in  these        1862. 
terms,  headed  "  The  Chard  Canal  Railway  Company  :" —       *^^^^ 

**  In  consideration  of  your  transferring  all  the  interest  v- 

yott  may  have  in  this  company,  and  handing  to  me  the 
plans  and  documents  in  your  possession  in  connection 
therewith,  I  undertake  to  pay  you  6002.,  provided  my 
friends  succeed  in  carrying  out  the  undertaking;  to  be 
paid  thus, — 300/.  on  the  first  portion  of  the  land  being 
required  by  the  company,  and  the  balance  out  of  the 
money  received  by  me  on  the  construction  of  the  line,  &c." 

A  discussion  ensued,  which  resulted  in  the  defendant*s 
writing  on  the  above  an  additional  memorandum,  to  the 
following  effect : — 

"  It  is  understood  that  the  600/.  herein  referred  to  shall 
become  payable  on  the  obtaining  of  the  act ;  one  moiety 
in  six  months,  the  residue  in  three  instalments.  The  mea- 
sure is  to  be  bona  fide  prosecuted,  and  the  furnishing  of 
the  documents  is  an  honourable  understanding,  ^c.** 

And  it  was  mainly  on  the  effect  of  this  indorsement  that 
the  question  in  the  cause  was  found  to  turn. 

Upon  the  agreement  being  entered  into,  the  plaintiff  at 
once  handed  over  to  the  defendant  the  plans  referred  to, 
and  which  only  related  to  the  canal  scheme. 

On  the  1st  of  June,  1860,  it  was  found  that  (owing  to 
the  difficulties  raised  by  the  demands  of  the  canal  mort- 
gagees) the  canal  railway  scheme  could  not  be  carried  out, 
and  the  defendant  wrote  to  the  plaintiff  to  that  effect. 

On  the  14th  of  June  the  parties  had  an  interview,  at 
which  (as  the  plaintiff  stated)  the  plaintiff  showed  the 
defendant  an  Ordnance  map  of  the  country,  on  which  he 
had  sketched  out  another  line,  avoiding  the  canal,  which 
the  defendant  copied.  Eventually  the  Bristol  and  Exeter 
got  an  act  for  a  scheme  comprising  a  Chard  and  Taunton 
line,  founded,  as  the  plaintiff  alleged,  on  the  line  so  sug- 
gested by  him.  In  carrying  this  act  both  the  parties  co- 
operated, and  the  defendant  formed  a  new  company  to 
promote  it  in  the  locality.     On  the  carrying  of  the  act  the 
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1862.  plaintiff  claimed  the  600/.  as  due  under  the  agreement, 
and  the  defendant  refused  to  pay  it,  on  the  ground  that  it 
related  only  to  the  canal  scheme,  which  had  been  aban- 
doned, whereas  the  plaintiff  contended  that  it  related  to 
any  act  for  a  Chard  line. 

Bovill  called  the  plaintiff  to  prove  the  state  of  the  facts, 
and  the  discussion  between  the  parties  at  the  time  of  the 
agreement,  especially,  between  the  writing  of  the  original 
memorandum  and  of  the  indorsement,  in  order  to  explain 
the  latter,  and  show  what  act  it  referred  to. 

M.  Chambers  objected,  that  the  written  memorandum, 
as  ultimately  agreed  to,  must  speak  for  itself,  and  that  no 
oral  evidence  of  a  previous  discussion  was  admissible  to 
explain  it. 

Erle,  C.  J. — The  evidence  is  admissible  to  show  to 
what  act  the  agreement  refers,  and  to  what  it  relates,  so 
as  to  enable  me  to  apply  it.  The  question  in  the  cause  is, 
whether  it  refers  to  the  canal  act  or  any  Chard  Railway 
act.  So  far  as  the  memorandum  is  concerned,  I  think  it 
relates  only  to  the  canal. 

The  plaintiff  was  accordingly  called,  and  gave  such 
evidence.  He  was  not  asked  as  to  the  copying  his  line  on 
the  4th  of  June. 

The  defendant  was  afterwards  called,  and  gave  his 
version  of  the  conversation  previous  to  the  additional  me- 
morandum, his  account  of  it  being  that  it  was  added 
merely  to  show  that  the  money  was  to  be  paid  when  the 
Chard  Canal  Railway  act  was  passed. 

Bovill  cross-examined  him  as  to  whether  at  the  inter- 
view of  the  4th  of  June  he  had  not  been  shown  by  the 
plaintiff  the  line  to  be  taken,  and  was  allowed  to  recal  the 
plaintiff  to  prove  that  he  had  done  so,  and  that  the  de- 
fendant had  copied  the  line. 

Eventually  the  case  ended  in  a 

Verdict  for  the  plaintiff  (a). 

(«)  Set  aside  in  C.  F.  (T.  T.),  but  on  another  point. 
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1862. 
Coram  Wightman,  J,  ^^v-^^ 

WESTBROOK  v.  KERRICK. 
XRESPASS  for  entering  the  plaintiff's  house  and  seizing  In  trespass,  by 

a  penou  who 
bis  goods.  has  beeo  let 

Pleas :  not  possessed,  and  leave  and  licence.     Issue.        ©f  pr^ero^T*" 

under  some 

Shee^  Serjt.y  and  Ribton  for  the  plaintiflT.  agreement 

which  has  not 

M.  Chambers  and  Garth  for  the  defendant.  ^^^^  ^^^^ 

against  the 

The  defendant  had  carried  on  a  business  as  a  brick  and  hrm^,Tt  will 
tile  maker,  in  which  the  plaintiff  had  been  his  foreman,  and  *>«  for  the  jury 

,  ,  '  whether  he  was 

of  which  he  desired  to  dispose.     An  arrangement  had  ac-  in  possession  as 
cordingly  be^n  entered  into  between  them  at  Michaelmas,  wise  than 
1861,  for  a  transfer  of  the  business  to  the  plaintiff,  although  J^fJ  wU'he"tf 
it  was  admitted  that  no  lei^al  transfer  had  been  executed.  «>,  the  de- 

_,  till    fendant  did  not 

riie  case  on  the  part  of  the  defendant  was,  that  there  had  re-enter  with 
only  been  an  arrangement  with  a  view  to  a  partnership,  *****^ 
and  that  this  was  inchoate  and  incomplete,  and  conditional 
on  the  plaintiff's  finding  a  partner,  which  he  was  not  able 
to  do.  In  point  of  fact,  the  plaintiff  had  been  in  possession 
from  Michaelmas  to  February,  carrying  on  the  business. 
It  was  part  of  the  agreement  that  the  rent  should  be  at  a 
certain  rate  half-yearly.  Advances  were  made  from  time 
to  time  by  the  defendant  to  the  plaintiff  in  the  period  be- 
tween Michaelmas  and  Christmas,  and  it  was  admitted 
that  the  plaintiff  was  then  indebted  to  the  defendant  for 
money  so  advanced.  It  then  appeared  that  the  plaintiff 
was  unable  to  carry  on  the  business,  the  defendant  declining 
further  advances  to  him.  Some  correspondence  ensued 
between  them  as  to  the  plaintiff's  giving  up  the  premises, 
and  the  defendant  afterwards  wrote  in  these  terms  to  the 
plaintiff: — "  I  presume  you  want  to  give  up  the  brick-yard 
you  have  hired  of  me,  but  you  must  give  me  legal  notice." 
This  was  relied  upon  by  the  plaintiff,  as  showing  that  he 
was  recognized  by  the  defendant  as  his  tenant,  and  by  the 


Kerrick. 
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1862.        defendant  as  showing  that  the  plaintiff  had  assented  to  his 

'"-^^'^^      re-entry.     The  plaintiff  professed  himself  ready  to  give  up 
Westbrook      ,  .         .«    ,  ,  ,  ,    « 

V.  the  premises  if  the  accounts  between  them  were  settled,  a 

portion  of  the  then  existing  stock  having  been  supplied  to 
himself.  The  plaintiff,  however,  did  not  give  up,  and  at 
two  o'clock  on  the  morning  of  Sunday,  the  2nd  of  Febru- 
ary, removed  certain  furniture.  This  came  to  the  know- 
ledge of  the  defendant,  and  on  the  next  day,  the  3rd  of 
February  last  (before  any  rent  had  become  due),  the  de- 
fendant went  and  entered  by  force,  and  retook  possession 
of  the  premises,  with  all  that  was  thereon.  It  was  con- 
tended, on  the  part  of  the  defendant,  that  this  was  perfectly 
lawful,  and  that  he  only  re-entered  upon  his  own,  and,  fur- 
ther, that  the  plaintiff,  in  effect,  had  agreed  to  it.  On  the 
other  side  it  was  contended  that  the  supposed  consent  was 
conditional  on  a  settlement  of  the  accounts,  and  that  the 
plaintiff  was  in  \vLSvf a]  possession  (a). 
At  the  close  of  the  case, 

WiGHTMAN,  J.  (to  the  jury). — ^The  continued  possession 
of  the  plaintiff  is  ambiguous,  as  he  had  previously  been  in 
possession  as  foreman.  The  questions  for  the  jury  are 
three: — 1.  Was  the  plaintiff  in  possession,  on  the  3rd  of 
February,  as  tenant,  or  as  servant  to  the  defendant  (a)  ? 
2.  Was  he  in  possession  of  the  vans,  horses  and  other 
things  as  purchaser  and  owner,  or  as  servant  to  the  de- 
fendant and  for  him?  3.  If  the  plaintiff  was  in  possession 
as  tenant,  did  the  defendant  re-enter  and  re-take  possession 
of  the  premises  and  goods,  with  the  assent  of  the  plain- 
tiff(&). 

(a)   Vide  Allen  v.  England,  anle,  at  the  time  he  thus  retook  posseB- 

p.  49;    White  v.  Bayley^  Vol.  II.,  sion?     Mere  consent  that  at  some 

p.  385.      The   agreement,    being  time,  or  at  a  future  time,  he  should 

partly  by  parol,  was  for  the  jury ;  do  so,  would  not  sustain  the  plea. 

Fumess  v.  Mre /b,  27  L.  J.,  Exch.  Assuming  a  lawful  possession  by 

34.  the  plaintiff,  as  tenant  only  at  will, 

(1)  That  is,  had  he  that  assent  there  would  be  a  determination  of 
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The  jury  found  that  the  plaintiff  was  in  possession  as 
tenant  (a)  and  as  purchaser,  but  that  the  defendant  bad, 
with  his  assent,  re-entered  and  re-taken  possession. 

Verdict  for  the  defendant  (6). 


1862. 


it  by  the  owner's  adverse  entry 
(Ducd.  Bennett  y.  Turner,  9  M.  & 
W.  643) ;  and  if  it  did  not  appear 
that  the  agreement  amounted  to  a 
present  demise  per  te,  as  it  might 
have  done  (Pinero  v.  Judson,  6 
Bing.  206),  and  no  rent  had  been 
paid,  there  was  no  tenancy  beyond 
a  tenancy  at  will.  And  while  an 
agreement  for  letting  or  purchase  is 
inchoate,  there  is  no  tenancy  at  all; 
Winterbotham  v.  Ingham,  14  L.  J., 
Q.  B.  298.  If  there  was  no  tenancy 
beyond  a  tenancy  at  will,  or  licence, 
of  coarse  it  was  revocable  at  will 
(  Wood  V.  Leadbitter,  13  M.  &  W. 
840);  and,  on  the  other  hand,  if 
there  wot  a  tenancy,  and  a  licence 
to  re-enter,  it  could  have  been 
equally  revoked  by  the  plaintiffs; 
but  this  was  not  replied,  nor  could 
it  have  been  proved.  Bed  quaere, 
whether  there  can  be  a  licence  for 
actual  force  ?     Vide  pott. 

(a)  This  was  probably  against  the 
evidence,  but  it  was  for  the  jury. 

{b)  Qudtre,  whether  this  finding 


was  according  to  the  evidence.  For, 
on  the  principle  of  the  case,  deciding 
that  leave  and  licence  cannot  be 
pleaded  to  an  assault  (Chrittopher- 
tan  V.  Bare,  II  Q.  B.  Rep.  473),  a 
jury  might  be  told  that  the  plaintiff 
never  could  have  meant  to  license 
ajbrcible  entry  (such  as  would  sus- 
tain an  action  under  the  statutes) ; 
and  temble,  that  licence  cannot  be 
sustained  in  any  case  of  or^iKi/ force, 
since  no  man  can  license  a  breach 
of  the  peace.  At  all  events,  plain- 
tiff's objecting  to  the  entry  or 
seizure  would  have  been  sufficient 
revocation,  which  did  not,  however, 
appear.  Although,  therefore,  two 
of  the  particular  answers  of  the  jury 
were  contrary  to  the  evidence  and 
the  law,  yet  the  verdict  was  right; 
and  as  it  could  not,  according  to 
the  legal  effect  of  the  evidence, 
have  been  otherwise,  the  Court,  no 
doubt,  would  not  have  disturbed  it. 
Vide  Gibson  y.  Doey,  27  L.  J., 
Exch.  37. 


WITHERLEY  v.  THE  REGENT'S   CANAL  COM- 

PANY. 

m  Spring  Attizet. 

JL  HIS  was  an  action  by  a  widow  to  recover  compensation,  A  man  having 
under  Lord  Campbell's  Act,  for  pecuniary  injury  sustained  aswmgbndge 
by  the  death  of  her  husband,  who  had  been  drowned  in  ^*^*^5  *'  ^" 

''  '  moving,  and 

then  stepped 
back  again  and  so  fell  into  the  water,  and  was  drowned,  it  was  left  to  the  jury  whether  he  had 
not  so  caused,  or  helped  to  cause,  the  result,  that  bis  representative  could  not  recover. 
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the  canal  dock.  The  declaration  stated,  in  the  usual  way, 
that  he  fell  in  through  and  by  reason  of  their  negligence  in 
the  management  of  a  swing  bridge. 

Ribton  and  Daly  were  for  the  plaintiff. 

Lushy  Q.  C,  and  C  Pollock  were  for  the  company. 

The  evidence  of  the  son  of  the  deceased,  who  had  started 
with  him  on  the  occasion  in  question,  but  left  him  a  little 
before  the  accident,  stated  that  his  way  lay  over  the  bridge, 
and  that  it  had  been  usual  to  have  a  chain  to  protect  it, 
but  which  was  not  up  on  the  night  in  question ;  that  he 
stepped  upon  it  as  it  was  beginning  to  be  swung,  and  in 
stepping  back  again  to  the  bank  slipped  into  the  water. 
There  was  a  bridgekeeper  on  the  spot,  who  was  engaged 
in  helping  a  vessel  through. 

Lush  called  witnesses  for  the  defence,  showing  that  the 
bridge  was  in  the  same  state  as  it  had  been  for  forty  years 
past,  and  contended  that  the  accident  had  happened 
through  the  fault  of  the  deceased,  in  getting  on  the  bridge 
while  it  was  in  motion,  and 

Ribton  contended  that  the  company  ought  to  have  had 
a  man  at  the  bridge  to  caution  people  from  coming  on  the 
bridge  while  moving. 

The  learned  Judge,  in  summing  up  the  case  to  the  jury, 
said  that  the  question  for  them  to  consider  was,  whether 
the  death  of  the  deceased  was  owing  entirely  to  any  negli- 
gence on  the  part  of  the  company  or  their  servants.  It 
appeared  that  the  deceased  was  in  the  habit  of  passing  the 
bridge,  and  therefore  must  have  known  its  nature  and  its 
incidents.  Before  the  jury  could  find  for  the  plaintiff  they 
must  be  satisfied  that  the  death  had  been  caused  by  a  neg- 
lect, on  the  part  of  the  company,  of  any  proper  care  or 
precaution  on  their  part;  for  if  the  deceased  had  contributed 
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to  the  sad  result  through  his  own  carelessness,  the  plaintiflT, 
his  representative,  could  not  recover.  Now,  it  plainly  ap- 
peared in  this  case  that  the  deceased  knew  when  he  came 
to  the  bridge  that  it  was  moving,  and  therefore  was  not  in 
a  fit  state  for  him  to  pass  over  it.  Nor  was  that  all ;  Tor, 
being  on  it,  he  then,  it  being  still  in  motion,  attempted  to 
get  off  it,  and  it  was  in  that  attempt  he  lost  his  life.  It 
was  for  the  jury  to  say  whether,  under  those  circumstanccH, 
his  death  arose  from  any  want  of  care  on  the  part  of  the 
company  to  prevent  his  getting  on  the  bridge,  or  getting 
off  it.  Even  if  they  thought  that  there  was  some  want  of 
care  on  the  part  of  the  company,  yet  if  the  accident  had 
partly  been  caused  by  the  want  of  care  on  the  part  of  the 
deceased,  they  ought  to  find  for  the  company.  If,  how- 
ever, it  was  entirely  owing  to  want  of  care  on  the  part  of 
the  company,  let  them  find  for  the  plaintiff. 

The  jury  consulted  together  for  some  time,  and  seemed 
unable  to  agree.  After  some  time  they  asked  whether,  if 
the  deceased  contributed  in  any  degree  to  the  accident, 
they  were  bound  in  law  to  find  for  the  company? 

The  learned  Judge  said  if  he,  by  his  own  negligence, 
contributed  to  the  misfortune,  so  that  but  for  that  negli- 
gence it  would  not  have  occurred — that  is,  if,  though  there 
were  some  want  of  care  on  the  part  of  the  company,  the 
misfortune  might  have  been  avoided  and  would  not  have 
occurred  but  for  want  of  reasonable  care  on  his  part — then 
the  company  would  not  be  liable ;  in  other  words,  if  the 
misfortune  arose  partly  from  his  own  want  of  care,  then 
the  jury  ought  to  find  for  the  company. 

The  jury  then  consulted  again,  but 

The  learned  counsel  for  the  plaintiff,  having  made  a 
remark  as  though  the  learned  Judge  had  said  that  any  de- 
gree of  want  of  care  on  the  part  of  the  deceased  (whether 


1862. 

WiTUERLET 
V. 

The 
Regent's 

Canal 
Company. 


64 


CASES  ON  THE  HOME  CIRCUIT. 


1862. 


WiTHERLET 
V. 

The 
Regent's 

Canal 
Company. 


it  had  led  to  the  accident  or  not)  would  entitle  the  com- 
pany to  the  verdict, 

The  jury  again  asked  for  explanation  with  reference  to 
this  observation  of  the  learned  counsel,  but 

'  The  learned  Judge  said  the  learned  counsel  had  quite 
misunderstood  him,  and  they  were  to  take  the  law  as  he 
had  laid  it  down.  What  he  had  said  was,  that  if  there  had 
been  such  want  of  care  on  the  part  of  the  deceased  that 
but  for  such  negligence  it  would  not  have  occurred,  the 
company  were  entitled  to  the  verdict,  even  although  there 
had  been  some  want  of  care  on  their  part. 

The  jury  then  withdrew  to  consider  their  verdict,  and 
soon  returned  with  a  verdict  for  the  company,  adding,  how* 
ever,  that  they  thought  there  was  not  sufficient  protection 
for  the  public,  and  that  there  ought  to  be  some  barrier  to 
prevent  them  from  passing  on  to  the  bridge  while  it  was 
open. 

Verdict  for  the  defendants  (a). 


(a)  Ribton  moved  in  C.  P.,  but  took  nothing. 


(    66    ) 

OXFORD    CIRCUIT. 

Gloucester,  coram  Hill,  J.  1861. 

FRANKLIN  v.  DARKE.  cwX 

JUECLARATIONy  for  work  and  labour  and  materials.      On  a  contract 
Second  count,  on  an  agreement  under  which  the  plain-  Soworic^ac- ^ 

tiff,  for  200/.,  was  to  do  certain  work  to  the  satisfaction  of  cording  to 

specifications, 
the  defendants  surveyors.  and  to  charge 

Breach,  that  the  defendants  wrongfully  prevented  him  without  wrUten 

from  completing  it.  *^^^"'  ^*?« . 

^  ®  mere  oral  di- 

Pleas,  to  the  first  count:  never  indebted,  payment  and  rections  of  the 

_  employer  to  do 

Set-OlJ.  Bome  increased 

4.  To  the  second  count,  a  denial  of  the  breach.  u%^u\n 

6.  That  the  plaintiff  wilfully  neglected  and  refused  to  «viaence  to 

./        o  sustain  a  de- 

proceed  with  the  work,  wherefore  the  defendants  deter-  mand  for  extras 

J  .,  .  in  the  absence 

mmed  the  agreement.  of  any  evidence 

6.  Payment  of  all  monies  due  for  work  done  to  the  sa-  ^  *  "*''  ^^^' 
tisfaction  of  the  surveyors. 

Pigottf  Serjt,  and  W.  H.  Cooke  for  the  plaintiff. 

Huddleston  and  Powell  for  the  defendants. 

On  the  25th  June,  1860,  the  plaintiff  entered  into  an 
agreement  in  writing  with  the  defendants,  to  execute  the 
masons  and  bricklayers'  work  described  in  certain  specifi- 
cations, without  delay,  and  to  the  satisfaction  of  the  de- 
fendants or  their  surveyors,  observing  all  the  conditions 
in  the  specification  :  payments  to  be  made  of  such  sums 
as  the  surveyor  may  from  time  to  time,  during  the  progress 
of  the  works,  appoint  in  writing,  provided  that  no  addi- 
tional or  extra  works  or  materials,  other  than  mentioned  in 
the  specifications,  shall  be  undertaken  or  used,  or  ordered, 
without  an  order  in  writing  previously  obtained,  under  the 
hands  of  the  surveyors.  The  specification  further  provided, 
that  the  works  should  be  executed  according  to  the  plans, 
&c.,  and  all  further  instructions  to  be  given  by  the  arcAi- 

VOL.  III.  F  P.F. 
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1861.         tecf.  in  writing  or  otherwise.     And  the  architect  to  have 

J^^"^       the  power  of  preventinec  the  contractor's  further  execution 
Franklin  '  •  °  - 

«.  of  the  worksy  and  causing  the  same  to  be  finished  by  other 

workmen,  deducting  the  cost  from  the  balance  due  under 
the  contract. 

The  plaintiff  commenced  the  works,  and  various  pay- 
ments were  made.  Complaints  were  made  of  delay;  and 
on  the  other  hand,  claims  for  extra  work  alleged  to  have 
been  ordered,  not  in  writing  by  the  architect,  but  by  the 
defendants. 

In  April,  1861,  the  architects  gave  notice  to  the  plaintiff 
to  take  the  work  out  of  the  plaintifTs  hands.  Before  then, 
he  had  said  he  considered  the  agreement  cancelled,  and  that 
he  should  charge  by  measure  and  value.  And  after  that, 
when  spoken  to  about  finishing  the  contract,  he  had  said 
he  declined  to  do  so.  The  case  for  the  defendants  was, 
that  there  had  been  undue  delay ;  that  the  plaintiff  had 
been  paid  all  that  the  architects  appointed,  and  that  it 
would  cost  50L  to  finish  the  work. 

The  plaintifl^  being  examined,  it  was  proposed  that  he 
should  state  the  parol  orders  given  by  the  defendants  for 
increased  excavations  for  cellars ;  but 

Hill,  J.,  refused  to  admit  the  evidence. 

At  the  close  of  the  case. 

Hill,  J.  (to  the  jury). — Was  the  dismissal  justified  by 

the    plaintiflf  having   wilfully    refused    to   complete    the 

work  ?     If  so,  he  is  entitled  to  be  indemnified  for  any  loss 

on  the  contract. 

Verdict  for  the  plaintiff  15Z.  (a). 

(a)  A  rule  had  been  obtained  in  signed  by  the  architect,  there  not 

the  Exchequer,  on  the  part  of  the  being  sufficient  evidence  of  a  new 

plaintiff,  for  a  new  trial,  on  the  contract  to  pay  for  them  at  extras, 

ground  of  misdirection  and  rejec-  See  Gott  v.  Lord  Nugent,  5  B.  & 

tion  of  evidence  as  to  the  extra  Ad.  58 ;  Rees  v.  Linet,  8  C.  &  P. 

work.    But  in  Easter  Term  the  rule  126 ;  Lamprey  v.  BUlerkay  Union, 

was  discharged,  the  Court  thinking  3  Exch.  101 ;  Johmon  v.  Weston, 

that  the  orders  for  the  alleged  ex-  Vol.  I ,  p.  693. 
tras  ought  to  have  been  in  writing, 
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COLLIER  V.  BROWN  the  younger.  Oxfirdshin 

jk  spring  A$H%ei. 

A.CT10N  for  goods  sold  and  delivered.  Where  a  wife 

separate  from 

Plea :  never  indebted.  a  husband  un- 

der an  agree- 
The  particulars  were  for  clothes  supplied  to  the  wife  of  mem  with  bis 

tlie  defendant  from  Jtily  to  November y  1860.  specific  weekly 

The  defendant,  the  son  of  a  farmer^  was  married  to  his  and  tr"ad'^ei 

wife,  a  domestic  servant,  in  August,  1858,  and  from  that  h*vingjeco- 

'  '  .        .  .  vered  above 

time  to  the  date  of  the  supplies  in  question  she  had  no  that  amount  for 

«    .«  board  and  lodff- 

new  clothes.  i„g,  ^w.  in  an 

Shortly  after  the  marriage  the  defendant  left  his  wife,  ■thw"rradM.' 
and  had  not  since  lived  with  her.     She  went  into  a  situa-  man  for  clothes 

i_  •  1      1      I      1         I  •  nit  supplied  to 

tion,  which  she  had  to  leave,  in  consequence  of  her  becom-  her,  that  the 

ing  with  child  by  him.     In  November,  1869,  she  informed  i|abi^e°i^f  JJ" 

him  of  this,  and  applied  to  him  for  support,  which  he  clothes  were 
'  ^^  11-^  suited  to  *«• 

refused.  position  in  80- 

In  April,  1860,  she  was  delivered,  and  had  expended  all  *^*^  ^"  ' 

her  savings  in  May,  when  she  applied  to  the  defendant's 

father,  who  entered  into  a  kind  of  agreement  with  her, 

embodied  in  a  letter  to  her  from  his  attornies,  which  ran 

thus : — 

"  Witney,  Oxon,  May  8,  1860. 
"  To  Maria  Loden,  otherwise  Brown. 

'*  Madam, — We  are  authorized  by  Mr.  James  Brown,  the  elder,  of  Coggs, 
to  oflbr  you  tbe  following  terms,  on  the  conditions  hereinafter  men- 
tioned, Tiz.: — 

"  During  the  joint  lives  of  yourself  and  your  child,  to  pay  you  the  sum 
of  15«.  per  week,  on  condition,  Ist,  That  you  do  not  at  any  time  take  up 
your  residence  within  fifteen  miles  from  Witney  Church. 

"  2ndly,  That  you  do  not,  either  personally  or  by  letter,  by  agent  or 
otherwise,  apply  to  Mr.  James  Brown,  the  elder  [as  originally  drawn  the 
letter  also  contained  the  words  *  or  James  Brown  the  younger/  but  these 
words  were  afterwards  erased  by  consent],  on  any  matter  or  pretence 
whatever,  or  by  any  means  seek  or  attempt  to  address,  annoy  or  molest 
them  ['  them'  altered  into  « him']. 

The  young  woman,  in  execution  of  this  agreement,  put 
her  child  out  to  nurse  at  4s,  a  week,  and  went  into  service 

p2 
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near  her  child,  where  she  was  to  receive  12/.  a  year  as 
wages  ;  but  as  only  two  payments  were  made,  and  on  being 
applied  to  the  Messrs.  Bullen  and  Davison  gave  no  answer, 
she  left  her  situation,  and  took  her  child  to  Witney,  and 
applied  to  Mr.  Dale  for  lodgings,  but  he  declined  to  take 
her  in.  She  then  went  to  Mr.  Bliss,'  her  former  master, 
who  became  responsible  to  Mr.  Cripps,  of  the  Cross  Keys, 
for  her  board  and  lodging,  where  she  had  remained  ever 
since.  Having  become  quite  destitute  of  clothing,  she 
applied,  in  July,  1860,  to  the  plaintiff,  who  supplied  her 
with  the  articles  for  which  he  now  sued  the  defendant. 

In  September,  1860,  and  on  several  subsequent  occa- 
sions, Cripps  had  sued  the  defendant  in  the  County  Court 
for  her  board  and  lodging,  and  recovered  at  the  rate  of  ]/. 
a  week. 

The  bill  contained  the  usual  items  for  the  materials  of  a 
woman's  clothes  and  also  for  the  baby,  the  most  consider- 
able items,  and  those  which  the  defendant's  counsel  most 
disputed,  being  "25  yards  of  Gro'  de  Nap,  4«.  9d.= 
51.  I8s.  9d.;'  "black  silk  mantle,  3/.  10«.;"  "a  parasol, 
14*.  6df. ;"'  and  the  "  child's  trimmed  hat,  135.  6rf."  These, 
however,  it  was  not  said  were  unsuited  to  the  position  of 
the  defendant,  the  son  of  a  respectable  farmer. 

At  the  close  of  the  plaintiff's  case, 

Huddleston  submitted  there  was  no  evidence  to  go  to 
the  jury  to  show  that  the  wife  had  authority  to  pledge  her 
husband's  credit. 

Channell,  B.,  decided  otherwise,  but  gave  the  defend- 
ant leave  to  move,  if  the  Court  should  be  of  opinion  that 
there  was  no  evidence  to  go  to  the  jury. 

No  witnesses  were  called  by  the  defendant,  and  the 
defence  relied  upon  was,  that  the  goods  supplied,  par- 
ticularly the  silk  dress,  mantle,  parasol,  and  child's  hat, 
were  not  necessaries,  having  regard  to  the  facts  that  the 
wife  had  admitted  by  her  agreement  that  \bs,  a  week  was 
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a  suflScient  allowance,  and  that  W.  a  week  had  been  paid         1862. 
for  her  board  and  lodging. 

Channell,  B.y  in  summing  up  the  evidence  to  the  jury, 
told  them  it  was  for  the  plaintiff,  under  the  circumstances, 
to  make  out  that  the  defendant's  wife  had  authority  to 
pledge  his  credit  His  Lordship  particularly  called  the 
attention  of  the  jury  to  the  fact  that  the  \5s.  a  week, 
which  the  father  had  undertaken  to  pay  monthly  in  ad- 
vance, was  only  paid  on  two  occasions,  viz.  May  and  June, 
so  that  in  the  month  of  July,  when  the  plaintiff  began  to 
supply  the  defendant's  wife  with  goods,  she  was  not  in  the 
receipt  of  any  allowance  whatever.  The  question,  then,  for 
the  jury  would  be,  first,  whether  the  plaintiff  supplied  the 
defendant's  wife  with  the  goods  on  the  defendant's  credit ; 
and,  secondly,  whether,  under  the  circumstances^  the  goods 
in  question  were  necessaries  suitable  for  the  wife  of  the 
defendant  to  have,  considering  his  position  in  life.  His 
Lordship  advised  the  jury  to  look  the  bill  over,  and  to  find 
their  verdict  accordingly. 

The  jury  found  a  verdict  for  the  plaintiff  for  the  full 
amount  claimed. 

The  learned  Judge,  at  the  request  of  the  defendant's 
counsel,  reserved  leave  to  move  to  enter  a  nonsuit,  if  the 
Court  should  be  of  opinion  that  there  was  no  evidence  to 
go  to  the  jury,  and  the  written  arrangement  entered  into 
put  an  end  to  the  wife's  authority  to  pledge  her  husband's 
credit  (a). 

(o)  In  Easter  Term  Huddietion  having  been  paid,  and  the  money 

moved  the  Court  of  Common  Pleai,  recovered  having  been  for  board 

but  the  Court  refused  a  rule,  the  only, 
money  under  the  agreement  not 
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1802. 
>^v-^^  Gloucester^  coram  Crompton,  J. 

^  9^^^.  POOL  V.  WHITCOMBE. 

Sffrtng  Asuzet. 

Although  the      XHIS   was  an    action   brouo:ht  by  a  domestic   servant 

jury  may  be  ^  o  ./ 

told  the  law  as  against  her  late  master,  to  recover  damages  for  assaulting 
of  damages  her,  causing  her  boxes  to  be  searched,  and  For  turning  her 
TwqImIIV^  out  of  the  house,  and  causing  her  to  be  placed  in  a  cart 
MorruyoXAl.,  and  removed  some  distance. 

they  are  hound      The  defendant  pleaded  the  general  issue,  and,  as  to  the 
rnfluencethem   ^ssault  and  removing  her  from  the  house,  he  pleaded  a 
to  give  more     justification,  alleging  that  she  was  making  a  noise  in  the 
they  properly     house,  and   he  removed  her,  doing  it  with  no  unneces- 
andevenin'a     ^^^y  violence.     As  to  the  carting,  the  defendant  alleged  it 
U  U  cImHv  noi  ^^®  ^^°®  ^'^'^  ^*^®  plaintiff's  leave  and  licence. 
5.>«"  da-"""        J'  J'  Powell  and  J.  O.  Griffits  for  the  plaintiff. 
wStarukii  da-        Huddlestofi,  Q.C.,  and  H,  James  for  the  defendant, 
^"^^"•^^^^y^  It  appeared  the  plaintiff  had   been  housekeeper  to  the 

the  suggestion   defendant.     On  the  23rd  of  November  last  the  plaintiff 
counsel,  to  give  complained  of  being  insulted  by  one  of  the  men  employed 
caiTy"co?t«.^*^     "^y  ^^^  defendant  in  a  barn,  and  gave  a  month  s  notice  to 
leave. 

The  plaintiff  remained  till  the  16th  December,  when 
some  further  difference  arose  between  the  plaintiff  and 
defendant,  and  the  latter  told  her  to  leave  at  once,  which 
she  refused  to  do.  He  then  told  her  she  must  go  the  next 
day,  and  offered  her  her  wages ;  she  declined  to  go,  and 
would  not  have  her  wages.  The  defendant  said  she  must 
go  the  next  day,  and  sent  for  a  policeman  to  attend  the  next^ 
day.  A  policeman  came,  and  upon  his  voice  being  heard 
the  plaintiff  went  upstairs,  to  her  bedroom,  and  lay  on  the 
bed. 

According  to  the  defendant's  case  the  plaintiff  was 
shamming  and  had  been  drinking  brandy,  and  the  doctor 
recommended  her  boxes  to  be  searched  ;  the  keys  were 
accordingly  taken  from  her  pocket,  as  she  was  lying  on  the 
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bed,  and  in  one  of  them  a  medicine  bottle  was  founds        1862. 

whichy  it  was  said,  had  contained  brandy.     The  policeman        ^  "^^^ 

then  removed  the  plaintiff  from  the  bed,  and  in  forcing  her    ^^^     ». 

down  stairs,  she  fell  to  the  bottom,  some  four  or  five  steps. 

The  defendant  insisted  on  her  leaving,  and  as  she  refused, 

the  policeman  forced  her  out.    The  defendant  ordered  his 

pony  carriage  to  be  got  ready,  but  the  doctor  suggested  it 

would  be  unsafe  to  remove  the  plaintiff  in  a  vehicle  so  low. 

A  cart  with  some  straw  in  the  bottom  was  then  brought 

round,  and  the  plaintiff  was  forced  into  it,  and  taken  away, 

she  struggling  all  the  while.     When  she  had  got  a  short 

distance  along  the  road  she  asked  to  get  out,  and  was 

allowed  to  do  so.    She  then  went  to  the  house  of  a  farmer 

who  lived  near  the  defendant,  and  upon  explaining  the 

matter,    she    was    allowed    to   remain   there   during   the 

night      On  the  same  evening   she  asked  to  be  allowed 

to  return,  and  the  next  day  she  received  her  wages  and 

her  clothes  from  the  defendant,  and  on  leaving  they  shook 

hands. 

During  the  progress  of  the  case 

Crompton,  J.,  intimated  that  there  was  no  justification 
for  taking  the  keys  and  searching  the  boxes,  or  for  taking 
the  plaintiff  away  in  the  cart. 

Huddleston  contended,  that  at  the  most  it  was  a  case 
only  for  nominal  damages. 

Powell  contended  for  substantial  damages,  and  sug- 
gested that  the  defendant  would  be  perfectly  content  if  the 
jury  gave  a  verdict  for  less  than  five  guineas,  to  deprive 
the  plaintiff  of  costs. 

Cbompton,  J.,  interposed,  and  said  counsel  had  no  right 
to  make  such  a  suggestibn,  and  it  would  be  ground  for  a 
new  trial  if  the  jury  acted  upon  it. 

The  learned  Judge,  in  summing  up  said,  there  was  no 
defence  as  to  the  searching  of  the  boxes  and  the  taking 
away  of  the  plaintiff  in  a  cart ;  but  as  to  the  other  matters, 
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Poole 

9. 

Whitcombe. 


he  left  it  to  the  juiy  to  say  whether  the  defendant  was 
guilty  of  any  excess.  His  Lordship  told  the  jury  that  they 
must  give  their  verdict  without  reference  to  its  effect  upon 
the  costs,  that  they  must  not  make  the  damages  to  any 
amount  in  order  to  carry  costs,  but  must  give  their  verdict 
according  to  the  evidence,  and  not  look  to  the  result  of  the 
verdict  as  it  might  affect  the  question  of  costs. 

The  jury  found  that  there  was  no  excess,  but  found,  as 
to  the  other  matters,  a  verdict  for  the  plaintiff,  with  five 
guineas  damages. 

Crompton,  J.,  said  that,  of  course,  a  motion  would  be 
made  for  a  new  trial. 

Powell  said,  some  Judges  were  of  opinion  that  a  jury 
might  be  told  what  would  carry  costs  (a). 

Crompton,  J. : — But  the  jury  ought  not  to  be  influenced 
by  the  question  of  costs  to  give  more  damages  than  they 
otherwise  would  (&). 


(fl)  Wakelin  v.  Morris,  Vol. 
II.,  p.  26. 

(6)  The  Court  of  Common  Pleas 
granted  a  rule  for  a  uew  trial,  on  the 
ground  that  the  jury  had  not  really 
exercised  a  judgment  as  to  the 
amount  of  damages,  but,  in  the 
opinion  of  the  learned  Judge,  had 
merely  given  the  amount  they  did 
in  order  to  carry  costs,  and  the 
rule  was  granted  (the  learned  Judge 
being  dissatisfied  with  the  amount 
of  the  damages)  as  for  excessive 
damages.  The  rule  was  argued  in 
T.  T.,  and  it  was  now  contended 
that  there  was  no  rule  of  law  pro- 
hibiting counsel  from  telling  the 
jury  in  his  address  to  them  what 
sum  would  carry  costs,  and  that  in 
principle  the  costs  formed  part  of 
the  damages ;  Wakelin  v.  Morrit, 
Vol.  II.,  p.  26.  The  Court,  with- 
out   calling    on    the    defendant's 


counsel  to  support  the  rule,  made 
it  absolute  for  a  new  trial,  and  said 
that,  looking  to  the  opinion  of  the 
Judge  who  tried  the  case,  the  da- 
mages were  excessive,  and  from  the 
facts  it  was  apparent  that  the  jury 
found  their  verdict  for  the  amount 
of  five  guineas  for  the  purpose  of 
giving  the  plaintiff  her  costs.  It 
was  the  duty  of  the  Judge  to  de- 
termine whether  the  plaintiff  should 
have  costs  in  certain  cases,  and  the 
jury  have  no  right  to  interfere 
with  it.  If  a  jury  could  give  costs, 
there  would  be  a  transfer  of  juris- 
diction, and  uncertainty  in  the  ad- 
ministration of  justice.  It  is  to  be 
observed,  that  the  jury  themselves 
were  clearly  of  opinion  that  it  was 
not  only  not  a  case  for  vindictive 
damages,  but  not  for  sulmantial 
damages,  for  they  expressly  found 
that  there  was  no  excett,  and  if 
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they  bad  thought  otherwite,  of 
course  their  verdict  would  have 
been  for  more  than  five  guineas. 
The  Court,  however,  it  is  to  be 
added,  by  no  means  denied  the 
doctrine  of  the  case  cited,  but  the 
rule  was  granted  expressly  on  the 


ground  of  misconduct  on  the  part 
of  the  jury.  Assuming  a  case  to 
be  one  for  vindictive  or  even  sub- 
stantial damages,  it  is  not  at  all 
clear  that  a  jury  ought  not  to  con- 
sider the  question  of  costs.  As  to 
which,  vid€  Vol.  II.,  p.  28. 


1862. 


Poole 
Whitcombe. 
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Aylesbury,  coram  Martin,  B.  and  a  Special  Jury. 

REGINA  V.  THE  UNITED  KINGDOM  ELECTRIC 
TELEGRAPH  COMPANY  (LIMITED) (a). 

fY\  Spring  Jssizfi, 

XHIS  was  an  indictment  preferred  and  found  at  the  last  That  the  public 
Quarter  Sessions  for  this  county,  and  moved  by  certiorari  entined^othe 
into  the  Court  of  Queen's  Bench,  charging  the  defendants,  ^^^^(  every 

.  .  portion  of  an 

in  eleven  different  counts,  with  obstructing  the  highway  in  ordinary  high- 
the  parishes  of  Denham,  Iver,  Chalfont  St.  Peter's,  Bea-  tweenthe 
consfield,  Wycombe  and  Chepping  Wycombe,  by  erecting  f*^*'"  f"^°*' 
telegraph  posts  thereon,  "  to  the  great  damage  and  com-  ^^  of  law ; 

.  *.    .,    ,      U  ^         f.  ..  though  what  is 

mon  nuisance  of  all  the  Queeirs  subjects.  a  permanent 

The  defendants  pleaded  not  guilty.  Juc'St'he 

From  the  opening  statement  of  the  counsel  for  the  pro-  5'ghway,  ren- 

^         o  r         dering  the  way 

secution,  and  the  evidence  given  in  support  of  it,  it  ap^  less  common 
peared  that  the  company,  as  then  constituted,  had  no  par*  fore,  and  so 
liamentary  powers  authorizing  them  to  erect  their  posts  on  public  nuf-*°  * 
the  public  highway,  and  that  a  bill  conferring  such  powers  "«««»  "  » 

fact  for  the 


(a)  Reported  by  A.  K.  Stephenson,  Esq. 


jury. 


Photographs  allowed  to  be  used  on  the  trial  of  an  indictment  for  an  obstruction  to  a  highway, 
to  show  the  nature  of  the  heut  in  qw. 
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on  them  was  at  that  time  under  the  consideration  oF  Par- 
liament. 

Particulars  specifying  the  numbers  and  positions  of  the 
posts  in  each  parish ,  alleged  on  the  part  of  the  prosecution 
to  be  obstructions  to  the  highway,  had  been  furnished  to 
the  defendants  before  trial.  The  prosecution,  in  support  of 
the  indictment,  called  several  workmen  who  had  been  em- 
ployed to  erect  the  posts,  who  described  the  method  of 
erection,  and  a  surveyor,  whose  evidence  was  to  the  effect 
that  a  great  number  of  the  posts  mentioned  in  the  particu- 
lars were  erected  on  the  artificially-formed  footpath  by  the 
side  of  the  metalled  road,  and  that  in  one  instance  at  least 
a  post  had  been  erected  upon  the  metalled  road  itself. 
Photographic  views  of  all  the  posts  complained  of  were 
produced  by  both  sides,  and  referred  to  by  the  Court  and 
jury,  in  explanation  of  the  evidence  on  the  examination 
and  cross-examination  of  the  witnesses  for  the  prosecution. 

On  the  morning  of  the  second  day  of  the  trial,  the  sur- 
veyor who  had  given  evidence  on  the  previous  day  was  re- 
called, and  asked  by  the  counsel  for  the  prosecution, 
whether  he  had,  since  giving  his  evidence  on  the  previous 
day,  made  an  examination  of  the  ground  in  which  some 
particular  post  was  placed,  and  whether  from  such  exami- 
nation he  could  state  whether  or  not  that  post  had  been 
placed  in  a  footpath  artificially  formed.  The  question  was 
objected  to  by  the  counsel  for  the  defendants ;  whereupon 

Martin,  B.,  said  that,  having  considered  the  subject, 
he  had  prepared  a  written  statement  of  what  he  believed 
to  be  the  law  as  applicable  to  the  question,  and  that  if  his 
view  were  correct  the  circumstance  of  a  post  having  been 
placed  on  the  artificially-formed  footpath,  or  on  the  waste 
land  beside  the  metalled  road,  was  immaterial,  so  long  as 
it  was  placed  within  the  fences  inclosing  the  highway.  He, 
the  learned  Judge,  was  prepared  to  state  how  he  should 
direct  the  jury.     His  Lordship  then  read  the  following : — 

1.  In  the  case  of  au  ordinary  highway,  although  it  may 
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be  of  a  varying  and  unequal  width,  running  between  fences 
on  each  side,  the  right  of  passage  or  way,  prima  facie^  and 
unless  there  be  evidence  to  the  contrary,  extends  to  the 
whole  space  between  the  fences,  and  the  public  are  entitled 
to  the  use  of  the  entire  of  it  as  the  highway,  and  are  not 
confined  to  the  parts  which  may  be  metalled  or  kept  in 
repair  for  the  more  convenient  use  of  carriages  or  foot 
passengers. 

2.  That  a  permanent  obstruction  erected  on  a  high- 
way, and  placed  there  without  lawful  authority,  which 
renders  the  way  less  commodious  than  before  to  the  public, 
is  an  unlawful  act,  and  a  public  nuisance  at  common  law ; 
and  that  if  the  jury  believed  the  defendants  placed,  for  the 
purpose  of  profit  to  themselves,  posts  with  the  object  and 
intention  of  keeping  them  permanently  there,  in  order  to 
make  a  telegraphic  communication  between  distant  places^ 
and  did  permanently  keep  them  there,  and  the  posts  were 
of  such  size  and  dimensions  and  solidity  as  to  obstruct  and 
prevent  the  passage  of  carriages  and  horses  or  foot  pas- 
sengers upon  parts  of  the  highway  where  they  stood,  the 
jury  ought  to  find  the  deFendants  guilty  on  this  indictment; 
and  that  the  circumstances  that  the  posts  were  not  placed 
upon  the  hard  or  metalled  part  of  the  highway,  or  upon  a 
footpath  artificially  formed  upon  it,  or  that  the  jury  might 
think  that  sufficient  space  for  the  public  traffic  remained, 
are  immaterial  circumstances  as  regards  the  legal  right, 
and  do  not  affect  the  right  of  the  Crown  to  the  verdict. 

(yMalUy  then  stated  that  he  should  wish  to  consult 
with  his  clients  as  to  the  course  to  be  pursued. 

The  counsel  and  solicitors  for  the  defendants  then  left 
the  Court,  and  on  their  return, 

O^MaUey  said  that,  such  being  his  Lordship's  view  of 
the  law,  if  the  jury  were  to  be  so  directed  and  the  question 
so  left  to  them,  it  would  be  useless  for  the  defendants  to 
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hope  for  a  verdict  on  this  indictment;  that  he  should  there- 
fore abstain  from  calling  the  evidence  with  which  he  was 
prepared,  and  which  would  in  many  respects  completely 
contradict  that  already  given  by  the  prosecution,  and  that 
he  should  move  the  Court  of  Queen's  Bench  on  his  Lord- 
ship's ruling,  which,  according  to  decided  cases,  he  believed 
to  be  erroneous. 

His  LoRDsnip  then  briefly  summed  up  the  evidence 
given  by  the  prosecution,  and  directed  the  jury  in  accord- 
ance with  the  view  he  had  already  expressed. 

The  jury  at  once  returned  a  verdict  for  the 
Crown  (a). 

MilU,  Q.  C,  and  Metcalfe  for  the  Crown. 

O' Mallet/,  Q.C.,  D.  D.  Keane,  Joseph  Chilty  (of  the 
Chancery  Bar,  specially  retained),  Z.  Brown  and  Stephen- 
son for  the  company. 


(fl)  In  T.  T.  O'MaUey  moved 
m  Q.  B.,  but  took  nothing;  the 
Court  upholding  the  ruling  of  the 
learned  Baron;  see  K.  y.  TVam, 
antCj  p.  22,  the  same  principle 
upheld :  and  although  it  was  there 
left  to  the  jwry,  whether  the  oh- 
ttniction  amounted  to  a  nuisance 
where  it  was,  it  was  taken  as  matter 
of  law,  that,  if  an  obstruction,  it 


would  be  a  nuisance,  although 
enough  of  the  road  remained  for  the 
ordinary  use  of  it.  And  here  the 
learned  Baron  was  ready  to  leave 
to  the  jury  the  question  as  to  the 
obstruction,  on  which,  however, 
O'Malley,  as  the  verdict  must  have 
been  against  him,  did  not  care  to 
have  it,  and  preferred  going  on  the 
point  of  law. 
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Liverpool,  coram  Melior,  J. 

COX  AND  OTHERS  V.  THE  LONDON  AND  NORTH- 
WESTERN RAILWAY.  l-iverpool 
—y                                                                                                                               Spring  Attizit, 

XHIS   was   an   action   brought  to  recover  the  sum   of  In  an  action 
65/.  As,  9d.  for  damage  alleged  to  have  been  occasioned  to  for  injury  to 
fifteen  casks  of  olive  oil,  the  plaintiffs*  property,  in  con-  feged  by*them" 
sequence  of  the  negligent  carriage  of  the  same  by  the  jo  have  arisen 
defendants,  from  Beal's  Wharf,  London,  to  Liverpool.  thecaiksjtwas 

left  to  the  jury 

MellUhf  Q.C.,  and  Charks  Russell  for  the  plaintiffs.         whether  it 

arose  from 

Overend,  Q.C.,  and  Aspinall,  Q.C.,  for  the  defendants.     »"ch  defects, 

and  whether, 

The  plaintiffs  are  brokers  at  Liverpool,  and  it  appeared  ^^^"j'f**^**'' 
that  on  the  13th  of  September,  1861,  they  instructed  their  knew  or  ought 
London  agents,  Messrs.  Thomas  and  Rough,  to  purchase  thereof,  and 
for  them  fifteen  casks  of  olive  oil.     That  firm  accordingly,  i|*en*r*fn"^^' 
on  the  1 4th  of  September,  purchased  the  desired  number,  sending  them 
viz.  fifteen  casks  ''  K.K.  olive  oil  ex  Imperial  k  Palermo," 
from  the  importers,  Messrs.  Schuncks  and  Souchay.    The 
oil  was  at  the  time  of  the  sale  in  the  cellar  store  at  Bears 
Wharf,  and  had  been  lying  there  since  August,  I860. 
On  the  sale  being  effected,  Messrs.  Millar  and  Formoy, 
coopers,  were  employed  to  examine  the  casks,  with  a  view 
to  seeing  whether  they  were  in  a  fit  state  to  be  forwarded, 
and  if  not,  for  the  purpose  of  doing  what  was  needful  to 
them.     Those  gentlemen  accordingly  examined  the  casks, 
and  one  of  their  firm  (as  also  their  working  cooper)  re- 
ported that  although  the  casks  were  old  casks,  they  were 
sound,  and  were  fit  for  the  journey  as  they  stood,  without 
any  more  re-coopering.     It  was  proved  that  the  casks  had 
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1862.         been  twice   or  thrice  re-coopered  while  they  lay  in  the 

Cox         cellar ;  and  that  on  the  last  occasion  (about  three  weeks 

and  Others     i^^f^^^  i\^^  g^ie)  they  had  been  entirely  stripped,  and  new 

The  London    hoops  put  on. 
AND  North  ^-Ti  .  1,1  «  1        1   •     -/r* 

Western  Other  Witnesses  were  called  on  the  part  or  the  plaintins. 

Company.  ^^^  ^^^  ^^^"  ^^^  loading  of  the  casks  on  the  defendants' 
vans,  and  who  (including  the  London  port  gauger)  spoke 
to  their  being  in  a  fit  state  for  carriage  by  rail.  Only  one 
of  the  fifteen  casks  had  been  objected  to,  to  Messrs.  Thomas 
and  Rough,  and  those  gentlemen  had  at  once  directed  the 
defendants  to  do  what  was  necessary,  and  agreed  to  pay 
the  expense. 

The  difference  between  the  London  gauge  (taken  imme- 
diately before  the  loading)  of  the  contents  of  the  casks  and 
that  taken  at  Liverpool  at  the  company's  station  amounted 
to  about  240  gallons.  The  London  gauge  showed  the 
contents  to  be  2,278  gallons;  that  at  Liverpool  showed 
only  2,038  gallons.  It  was  further  proved  for  the  plaintiflTs 
that  the  leakage  from  the  casks  in  question  while  they  lay 
at  Beat's  Wharf  was  not  more  than  the  usual  average 
leakage  from  oil  casks. 

Overend,  in  opening  the  defendants'  case,  said  he  would 
prove  that  the  company  had  done  all  they  could  as  careful 
carriers  to  insure  the  safe  delivery  of  the  goods.  He 
would  show  that  the  casks  were  old  casks,  and  were 
leaky  when  they  came  to  defendants'  bands,  and  they  had 
suffered  because  of  their  own  unsoundness,  for  which  only 
the  plaintiffs,  and  not  the  defendants,  were  to  blame. 

For  the  defendants  a  host  of  witnesses  were  called,  in- 
cluding every  person  who  had  had  anything  to  do  with 
the  oil  from  the  time  of  its  being  loaded  at  Beat's  Wharf 
until  the  time  of  its  arrival  at  Liverpool.  Their  evidence 
went  to  show  that  the  casks  were  very  old  and  not  sound  ; 
that  the  hoops  were  not  tight  on  them,  and  they  were 
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leaky  even  when  received.     It  also  went  to  negative  the        1862. 

occurrence  of  any  collision  or  accident  anywhere  along      ^^^'-^^ 

the  line,  and  to  show  that  due  care  had  been  used  in  the     and  Otben 

carriage.  Xhb  l^^ndon 

AND  North 
His  LoRDSHiPy  in  summing  up,  said  the  two  main  ques-     Western 

tions  which  he  should  leave  to  the  jury  were,  first,  did     Company. 

the  damage  occur  while  in  the  defendants'  possession  from 

any  inherent  defects  in  the  casks  themselves  ?  and,  second, 

if  there  were  defects  in   the  casks,  had  the   defendants 

knowledge,  or  reasonable  means  of  knowledge,  of  such 

defects ;    and  did  the  damage  arise  from  such  defects  ? 

To  prevent,  perhaps,  the  necessity  of  other  proceedings 

elsewhere,  he  should  ask*  their  opinion  on  a  third  point,  in 

the  event  of  their  opinion  on  the  other  two  being  adverse 

to  the  plaintiffs,  viz.  if  the  defendants  had  not  notice  of 

any  defects  in  the  casks  at  the  time  of  loading,  but  had 

such  notice  when  they  arrived  at  the  goods'  station,  were 

they  guilty  of  negligence,  in  fact,  in  forwarding  them  in 

their  then  state  ? 

The  jury  found  a  verdict  for  the  plaintiffs  for  the  amount 
claimed,  expressing  their  opinion  that  the  damage  did  not 
arise  from  any  inherent  defect  in  the  casks  when  delivered 
to  the  company's  servants;  and  further  expressing  their 
opinion  that  the  company  should  not  have  forwarded  the 
goods  from  their  London  station  in  the  condition  they  were 
found  to  be  in  when  there  (a). 

(a)  Vide  Higginbolham  v.    T*he      firmed  in  error  on  bill  of  excep- 
Loadon  and  North  Western  Raii"      tions,  T.  T.  1862. 
way  Company f  Vol.  II.,  p.  796, con* 
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NetocaslUj  coram  Mellor^  J. 

NorthumbeF' 

land  JARDINE  AND  OTHERS  V.  LEATHLEY. 

Spring  Anizet.    _ 

In  an  action  on  xHIS  was  an  action  brought  by  the  owners  of  the  ship 

a  marine  policy   ^-  .  t        ^    t>      t  i  •  /• 

for  a  construe-  Olenmanna  against  the  defendant,  an  underwriter,  for  a 
arising froma  ^°^'  Constructive  loss  of  the  ship,  upon  a  policy  of  insur- 
leak:— /TeW,     ance  dated  the  7th  of  July,  1868,  whereby  the  ship  was 

that  It  was  for     .  j  >  i  j  r 

the  jury  whe-  insured  ^^at  and  from  Bombay  to  any  port  of  discharge  in 

L^w  from"the  ^^^  United  Kingdom." 

s^wwtiT^  """  P'esis*  denying  the  loss  as  alleged. 

voyage,  either  James^  Q.C.,  Mellish,  Q.C.,  and  T.  Jones  for  the  plain- 

from  any  in-        --/r 
junr  arising         ■•*"**• 
before  the 

insurance,  or  Brett,  Q.C.,  and  Milward  for  the  defendant, 

wear  and  tear,  From  the  evidence  of  the  master  of  the  ship.  Captain 

arole  from  the  ^^gers,  it  seemed  that  the  ship  Glenmanna,.  Canadian 

perils  of  the  built,  of  993  tons  burden,  sailed  from  Bombay  in  Decem- 

seas  in  the  '  ^  j 

course  of  the  ber,  1858,  after  remaining  there  about  seven  months.  She 
and*whether*  '  ^^^  surveyed  at  Bombay,  and  pronounced  perfectly  sound 
the  ship  was      g^d  Seaworthy.    The  heat  of  the  weather,  however,  had 

abandoned  in  «'  ' 

the  exercise  of  contracted  her  timbers.     Soon  after  leaving  Bombay  she 

an  honest  and  ,  ,  ,  *  /.  i  • 

reasonable  dis-  encountered  heavy  weather.  After  a  heavy  sea  she  sprung 
cretion.  j^^^  mainmast,  and  when  nearing  the  Cape  of  Good  Hope 

she  made  a  good  deal  of  water.  Soon  afterwards  she 
sprung  a  serious  leak.  Every  effort  was  made  to  discover 
where  the  leak  was,  but  without  success,  and  a  part  of  the 
cargo  had  to  be  thrown  overboard.  Witness  then  made  for 
Trinidad,  in  order  to  have  the  leak  repaired ;  but  learning 
from  another  vessel  that  there  was  a  slip  at  St.  Thomas's, 
he  made  for  that  place,  and  arrived  there  on  the  31st  of 
March,  the  water  then  making  three  feet  an  hour.  Nu- 
merous surveys  were  made  of  the  ship,  the  last  being  on 
the  1 1th  of  May,  when  it  was  ascertained  that  the  expense 
of  repairing  the  ship  and  putting  her  into  a  seaworthy 
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condition  would  come  to  asore  tban  the  total  value  of  the 
ship,  and  they  recommended  accordingly  that  she  should 
be  sold  by  public  auction.  She  was  accordingly  sold,  and 
produced  2,950  dollars. 

Mr.  Josepfa  Cunard  said,  that  he  valued  the  ship  at 
3/.  10^.  a  ton,  which  would  make  her  total  value  3,4792. 

The  evidence  of  the  surveyors  who  surveyed  the  ship 
at  St  Thomas's,  and  likewise  that  of  the  British  consul 
there,  which  had  been  taken  on  commission,  was  read. 

The  case  for  the  defendant  was,  that  the  damage  which 
the  ship  had  suffered  did  not  arise  from  any  of  the  perils 
insured  against;  that  on  her  outward  voyage,  before  the 
policy  was  effected,  she  ran  upon  her  anchor  off  the  Downs, 
and  in  all  probability  by  so  doing  removed  some  of  the 
copper  sheathing  from  the  bottom  of  the  vessel ;  that  sub- 
sequently, at  Bombay,  the  worms  got  to  this  unprotected 
part  of  the  ship's  bottom ;  that,  consequently,  when  she 
left  Bombay,  she  was  in  an  unseaworthy  condition,  and  that 
the  leak,  which  was  the  cause  of  all  the  ship's  disasters, 
took  its  origin  from  that  cause,  and  not  from  any  perils  of 
the  sea.  It  was  also  contended^  that  no  proper  notice  of 
abandonment  had  been  given  to  the  underwriters. 
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His  Lordship,  in  summing  up,  left  three  questions  to 
the  jury: — 

1.  Was  the  leak,  in  their  opinion,  caused  by  the  ship 
being  unseaworthy  at  the  time  she  left  Bombay,  in  con- 
sequence of  what  occurred  to  her  before  the  policy  was 
effected,  or  from  ordinary  wear  and  tear ;  or  was  it  caused 
by  the  violence  of  the  winds  and  the  waves  after  she  left 
Bombay? 

2.  Did  the  captain,  in  abandoning  the  ship  at  St. 
Thomas's,  exercise  a  reasonable  discretion,  and  act  as  an 
independent  uninsured  owner  would  have  done  ? 
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3.  Was  there,  in  fact,  an  unequivocal  notice  of  abandon* 
ment  given  ? 

and  Othen         1*^^  ju^y  answered  all  the  questions  in  their  favour,  and 
LEAxiLET.     i-eturneda 

Verdict  for  the  plaintiflr(a). 

(fl)  See  Undtay  v.  Leathley,  Vol  II.,  p.  696. 


Coram  Willes,  J. 

Northumbtr-' 

land  THE  QUEEN  v.  WARDELL. 

Spring  Auix$9,  ^-^ 

Forging  and       xHE  prisoner  was   indicted  for  forging   and   uttering, 
indoreement  on  well  knowiug  the  Same  to  be  forged,  an  indorsement  to  a 
a  Wew"togi?it  ^^^V^^  for  *'•  10«-»  with  intent  to  defraud, 
credit  onhe*        KfiowUs  for  the  prosecution, 
toaupporta  Campbell  Foster  for  the  prisoner, 

forgery,  even  It  appeared  that  the  prisoner  had  been  an  attorney,  and 
SeiiL  wM  being,  from  the  failure  of  a  partnership,  in  want  of  money, 
valid.  he  had  gone  to  Chatburn,-near  Clitberoe,  near  which  place 

an  old  schoolfellow  of  his,  the  Rev.  Reginald  Remington,  ■ 
lived  as  curate  of  Downham.  Having  ascertained  from 
the  innkeeper  at  Chatburn  where  he  lived,  he  called  upon 
Mr.  Remington,  and,  after  a  long  conversation  about  old 
school  days,  asked  Mr.  Remington  if  he  would  indorse  a 
cheque  for  him,  drawn  by  his  father,  for  4/.  10^.,  and  asked 
him  if  he  knew  any  banker  in  the  neighbourhood.  Mr. 
Remington  refused  to  indorse  the  cheque,  but  said  he  would 
write  a  note  to  prove  his  identity,  as  he  was  a  stranger  in 
the  neighbourhood,  to  his  bankers,  the  Craven  Bank,  at 
Clitheroe,  which  would  have  the  same  effect.  He  ac- 
cordingly wrote  the  following  note,  and  gave  it  to  the 
prisoner : — 

"  Downham,  Clitheroe,  Nov.  27,  1861. 
"  Sir,— Mr,  George  Wardell,  the  bearer  of  this,  is  the 
son  of  the  Rev.  C.  C.  Wardell,  of  Winlaton  Rectory,  near 


Wardbll. 
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Newcastle-on-Tyne ;   being  a  stranger  in  these  parts,  he        1862. 
has  requested  me  to  speak  to  his  identity.  _      ' 

"  Yours,  &c.  ^   •. 

"  Reginald  Remington," 

This  was  addressed  to  **  Messrs.  Alcock  and  Son,  Cli- 
tberoe  Bank."  The  prisoner  took  this  note  and  a  cheque, 
indorsed  '^  Regd.  Remington,"  and  oF  which  the  following 
is  a  copy  : — 

"  Winlaton,  Nov.  25,  1861. 

"  Messrs.  Armeron,  Stable  and  Dees, — Please  pay  to 
Mr.  George  Wardell,  or  my  order,  four  pounds  ten  shil- 
lings. 

"  41.  lOs."  "  Charles  Wardell." 

to  the  innkeeper  at  Chatbum,  and  asked  him  to  cash  it, 
but  he  declined.  He  then  took  it  to  the  Craven  Bank, 
and  there  saw  the  clerk,  who  objected  that  the  indorse- 
ment was  not  very  like  Mr.  Remington's,  and  the  prisoner 
produced  Mr.  Remington's  note,  and  in  addition  said  that 
he  saw  Mr.  Remington  sign  his  name  at  the  back  of  the 
cheque.  The  clerk,  on  seeing  Mr.  Remington's  note,  cashed 
the  cheque.  The  indorsement  was  proved  by  Mr.  Reming- 
ton not  to  be  in  his  handwriting.  There  was  no  proof 
that  the  cheque  was  not  a  valid  one;  but  on  its  being 
presented  it  was  returned  dishonoured. 

At  the  close  of  the  case  for  the  prosecution, 

Campbell  Foster,  for  the  prisoner,  objected  that  there 
was  no  proof  of  any  intention  to  defraud.  The  cheque 
must  be  assumed  to  be  a  valid  cheque,  on  which  the  drawer 
was  liable,  and  the  indorsement  of  '*  Reginald  Remington" 
was  an  order  simply  to  pay  ''  Reginald  Remington"  or 
bearer,  and  the  prisoner  being  the  bearer,  it  was  paid  to  him. 

WiLLBS,  J.,  however,  held  that  the  indorsement,  if  not 
a  forgery,  would  have  rendered  Mr.  Remington  liable  on 
the  cheque,  the  same  as  an  indorsement  on  a  bill  of  ex- 
change, and  if  the  writing  of  Mr.  Remington's  name  was 

g2 
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1862.        intended  to  obtain  credit  with  the  bankers  it  was  a  forgery 
with  intent  to  defraud. 

Campbell  Foster  then  (to  the  jury)  contended  that  it 
must  be  assumed  that  the  cheque  was  a  good  cheque  in  the 
absence  of  any  proof  to  the  contrary,  and  that  the  pri- 
soner's object  in  calling  on  Mr.  Remington  was,  he  being 
a  stranger  in  the  neighbourhood,  to  obtain  means  to  esta- 
blish his  identity  as  the  person  named  in  the  cheque,  which 
Mr.  Remington's  letter  did  for  him,  and  with  which  the 
bank  would  have  cashed  the  cheque  without  the  indorse- 
ment That  Mr.  Remington's  name  had  been  written  on 
the  cheque  inadvertently,  without  any  intention  to  forge  his 
name  or  to  defraud.  It  was  an  unnecessary  act  to  write 
Mr.  Remington's  name  on  the  back  of  the  cheque,  and 
done  in  carelessness  or  ignorance. 

His  Lordship,  in  summing  up,  left  it  to  the  jury  whether 
the  prisoner  had  indorsed  Mr.  Remington's  name  with  the 
intention  of  inducing  the  bank  to  cash  the  cheque  for  him, 
and  directing  them  that  this  indorsement  was  the  same  in 
effect  as  if  a  person  holding  a  valid  bill  of  exchange  had 
indorsed  the  name  of ''  Baring"  without  authority  upon  it, 
in  order  the  more  readily  to  get  it  cashed,  directing  them 
that  if  they  thought  the  prisoner  had  done  this  with  this 
intention  it  was  their  duty  to  find  him  guilty ;  if  he  had  no 
such  intention,  to  acquit  him. 

The  jury  found  the  prisoner  guilty ;  sentence, 
penal  servitude  for  seven  years. 
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1862. 
Jwigei  Chambers^  coram  Cockbum,  C.  J. 

OXENHAM  V.  SMYTHE. 

IJEojter  Term, 
N  ibis  case  (a),  the  third  and  fourth  cojunts  00  a  re-  When  the 

presentation  of  authority  were  demurred  to,  because  not  fng  demurrm' 
alleging  that  the  representations  were  false  and  fraudulent,  *?  ^''^t.lT'''^' 
and,  pending  the  demurrers,  the  plaintiff  carried  the  case  caie  down  to 

down  to  trial,  coram  CoCKBURN,  C.  J.  (ft).  tains  a  general 

verdict,  sub- 

CocKBveNy  C.  J.,  doubted  whether  or  not  the  case  came  j«ct  to  leave  to 
within  ColUn  v.  Wright  {c\  and  directed  a  general  verdict  it  for  the  de. 
for  the  plaintiff,  with  kave  for  the  defendant  to  move  to  jj"  court 
enter  the  verdict  for  him  id).     Afterwards  the  Court  of  directa  the 

.  ^    '  verdict  to  be 

Exchequer  held  the  special  counts  bad,  for  not  alleging  entered  for  the 
distinctly  that  the  defendant  falsely  represented  tliat  he  the*a>unta  de- 
had  the  authority  of  Collins ;  and,  on  the  rule  to  enter  the  ^JJ^h^j^VJei 

verdict,  Hkewise  ordered  it  to  be  entered  for  the  defendant  l^d  for  want  of 

1    1        .     •■•  t        '  i_       '  certain  alle- 

on  those  counts,  on  the  ground  that  U  did  not  appear  that  gation,  it  ia  for 

he  had  made  ^ny  false  representation  of  authority,  or  that  Si^thf^uw^ 

various  of  the  allegations  in  the  counts  had   not  been  *®  ^^^f  **>« 

°  poiUa  m  ac- 

proved,  as  that  Collins  had   let,   that   Collins  had  dis-  cordance  with 

trained,  and  the  like.     But  the  Court  directed  the  verdict  of*the  Court' 

to  stand  upon  the  count  in  trespass^  as  defendant  had  not  entlr  Ae  vei^ 

professed  to  let  for  himself,  and  had  no  authority  from  diet. 

Collins  either  to  let  or  distrain.     Pending  the  argument, 

however,  the  plaintiff  got  the  associate  to  complete  the 

postea  and  enter  all  the  issues  for  htm. 

There  was  then   an   application  at  Chambers  before 

Martin,  B.,  to  alter  this,  which  he  did,  supposing  that  he 

was  doing  so  bg  consent  of  the  parties,  and  he  directed  the 

«bief  issues  on  the  special  counts  to  be  entered  for  the  db- 

(a)  Vide  Vd.  II.,  p.  220.  that  tbe  defendant  had  the  veidict on 

{b)  Vide  Vol.  II.»  {I.  222.  the  count  in  treapaas;  aad  the  ob- 

(r)  8  E.  &  B.  2.  aervatioDa  of  CocKaomK,  C.  J.,  oa 

(d)  It  ia  erroneoualyatAted  in  the  that  count  were  mitooooetved.  Vide 

Nil!  Prioa  Report,  Vol.  II.,  p.  222,  the  report.  Vol.  II.,  p.  222. 
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fendantf  but  afterwards  finding  that  it  had  not  been  by 
consent,  rescinded  his  own  order,  on  the  ground  that  he 
had  no  jurisdiction  to  make  it,  and  that  only  the  Judge 
who  tried  the  cause  could  deal  with  the  postea  (a).  The 
parties  now  came  before  the  Lord  Chief  Justice  to  have 
the  postea  altered  according  to  the  judgment  of  the  Court 
of  Exchequer. 

Wood  for  the  plaintiff. 

Oarth  for  the  defendant. 

On  the  part  of  the  plaintiff  it  was  insisted,  that  though 
the  counts  had  been  held  bad  for  not  alleging  that  the 
representation  was  false,  yet  in  substance,  as  they  stood, 


(a)  Where  the  Court  saw  that, 
unless  a  verdict  for  at  least  tome 
damages  were  entered,  there  must 
be  a  new  trial,  the  application  to 
enter  such  verdict  must  be  to  the 
Judge  who  tried  the  cause ;  Grout 
V.  Glatier,  1  D.,  N.  S.  58.  So 
again,  where,  indeed,  the  Court  has 
settled  the  principle  on  -which  the 
verdict  is  to  be  entered,  and  the 
question  of  number  or  amount 
arises,  which  can  only  be  settled  by 
the  evidence  on  the  Judge's  note; 
Frahney  v.  Wellt,  26  L.  J.,  Exch. 
228.  So  as  to  any  mistake  in  the 
poslea,  which  may  be  amended  by 
the  Judge  from  hfs  notes,  even 
after  error;  Bowert  v.  JViJon,  12 
Q.  B.  Rep.  546.  And  the  Judge's 
direction  as  to  amendment  cannot 
be  questioned  in  the  Court  above ; 
Daintry  v.  Brockiehurst,  3  Exch. 
691.  The  present,  however,  ap- 
peared the  converse  kind  of  case. 
'*  When  issues  in  law  and  fact  are 
raised,  the  costs  of  the  several  issues, 
both  in  law  and  fact,  will  follow 
the  finding  or  judgment;  and  if  the 


party  entitled  to  the  general  costs 
of  the  cause"  [i.  e.  in  this  case  the 
plftintiff]  "  obtain  a  verdict  on  any 
material  issue,  he  will  also  be  en- 
titled to  the  general  costa  of  the 
trial;  but  if  no  material  issue  in 
fact  be  found  for  the  party  other- 
wise entitled  to  the  general  costs  of 
the  cause"  [i.e.  here,  the  plaintiff  "j^ 
<*  the  costs  of  the  trial  shall  be  al- 
lowed to  the  opposite  party."  Here, 
however,  the  plaintiff  was  entitled 
to  a  judgment  to  recover  on  the 
whole  record,  and  so  this  rule  could 
not  apply  in  favour  of  the  defend- 
ant ;  but,  supposing  that  the  special 
counts  held  bad  had  been  the  only 
counts,  then  the  question  would 
have  arisen,  on  this  rule,  whether 
there  can  be  any  "  material "  issue 
(for  either  party)  on  a  bad  count, 
according  to  the  terms  of  the  rule, 
whether,  or  not,  the  general  prin- 
ciple of  law  that  a  pleading  bad  in 
law  must  be  proved  in  omnibutf  as 
to  which  quare;  for  a  declaration 
was  held  not  within  the  stat.  Hen.  8, 
as  to  pleadingt. 
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they  had  been  proved^  the  plaintiff  was  entitled  to  the        1862. 


OZBNHAM 


verdict  on  the  plea  oFnot  guilty  (a). 

On  the  part  of  the  defendant  it  was  contended,  that  the  v. 

effect  of  the  judgment  of  the  Court  was,  that  there  had 
been  no  representation  of  authority,  and  that  as  this  was 
impHed  in  the  counts  in  question  there  was  no  proof  of  the 
wrongful  act  alleged,  and  that  therefore  the  defendant 
was  entitled  to  the  verdict  on  the  general  issue,  as  well  as 
on  the  various  allegations  in  the  indictment. 

CocKBURN,  C.  J.,  said,  he  must  now  direct  the  poatea  to 
be  altered  in  accordance  with  the  judgment  of  the  Court 
of  Exchequer,  on  the  rule  to  enter  a  verdict  for  the  de- 
fendant on  the  special  counts;  but,  to  enable  the  plaintiff 
to  apply  to  the  Court,  to  vary  or  mould  its  judgment  on 
the  rule,  the  order  should  not  be  yet  drawn  up ;  otherwise. 

Order  as  prayed  (6). 

(a)  Which  put  in  issue  thewrong-  issue  of  law  or  of  fact  shall  follow 

fbl  act  alleged,  i.  e.  the  wrongful  the  finding  or  judgment  on  such 

representation.     See  Mummery  r,  issue"  [which  should  seem  to  mean, 

Paul,  1  C.  B.  316.  the  finding  on  the  issue  of  fact,  or 

(6)  In  Easter  Term,  1862,  Cham-  the  judgment  on  the  issue  of  law], 

beri  moved  the  Conrt  with  that  ob-  '*  and  be  adjudged  to  the  successful 

ject,  but  it  was  ultimately  agreed  party"  [i.  e.  the  party  successful  on 

that  the  matter  should  be  referred  such  issue  or  issues  respectively], 

to  MAaTiN,  B.,  or  Wilde,  B.,  to  *' whatever  may  be  the  result  of  the 

settle  the  pottea,  by  consent.    By  other  issues."   And  see  Rule  H.  T., 

the  C.  L.  P.  Act,  1852,  s.  81,  it  is  1853,  62. 
provided,  that  "  the  costs  of  any 


Judges'  Chambers,  Queen's  Bench,  coram  Melhr,  J. 
FERGUSSON  r.  COOMBE. 

Q  IMC,  180 1. 

Summons  on   the  part  of  the  defendant  to   inspect  inspection  of 
plaintiff's  books  of  account     The  action  was  for  repairs  ^fcJ'J* 


Dee.  1861. 


rac- 


to  a  ship.  count  allowed, 

■  *  the  question  * 

Plea:  general  i88ue.  ^^i^^^^lV 

Defendant  alleged  that  credit  was  given  to  the  owners,  etarhid  b^n 

debited. 
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1861.        and  not  to  defendant  as  captain ;  and  he  wished  to  inspect 
plaintiff's  books,  to  see  who  was  debited  (a). 

Morffon  Howard  for  the  defendant. 

Billing  for  plaintiff. — There  has  been  an  abandoned 
summons  for  interrogatories  in  the  same  matter,  and  it 
cannot  now  be  revived  in  this  form.  We  have  also  had 
notice  to  produce  the  books  on  the  trial,  and  the  case  will 
be  in  the  paper  for  trial  to-morrow. 

His  Lordship  said  the  application  was  late,  but  de- 
fendant was  entitled  to  inspection.  The  abandonment  of 
the  summons  for  interrogatories  did  not  deprive  defendant 
of  his  right  to  inspect,  but  was  evidence  only  of  laches. 
The  order  would  be  that  plaintiff  undertake  to  produce 
the  books  in  Court,  if  the  cause  be  tried  to-morrow ;  if  the 
cause  be  not  tried  to-morrow,  defendant  to  have  inspection 

of  the  books  in  the  afternoon. 

Order  accordingly. 

(a)  Vide  Scoti  v.  Walker,2  £.  L.  J.,  Ex.  259;  and  Ckaaitm  v. 
&  fi.  555  ;   Wright  v.  Morre^  24     AlUn,  Vol.  II.,  p.  549. 

Coram  Crompton,  J. 
BRADFORD,  app.,  MANINGHAM,  rksp. 

QMtfTf,  whether  XN  this  case  a  rule  nisi  having  been  obtained,  calling  on 
oflheC.  l!p.  *^®  respondents  to  show  cause  why  an  agreement  for  a 

Act,  1854,  ap-  reference  should  not  be  carried  out,  and  why  it  should  not 
plies  to  agree-  '  ■' 

ments  to  sub-    be  made  a  rule  of  Court, 

mit  disputes  to 

a  reference,  Campbell  Foster  appeared  to  show  cause  against  the 

and  to  enforce 

the  award  by      rule,  and 

Me  of  Court, 

and  whether  J.  JB,  Maule  in  support  of  it. 

that  section  is 

not  confined  to       It  appeared  that  two  families  of  paupers  having  become 

sniu  com-  chargeable  to  the  township  of  Maningham,  in  Yorkshire, 
menoed  in  the 

Superior  Courts  in  which  the  parties  thereto  afterwards  consented  to  a  reference : — Held^  at 
Judges'  Chambers,  by  Chompton,  J.,  after  consulting  Martin,  8.,  that  he  had  nopower  to 
malu  an  order  under  this  section  in  reference  to  an  agreement  to  refer  to  arbitration  not 
arising  out  of  an  action  or  soil 


Nw.  1861. 
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whose  BeUlemeot  vm  believed  to  be  in  the  adjoioing  town-  1661. 
ship  of  Bradford,  in  the  same  umonj  the  paupers,  on  the  ^^j^^^^^^^ 
com  plaint  of  the  overseers  of  Maningham,  were  respec-  AppeDanu, 
tively  ezamioed  before  Justices  of  the  Riding,  who  made  Respondents.' 
an  order  of  removal  of  the  paupers  to  Bradford ,  in  each 
case  adjudging  their  settlement  to  be  in  that  township. 
Against  this  order  of  removal  there  was  an  appeal,  notice 
of  which  was  duly  given,  and  the  appeal  would  have  come 
on  for  trial  in  the  ordinary  course  at  the  Christmas  Ses- 
sions of  1860  for  the  West  Riding.  Usually  Mr.  Hudson, 
solicitor,  acted  for  both  townships,  but  on  the  present 
occasion,  this  dispute  arising  between  them,  he  acted  as 
solicitor  for  the  respondents'  township  alone.  To  save 
the  expense  of  litigating  the  two  appeals,  it  was  agreed 
between  him  and  the  attorney  for  the  appellants,  at  the 
latter  end  of  December,  1860,  to  refer  the  settlement  of 
the  two  pauper  families  to  the  arbitration  of  Mr.  Barr,  of 
f^eds,  the  submission  providing  that  the  arbitrator  should 
make  his  award  on  or  before  the  1st  of  April  then  next, 
with  power,  by  consent  of  the  parties  to  the  agreement,  to 
further  extend  the  time  for  makiag  the  award,  such  con- 
sent to  be  indorsed  on  the  agreement,  and  signed  by  the 
IMirties.  No  award  was  made  before  the  1st  of  April,  and 
the  time  for  making  it  was  not  further  extended.  In  July 
Mr.  Hudson  died,  and  another  attorney,  Mr.  Darliogtonv 
having  been  appointed  to  the  respondents'  township,  he 
advised  that  the  agreement  for  a  reference  never  having 
been  acted  upon  had  become  futile,  and  gave  notice  to  the 
appellants  that  the  paupers  would  be  removed  to  their 
parish  in  obedience  to  the  order  of  removal.  The  affidavit 
on  which  the  order  nisi  was  obtained  set  forth,  that  Mr. 
Hudson,  in  his  lifetime,  had  agreed  to  further  extend  the 
time  for  the  award  beyond  the  Ist  of  April,  and  that  his 
illness  and  death  had  interfered  with  carrying  out  this 
arrangement.  The  order  was  obtained  under  the  17th 
section  of  the  Common  Law  Procedure  Act,  1854,  which 
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1861.        enacts,  that  "every  agreement  or  submission  to  arbitration 

Bradford     ^^  consent,  whether  by  deed  or  instrument  in  writing  not 

Appellant,    under  seal,  may  be  made  a  rule  of  any  one  of  the  Superior 

Respondents.    C/ourts  of  Law  or  Equity  at  Westmmster  on  the  application 

of  any  party  thereto,  unless  such  agreement  or  submission 

contain  words  purporting  that  the  parties  intend  that  it 

should  not  be  made  a  rule  of  Court'' 

Campbell  Foster  now  contended,  first,  that  in  such  a 
case  as  the  present  a  Judge  had  no  power  to  make  the 
order.  The  statute  contemplated  actions  or  suits  com- 
menced in  the  Superior  Courts,  and  the  prior  sections  all 
had  reference  to  suits  commenced  in  the  Superior  Courts 
and  to  arbitrations  after  the  issuing  of  a  writ.  The  old 
statute  of  Will.  III.  (a)  gave  no  such  power,  as  the  agree- 
ment contained  no  words  purporting  that  the  parties  in- 
tended that  it  should  be  made  a  rule  of  Court. 

J.  B.  Jdaule  contended  that  the  17th  section  gave  his 
Lordship  power  to  make  the  order. 

Crompton,  J.,  said  he  would  consult  Mr.  Baron  Martin, 
who  was  then  at  Chambers,  as  to  whether  a  case  like  the 
present  was  within  the  statute,  and  whether  he  had  power 
to  make  the  order.  The  words  of  the  17th  section  seemed 
large  enough.  On  his  return,  he  said  Mr.  Baron  Martin 
thought  such  a  case  as  the  present  had  not  been  contem- 
plated in  the  framing  of  the  statute.  He  himself  had  great 
doubt  whether  he  had  the  power  to  make  the  order,  and 
whether  the  statute  applied ;  and  on  the  whole  he  should 
make  no  order,  without  prejudice  to  any  other  step  the 
appellants  might  choose  to  make. 

The  order  was  therefore  discharged, 
(a)  9  &  10  Will.  3,  c.  15,  8.  1. 
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1861. 
TAYLOR  V.   SMITH.  Michaelma* 

OUMMONS  to  show  cause  why  the  declaration  should  WhereapUin- 
not  be  reformedy  by  stating  the  covenant  sued  on  cor-  contracraci. 
rectly(a).  cording  to  *& 

J  ^  '  construction  of 

Beresfard  for  the  plaintiff.  on  uSilTttu 

Asplind  for  the  defendant.  T^^'^xx  not 

The  declaration  stated  that  the  plaintiff  by  deed  cove-  ^™r^hia  '™ 
nanted  with  the  defendant,  inter  alia,  to  go  to  Bombay  in  JJJ^^fheC  L. 
the  course  of  the  year  1856,  to  establish  a  certain  agency  P.  Act,  1852, 
there,  and,  at  the  defendant's  request,  certain  other  agencies 
also,  and  to  continue  to  act  in  the  management  of  one  of 
such   agencies   for  a  certain  time  in  the  deed  specified. 
And  that  by  the  deed  the  defendant  covenanted  with  the 
plaintiff,  inter  alia,  to  pay  to  the  plaintiff,  during  such 
time  as  he  should  continue  to  act  in  the  management  of 
any  one  of  the  said  agencies  in  India,  certain  salaries  and 
remunerations  in  the  deed  specified. 

Averment:  that  he  did  go  to  Bombay  and  establish 
the  said  agency  there,  according  to  his  said  covenant,  and 
continue  to  act  in  the  management  of  the  said  agency  in 
India  from  the  time  of  his  arrival  in  Bombay,  for  the  time 
in  the  said  deed  specified. 

General  averment  of  conditions  precedent 

Breach:  that  the  defendant  had  not  paid  the  said 
salaries  or  remunerations. 

The  deed  upon  which  the  plaintiff  had  declared  was 
dated  in  1851,  and  had  a  covenant  to  go  to  Bombay  and 

{a)  Under  the  C.   L.  P.  Act,  strike  out  or  amend  such  pleading, 

1852,  s.  52,  "  if  any  pleading  he  and  the  Court  or  Judge  shall  make 

so  framed    as  to  prejudice,   em-  such  order    respecting   the   same 

barrass  or  delay  the  fair  trial  of  (and  also  as  to  the  costs)  as  such 

the  action,  the  opposite  party  may  Court  or  Judge  shall  think  fit. 
apply  to  the  Court  or  a  Judge  to 
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1661.  establish  an  agency,  and,  at  request  of  derendant,  within 
ten  years,  establish  such  agency  in  Calcutta  or  Madras. 

Covenant,  that  Taylor  will  continue  to  act  in  the 
tn^nageoient  of  one  of  the  said  agencies  for  ten  years  from 
the  date  of  iiis  arrival  in  Bombay. 

Covenant  by  the  defendant,  in  consideration  of  the 
covenants  by  the  plaintiff,  that  the  said  Smith  will  [during 
such  time  as  the  said  Taylor  shall  continue  in  Jiufta],  and 
shall,  in  conformity  with  the  provisions  of  the  deed,  be 
acting  in  the  management  of  any  of  the  aforesaid  agencies, 
pay  to  him  the  salaries  set  forth,  at  rates  varying  during 
the  ten  years. 

There  was  a  distinct  covenant  as  to  termination  of  the 
agreement  by  notice. 

The  plaintiff  arrived  in  India  on  the  27th  of  June,  1851. 

This  action  was  commenced  in  the  year  1861,  after  the 
expiration  of  the  ten  years,  and  after  he  had  ieft  India. 

[The  part  of  the  covenant  in  brackets  was,  it  will  be 
seen,  omitted  m  the  declaration,  and  there  was  no  aver- 
ment that  the  plaintiff  was  in  India.] 

Asphznd,  for  the  defendant,  contended  that  the  declara- 
tion did  not  set  out  the  covenant  fairly  or  truly,  according 
to  its  legal  effect,  nor  according  to  its  terms,  but  am- 
biguously, so  that  it  would  be  difficult  to  deal  with  it, 
whether  by  demurring  as  to  its  effect,  or  taking  issue  as  to 
its  being  the  true  statemeot  of  the  contract,  with  Deference 
to  the  obligation  to  pay  while  the  plaintiff  was  not  in 
India. 

JBeresfordf  for  the  plaintiff,  insisted  on  his  right  either 
to  set  out  the  contract  in  terms,  or  to  state  what  he  deemed 
to  be  its  legal  effect  (a) ;  and  that  if  the  defendant  dis- 
puted this  statement  of  it,  he  could  either  deny  it,  or  set 
out  the  terms  of  the  contract  himself  in  his  plea  (&). 

(a)  Robertton  v.  Showier ^  13  M.  tract  may  now  be  pleaded,  or  the 
&  W.  609.  whole  set  out  in  the  plea.    See  C. 

(b)  Simt  ▼.  Edmmd$,  23  L.  J.,  L.  P.  Act,  1854,  t.  56. 
C.  P.  229.    Conditions  in  a  con- 
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Cbomftok,  J.-*^A9  Ibe  piaintiff  inmts  upon  it  that  his        1861. 

coQStrnctkm  of  the  contract  is  the  true  on^  I  cannot 

compel  him  to  aher  hta  statement  of  it.     But  his  refusal  to 

alter  it  may  poseiUy  be  ilsed  at  the  trial  (if  hie  construe* 

tion  turns  out  to  be  wrong),  to  induce  the  Judge  to  refuse 

to  amende  on  the  ground  that  what  has  now  taken  place 

shows  thai  the  real  question  in  controversy  between  the 

parties  was  whether  the  construction  now  insisted  on  by 

the  plaintiff  was  correct  (a).    However,  I  cannot  interfere, 

therefore. 

No  order. 

(a)    Sid   pmrt^  tiie   mfortnet  C.  P.  241.    Th«  fint  cm*  •Imws 

wouM   rarely   b«   the    verj  eoi^  tbai  the  **  resl  qiiestioo"  in  contro* 

tnry.  See  WUkin  v.  Reed^  15  C.  A,  veny  raesni,  before  and  it,  and  in, 

145,  and  Wickent  v.  Sieel,  26  L.  J.,  the  rait 


Coram  Melhr,  J. 

COTTULA  V.  SOAMES.  1862. 

Summons  to  set  aside  a  plea  as  embarrassing.  j^  ^^  ^^^^  ^ 

Action  by  an  assignee  of  a  patent  for  the  infringement,  ^d  T?|^^'  * 
the  declaration  stating  several  assignments  of  shares  in  the  property  it 
patent,  which  ultimately  were  traced  to  and  averred  to  be  "heplaiDtiffb 
vested  in  the  plaintiff.  ^^' "."  ^^' 

^  barraning" 

Plea :  that  the  said  patent  is  not  vested  in  the  plaintiff,    under  c.  L.  P. 

'^  '^  Act,  1852,  ■. 

J.  JBrown  appeared  for  the  plaintiff,  upon  a  summons  52,  and  wiU  be 
calling  on  the  defendant  to  show  cause  why  the  plea  should 
not  be  struck  out^  under  sect.  62  of  the  Common  Law  Pro- 
cedure Act,  1852,  as  embarrassing,  and  because  it  would 
not  only  put  in  issue  all  the  assignments  stated  in  the 
declaration,  but  would  also  enable  the  defendant  to  show 
that  the  plaintiff  had  since  conveyed  away  his  interest  in 
the  patent  by  mortgage.  He  cited  The  SUhop  of  Meatk 
V.  The  Marquis  of  Winchester  (a),  and  Bailey  v.  Tennents{]ti\ 
where  a  similar  plea  was  set  aside. 

(a)  3  B.,  N.  C.  214.  aeaignee  of  reYenion  on  a  lease. 

(b)  Not  reported.     Action  by      Declaration,  stating  the  assignment 
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1862. 


Webster,  for  the  defendant,  showed  cause.  This  plea  has 
been  very  commonly  pleaded,  and  saves  the  necessity  for 
traversing  every  assignment  separately  (a),  and  it  shows 
that  the  patent  is  not  vested  in  the  plaintiff,  so  that  he  has 
no  right  of  action. 

Mellob,  J.  (after  consulting  Crompton,  J.). — The  plea 
is  bad,  as  embarrassing,  on  the  grounds  stated  by  the 
counsel  for  the  plaintiff,  and  therefore  it  must  be  struck 
out. 

Order  as  prayed. 


to  him  in  tlie  usual  way.  Plea: 
that  the  said  reversion  i$  not  vested 
in  the  plaintiff  as  alleged.  Sum- 
mons, before  Platt,  B.,  to  set  aside 
the  plea  as  embarrassing,  dismissed. 
Rule  to  set  it  aside  argued  before 
Pahke,  B,  Alder  SON)  B.,  and 
Platt,  B,  by  J.  Brown  for  the 
plaintiff,  and  Ogle  for  the  defendant. 
Judgment  delivered  by  Parke,  B. 
— ^The  plea  is  clearly  vicious,  it 
would  enable  the  defendant  to  set 
up  any  conveyance  of  the  reversion 
by  the  plaintiff,  without  giving  him 
any  notice  of  such  defence.  Rule 
absolute  to  set  the  plea  aside  with 


costs  (although  against  the  decision 
of  a  Judge  at  Chambers) ;  for,  per 
Parke,  B.,  This  summons  to  set 
aside  the  plea  is  instead  of  a  special 
demurrer,  under  the  old  system,  on 
which  the  plaintiff  would  have  had 
his  costs.  Ex  relatione  J.  Brown, 
(a)  Which,  however,  the  defend- 
ant could  not  be  allowed  to  traverse 
separately — at  least  all  of  them — 
without  showing  some  good  reason 
for  so  doing.  See  Gu/(y  v.  The 
Bishop  of  Exeter^  5  Bing.  42,  con- 
firmed in  Cooling V.  Great  Northern 
Railway  Company^  19  L.  J.,  Q.  B. 
529. 


An  allegation 
on  the  breach 
of  a  contract 
thi.t  the  de. 
fendant/rottJu- 
Untly  omitted 
to  deliver  true 
accounts,  and 
delivered  un- 
true accounts, 
ordered  to  be 
amended,  as 
embarrassing, 
by  omitting  the 
word  "freMdU" 
Uutlyr 


Coram  Willes,  J. 

GREAT  SHIP  COMPANY  v.  RUSSELL. 

SSUMMONS  on  the  part  of  the  defendant  to  amend  the 
declaration  as  embarrassing.  The  action  was  on  a  cove- 
nant in  a  contract  to  build  a  steam-ship  for  the  plaintiffs, 
the  covenant  being  to  render  from  time  to  time,  as  the 
work  went  on,  just  and  true  accounts  of  all  materials  em- 
ployed and  labour  bestowed  in  the  construction  of  the  ship 
(for  the  purpose  of  ascertaining  the  sums  of  money  to  be 
paid  from  time  to  time  by  the  plaintiffs  to  the  defendant). 
Breach,  that  the  defendant  fraudulently,  and  in  order  to 
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deceive  and  defraud  the  plaintifls,  and  to  get  them  to  pay 
money  which  was  not  due,  rendered  untrue  accounts. 

Watkin  Williams^  for  the  defendant^  in  support  of  the 
summons. — ^The  declaration  as  it  stands  may  possibly  be 
taken  to  import  an  allegation  that  the  accounts  were  not 
only  untrue,  but  wilfully  so.  The  defendant,  if  he  does  not 
go  down  to  tiial  with  evidence  to  meet  that,  may  be  in 
peril ;  and  yet,  if  he  does,  he  may  be  told  afterwards  that 
he  did  so  uselessly,  as  the  substance  of  the  cause  of  action 
is  the  rendering  untrue  accounts. 

Horace  Lloyd,  Q^ntra. 

WiLLES,  J. — I  think  the  declaration  is  embarrassing  for 
the  reasons  urged,  and  that  it  must  be  amended  by  striking 
out  the  word  fraudulently  (a). 

Order  accordingly. 

(fl)  Swin/en  v.  Lord  Chelmsford,  5  H.  &  N.  896. 


1862. 


Grivat  Ship 
Company 

V. 

Russell. 


Coram  Melhr,  J* 
HISCOCK  V.  HOLLINGS. 

OUMMONS  to  set  aside  writ  of  summons  as  irregular, 
the  defendant  (sued  ^sfeme  sole)  being  a  married  woman. 

The  writ,  dated  in  December,  was  specially  indorsed  for 
debt  on  simple  contract,  accruing  in  January,  1861. 

The  affidavit  of  defendant  in  support  of  the  application 
stated  that  she  was  married  in  1855,  and  that  her  husband 
was  in  India,  and  that  she  had  heard  from  him  in  Febru- 
ary, and  had  no  reason  to  doubt  that  he  was  alive  at  the 
time  the  writ  issued. 

There  was  no  affidavit  in  answer. 

The  time  for  appearance  had  not  elapsed. 

Finlason,  in  support  of  the  application,  pointed  out  that, 
as  the  cause  of  action  was  simple  contract  accruing  during 
coverture,  the  wife  could  not  even  he  joined,  and  the  action 


Hilary  Terwu 

A  writ  of  sum- 
mons sued  out 
•gainst  a  wo- 
man, sued  as 
ftme  sole,  spe- 
cially indorsed 
on  simple  con- 
tract, may  be 
set  aside  be- 
fore appear- 
ance, on  an 
affidavit  show- 
ing that  the  de- 
fendant was 
married  when 
the  cause  of 
action  accrued, 
and  that  she 
believed,  and 
had  no  reason 
to  doubt,  that 
her  husband 
was  alive 
(abroad)  when 
the  writ  issued. 
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1862.        would  not  survive  agamst  her;  so  that  even  if  the  husband 

^"^^^^^^      were  not  alive  when  the  writ,  issued,  it  was  enough  that  he 

iscocK      ^^g  shown  to  be  so  when  the  cause  of  action  accrued.  The 

HoLLiMos.    coverture  was  not  denied  or  disputed,  nor  was  it  denied 

that  the  husband  was  now  alive;  and  if  so,  the  proceedings 

were  erroneous  and  irregular.    The  only  effect  of  allowing 

the  proceedings  to  continue  would  be,  useless  expense. 

On  the  other  side  it  was  suggested  that  the  defendant 
should  be  put  to  plead  her  coverture;  but 

Mbllor,  J. — ^To  what  purpose,  as  it  is  not  denied  ?     It 

can  only  lead  to  useless  expense.   The  ^rit  cannot  be  even 

amended,  for  the  wife  cannot  be  joined.  While  the  husband 

is  alive,  however,  you  can  never  sue  the  wife  alone.     The 

order  must  be  made ;  but  as  it  does  not  appear  that  the 

plaintiff  knew  of  the  coverture  when  he  sued. 

Order  made  without  costs  (a). 

(a)  See  the  next  case ;  and  see  eases  the  Court  would  not  inter- 
also  Dobton  ▼.  Easlon,  Vol.  11.,  p.  fere,  unless  the  proceedings  were 
371,  where,  however,  the  woman  irregular»  without  an  affidavit  deny- 
was    in  execution ;    and    in  wch  ing  separate  property. 


Coram  Byles,  J. 

_     ^  WILSON  V.  ROLLINGS  (a). 

jaiUiry  Terwh  ^.^ 

A  writ  of  sum.  feUMMONS  to  Set  aside  writ  of  summons  and  all  pro- 

mons  against  a 

married  wo-  ccediugs  thcreon  as  irregular,  the  defendant  being  a  married 

man,  sued  as 

feme  tole,  wiU  WOmau. 

1^^'^^^^^^^  The  affidavit  on  which  the  application  was  made  stated 

has  represented  that  the  writ  of  summons,  which  issued  in  December,  was 

widow ;  nor,  specially  indorsed  to  recover  74Z.  for  furniture  supplied  in 

^th\Bhe2ifed,  August  last.    That  the  defendant,  in  1866,  was  married  to 

yet,  if  the  affi-  ^  husband,  uow  in  India,  from  whom  she  heard  in  Febru- 
davits  are  con- 

tradictory,  and  ary,  of  whom  she  heard  in  November,  and  whom  she  be- 

l^en^gned'!'  lieved  and  had  no  reason  to  doubt  was  alive  when  the  writ 

will  it  be  set  issued 

aside  with  wBuea. 

***  *'  (fl)  Vide  the  previous  case. 
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The  summons  was  taken  out  before  appearance,  but  was 
returnable  the  day  after  the  time  for  appearance  expired, 
and  judgment  had  been  signed. 

jFinkuoUf  in  support  of  the  summons,  having  stated  these 
facts,  and  cited  the  foregoing  case, 

Byles,  J.,  called  on  the  other  side  to  show  cause. 

On  the  part  of  the  plaintiff  an  affidavit  was  put  in,  stating 
that  the  defendant  had  represented  herself  as  a  widow. 
Thereupon  « 

Btlbs,  J.,  said  he  would  not  make  the  order  on  the 
affidavits  as  they  stood,  but  referreH  the  parties  to  the 
Court,  and  for  that  purpose  indorsed  the  summons. 

No  order,  without  prejudice  to  an  application 
to  the  Court  (a). 


1862. 


(a)  FinloMOH  accordingly  moved 
in  C.  P.,  in  the  same  (Hilary) 
Term,  on  an  affidavit  denying  the 
misrepresentation  as  to  widowhood, 
but  admitting  certain  representa- 
tions as  to  separate  property.  He 
dted  Staler  v.  MUU,  7  Bing.  606. 
The  Court  made  a  rule  absolute  to 
slay  all  proceedings  without  costs, 
as  the  affidavits  were  contradictory, 
and  judgment  had  been  signed  in 
due  time.  See,  as  to  this,  Moses  v, 
Richardson,  8  B.  &  C.  421,  where, 


however,  there  had  been  a  torit  of 
inquiry  executed,  which  involved 
serious  expense,  whereas,  under  the 
present  system,  judgment  on  a  writ 
specially  indorsed  involves  a  trivial 
expense;  added  to  which  error 
cannot  be  brought.  See  C.  L.  P. 
Act,  1852,  s.  27.  See  the  case  re* 
ported,  Wihon  v.  Boilings,  5  L.  T., 
N.  S.  643.  WiLDB,  B.,  made  a 
similar  order  in  Exch.,  in  another 
case  against  the  same  defendant. 


Court  of  Exchequer f  Westminster^  coram  BramweU,  B. 

LAING  V.  SMITH. 

vyOUNT,  inter  alia,  for  money  had  and  received. 
Plea :  never  indebted. 

Cole  for  the  plaintiff. 

Keane  for  the  defendant. 

be  put  into 
writing,  and  the  other  writes  them  out  in  the  form  of  a  proposaly  whicli  is  orally  accepted  ; 
this,  though  necessary  to  be  put  in  as  matter  of  evidence,  does  not  require  a  stamp  as  an 
agreement. 

VOL.  III.  H  P.P. 


Middlesex 
Sittings, 

Hilary  Term, 

If,  after  two 
parties  have 
orally  agreed 
to  certain 
terms,  one  of 
them  desires 
that  they  shall 
be  1 
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1862.  The  action  was  to  recover  a  sum  of  7Z.  10*.,  paid  by  the 

plaintiff  to  the  defendant  as  a  deposit  on  the  letting  of  a 
house. 

It  appeared  that  the  defendant  had  let  the  house  to  the 
plaintiff  at  30/.  a  year,  the  plaintiff  paying  7i.  lOs.  as  a 
deposit,  which  she  was  to  be  allowed  for  when  she  left. 
After  this  had  been  orally  agreed  to  between  them,  it  ap- 
peared in  the  course  of  the  plaintiff^s  case  that  the  de- 
fendant requested  the  plaintiff  to  write  a  letter  to  him  ex- 
pressing her  assent  to  the  terms  so  agreed  upon,  and  that 
the  plaintiff  had  done  so.    Thereupon 

Keane  objected,  that  this  letter  must  be  put  in  as  con- 
taining the  terms  of  the  contract. 

Cole  accordingly  offered  to  put  it  in ;  but  on  its  being 
tendered, 

The  officer  objected  that  it  was  not  stamped ;  upon 
which, 

Bramwell,  B.,  asked  the  plaintiff  whether  there  were 
any  further  writing  between  the  parties  ? 

The  plaintiff  stated  that  there  was  noty  but  that  the  next 
time  she  saw  the  defendant  he  told  her  that  he  agreed  to 
the  terms  of  the  letter,  and  that  thereupon  she  paid  him 
the  deposit,  and  went  into  possession. 

Cole. — No  stamp  is  required.  The  paper ^  per  se,  was  a 
mere  proposal. 

Bramwbll,  B.,  thought  that  the  document  did  not  re- 
quire a  stamp,  but  said,  he  would  consult  some  of  his 
Brethren  sitting  in  banco ;  and  on  his  return  said  he  had 
done  so,  and  that  they  agreed  with  him  that  the  document 
might  be  read  without  a  stamp,  as  it  was  a  mere  proposal. 

The   document  was   accordingly  put  in  and  read  (a). 

Ultimately  the  case  ended  in  a 

Verdict  for  the  defendant. 

(a)  The  ruling  of  the  learned  veral  decisions  of  the  Court,  that  a 
Judge  was  in  accordance  with  se-      written  proposal,  accepted  by  parol. 
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requires  no  stamp ;  Moore  v.  Gar- 
tcood,  4  Exch.  681.  See  this  prin- 
ciple confirmed  in  Hudspeth  v.  Yar- 
nold,  19  L.  J.,  C.  P.  321,  and  not 
at  all  disputed  in  Hegarly  ▼.  MUne, 
14  C.  B.  62,  which,  however,  was 
the  case  of  an  oral  proposal,  ac- 
cepted in  a  writing  reciting  the 
terms,  and  written  by  one  party 
and  signed  by  the  other.  The 
ruling  was  likewise  in  accordance 
with  that  of  Cress  well,  J.,  in 
MoU  V.  Tumage,  Vol.  II.,  p.  6 
(where  the  document  was  only 
written  by  one  party),  and  of  Hill, 
J.,  in  Mills  V.  The  British  Provi- 
dent Society,  Ibid.  p.  608.  The 
ruling  of  the  same  learned  Judge, 
in  Cokerv.  Young,  Vol.  II.,  p.  101, 
was  not  only  not  at  all  at  variance 


with,  but  quite  in  accordance  with, 
the  above  decision;  for  there  the 
tender,  signed  by  the  plaintiff,  re- 
ferred to  the  specification,  written 
and  signed  by  or  on  belialf  of  the 
defendant  (i.  e.  by  his  architect,  his 
agent  in  that  behalf),  so  as  to  con- 
stitute an  agreement  in  writing, 
containing  all  the  terms  of  the  con- 
tract. In  the  same  Term,  in  a 
case  of  Bromley  v.  Johnson,  10  W. 
R.  303,  the  Court  of  Exchequer 
held,  that  if  one  ask  the  other  to 
put  the  contract  in  writing,  and  he 
does  so,  though  in  the  form  of  a 
note  only,  signed  by  himself,  this 
must  be  put  in  as  containing  the 
contract.  But  the  question  of 
stamp  did  not  arise  there. 


1862. 


La  I  NO 

e. 
Smith. 


Judges'  Chambers,  coram  Bramwell,  B. 

CARRICK  AND  ANOTHER  V.  HOLDERNESS. 

Summons  for  leave  to  add  a  plea. 

This  action  was  by  assignees  of  a  bankrupt  for  not  ac- 
cepting a  bill  of  exchange  for  goods  shipped,  with  a  count 
for  goods  sold. 

Pteas:  to  the  first  count,  denying  the  contract,  the 
shipment,  and  the  readiness  and  willingness  to  deliver; 
and  to  the 

Second  count,  never  indebted.  Issue  joined.  Venue, 
London. 

The  summons  was  for  leave  to  withdraw  the  pleas  and 
re^plead  them,  with  another  plea  to  the  further  maintenance 
of  the  action  (a). 

The  plea  proposed  to  be  added  was  of  an  agreement 

(a)  Instead  of  pleading  puis  </(ar-  former  pleas.  See  C.  L.  P.  Act, 
rein  continuance,  or  abandoning  the      1852,  s.  69. 

h2 


Hilarp  Tmrwu 

Leave  given, 
after  issue 
joined,  to  add  a. 
plea  of  a  de- 
fence arising 
since  the  last 
pleadinpf,  with* 
out  giving  up 
defences  al- 
ready  pleaded. 
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1862.        (after  action  brought  and  since  the  last  pleading)  to  take 

^^^^"^^^      a  certain  sum  in  satisfaction  of  the  action,  giving  up  claim 

and  Another    to    dividends,   and    paying    costs.    This    agreement   was 

HoLDERNEss.  pl^adcd  to  havc  been  accepted  in  satisfaction,  the  money 

not  having  been  paid. 

The  object  of  the  application  vvas  to  be  allowed  to  plead 
this  defence  untAout  giving  up  the  other  pleas ;  and 

Bramwell,  6.,  deemed  it  reasonable,  and  accordingly 
order  made. 

Baylis  for  the  defendant. 

Hutton  for  the  plaintiff. 


Coram  Keating^  J,^  and  Williams,  J. 

mu.y  rem..  EDWARDS  v.  BOND. 

In  an  action  SUMMONS  on  the  part  of  the  plaintiff  for  an  order  for 

persons,  each  production  of  documents  by  defendant. 

eL^&tfthe  ^^  ^"^^  ^^^^  February,  1862,  the  declaration  was  de- 

possession  of  Hvered,  containinsr  a  count  in  trespass  and  also  a  count  on 

the  premises  in  /.  i  #»  .       i. 

dispute,  under  an  agreement  for  settlement  of  certam  disputes,  to  give  up 
tenant :^'^/</  ^^  ^^  plaintiff  possession  of  a  certain  house  belonging  to 
that  the  plain-   ^  farm,  of  which  he  had  recovered  possession  from  one 

tiff  was  not  en-  ^  *  ^ 

titled  to  the  Smith,  the  tenant  having  purchased  the  crops  from  him. 
the  documents       After  declaration  and  before  plea,  the  plaintiff  took  out 

^dd^^vT  ^  summons  before  Keating,  J.,  calling  on  the  defendant 

agreement  with  for  a  discovery  of  documents.     And  on  an  affidavit  on  the 

the  late  tenant  . 

part  of  the  plaintiff,  that  the  defendant  had  admitted  that 
he  had  in  his  possession  certain  agreements  in  writing  which 
he  then  alleged  to  have  been  made  between  him  and 
Smith,  ^rior  to  that  under  which  the  plaintiff  claimed, 
and  under  which  the  defendant  claimed  to  be  entitled  to  the 
house  and  lands.  Keating,  J.,  made  the  order.  On 
which  the  defendant  filed  an  affidavit  in  answer,  admitting 
that  he  had  in  his  possession  :— (1)  an  agreement  between 


Edwards 

V. 

Bond. 
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himself  and  Smith  ;  (2)  a  second  agreement  between  him-  1862. 
self  and  Smith ;  (3)  a  memorandum  dated  the  28th  De- 
cember, 1861  ;  (4)  receipts  for  rent:  and  he  objected  to 
production,  on  the  ground  that  he  occupied  the  land  and 
premises  in  dispute,  and  also  a  mill,  as  tenant  to  Smith 
(who  had  since  sold  all  his  growing  crops  and  tillage  to  the 
pldintifT).  That  since  the  plaintiff  had  taken  possess^ion  of 
the  farm  he  had  tried  to  dispossess  the  defendant  of  the 
house  and  lands  he  occupied  as  tenant,  and  that  the  de- 
ponent believed  that  the  object  of  the  summons  was  to 
discover  the  documents  under  which  they  had  been  let  to 
him. 

Upon  this,  the  present  summons,  on  the  part  of  the 
plaintiff  for  the  production  of  the  documents  by  the  de- 
fendant, tvas  taken  out  and  heard  before  Williams,  J. 

Williams,  J.,  considered  that  there  were  good  grounds 
shown  for  not  producing  the  documents. 

No  order(<i). 

(a)  The  defendant  then  pleaded  fendant  to  produce  the  documents, 
to  issue,  and  the  cause  now  came  Vide  report  of  the  case,  Vol.  II.,  p. 
on  for  trial,  with  notice  to  the  de-      817. 


Coram  Williams,  J. 
LASCARIDI  AND  OTHERS  V.  GURNEY  and  others  (a). 

Summons  to  plead  several  matters.  On  a  summons 

The  action  was  on  a  covenant  in  a  deed  of  assignment,  ma^Jew,^^*'** 

wherein  the  plaintiffs  assigned  over  to  the  defendants  cer-  Judge  can  con- 

^  ®  ^  .  .  r      r  •   L  ''*^*'*  whether  a 

tain  debts  coming  in  to  them,  in  consideration  of  which  plea  is  fraudu- 

the  defendanU  covenanted  to  find  and  supply  125,000/.,  of^aVelease  by 

to  discharge  the  plaintiffs'  liabilities  to  certain  firms.  Z'shown^^l 

Breach,  that  the  defendants  did  not  find  and  supply  and  will  be  so 

,  t   -     -mft'   I'f'  r    V        if  he  has  no 

funds  to  discharge  the  plaintiffs  liabilities  to  one  of  these  real  interest, 
firms,  Manuel  ic  Co. 

(a)  Ex  relatione  Watkin  Williams. 
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1862. 

Lascabidi 

and  Others 

«. 

Gurnet 

and  Others. 


Plea  :  inter  alia,  a  release  by  one  of  the  plaintiffs,  also 
one  of  the  firm  of  Manuel  ic  Co. 

The  deed  was  long  and  complicated,  and  on  a  review  of 
the  whole  matter  as  disclosed  therein^  and  by  the  state- 
ments on  either  side, 

Williams,  J.,  refused  to  allow  this  plea  without  aa 
affidavit  (a),  showing  good  ground  for  it,  as  a  fair  and  just 
plea. 

Thereupon,  on  the  part  of  the  defendants,  an  affidavit  of 
the  releasor  was  produced,  stating  that  the  defendants  had 
been  guilty  of  no  breach  of  the  covenant,  and  that  he  was 
interested  to  an  equal  extent  with  the  other  plaintiffs  : 
that  he  was  satisfied  that  the  defendants  had  fairly  per- 
formed their  part ;  that  he  deemed  the  action  unfair,  and 
that  he  desired  to  stop  it. — [It  was  not  alleged  that  he 
alone  had  the  beneficial  interest  in  the  covenant.] 

On  this  affidavit  (&), 


(a)  The  defendant  may,  by  leave 
of  the  Court  or  a  Judge,  plead  as 
many  several  matters  as  he  [i.  e. 
the  defendant]  shall  think  neces- 
sary for  his  defence,  upon  an  affida- 
vit of  the  party  or  his  attorney — if 
required  by  the  Judge — to  the  effect 
that  he  is  advised  and  believes  that 
he  has  just  ground  to  traverte  the 
matters  proposed  to  be  traversed, 
and  that  the  several  matters  sought 
to  be  pleaded  by  way  of  confes- 
sion and  avoidance  are  true  in 
substance  and  fact  (C.  L.  P.  Act, 
1852,  s.  81).  The  affidavit  as  to 
traverses  (/oM  not  conclude  the  Judge 
(Piatt  v.  Elce,  22  L.  J.,  Exch. 
192);  and  the  affidavit  will  be  re- 
quired whenever  the  plea  raises 
some  new  or  doubtful  point  not 
going  to  the  merits;  Curtit  v. 
Anchor  Assurance  Company,  27  L. 
J.,  Exch.  14.  But  quitre  whether, 
if  a  plea  is  legally  good  and  raises 


a  different  defence,  the  Judge  can 
require  more  than  an  affidavit  of 
truth ? 

(b)  In  Emery  v.  Mucklow,  10 
Bing.  23,  it  was  held,  that  the  pro- 
per  course  for  a  dissenting  party 
was  to  release  the  defendant,  and 
that  then  the  question  of  his  right 
to  do  so  is  raised  on  a  suggestion 
that  the  release  is  fraudulent.  So 
that  it  should  seem  the  present  de- 
cision is  to  be  upheld  on  the  general 
principle  that  the  Courts  have  power 
to  prevent  abuse  of  its  procedure ; 
Cocker  v.  Tempest,  7  M.  &  W.  502. 
Even  before  the  C.  L.  P.  Act,  1854, 
allowing  equitable  pleadings,  the 
Court  would  not  set  aside  such  a 
plea  unless  shown  to  he  fraudulent 
(Philipsv.Clagett^n  M.& W.84); 
and  now  there  may  be  an  equitable 
replication.  Moreover,  the  release 
is  not  fraudulent,  if  the  releasor  has 
any  interest. 
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Dodson  maintained  bis  right  to  plead  the  plea. 

Watkin  WilKams  contended,  that  it  oaght  not  to  be  al- 
lowed, and  cited  Gladstone  v.  Pearson  (a),  where  he  said, 
WiLLBS,  J.,  at  Chambers,  had  refused  to  allow  any  other 
plea  to  be  pleaded  along  with  such  a  plea,  or  to  allow  de- 
fendant to  plead  and  demur. 

Williams,  J. — ^The  plea  would,  no  doubt,  be  just(&),  if 
it  were  shown  that  the  action  was  brought  for  the  sole 
benefit  of  the  releasor.  But  in  this  case,  I  think,  he  can- 
not justly  deal  with  the  interests  of  the  co-plaintiffs  (c).  I 
will  not,  therefore,  allow  the  plea  to  be  pleaded  with 
others. 

Plea  disallowed. 


(o)  That  case  (not  reported) 
would  be  no  authority  for  the  pre- 
sent, unless  it  appeared  that  the 
release  there  was  not  fraudulent,  or 
that  here  it  was.  Now,  in  the  case 
cited  supra.  Philips  v.  Clagett,  it 
was  held,  that  the  release  was  not 
fraudulent  if  the  plaintiff  releasing 
had  an  interest.  Here  it  must  not, 
perhaps,  be  taken  to  have  been  con- 
sidered that  it  was  so,  unless  the  other 
plaintifls  had  not.     No  authority 


was  cited  for  such  a  proposition ; 
and  the  learned  Judge  seems  to 
have  supposed  that  the  releasor  had 
no  real  interest  Hence  this  case 
will  only  be  an  authority  to  this 
extent,  that  fraud  may  be  shown 
on  the  application  to  allow  the  plea. 

(6)  That  is  not  fraudulent. 

(c)  That  is  (or  it  must  be  taken 
according  to  Philips  v.  Clagett, 
supra),  because  he  had  no  real  in- 
terest. 


1862. 

LASCikRIDI 

and  Others 

V. 
GURNEY 

and  Others. 


Central  Criminal  Court—Judgeif  Chambers,  coram 
Keating f  J. 

REGINA  V.  COLUCCI. 

SUMMONS,  on   behalf  of  the  prisoner,   for  leave  to  On  an  indict- 

,  .       ,  •  r  Ai_  A-  ment  in  the 

inspect  letters  m  the  possession  ot  the  prosecution.  Central  Cri- 

Indictment  for  obtaining  money  by  false  pretences.  foj^obt^rnlng 

money  by  a 
fake  pretence,  that  a  parcel  contained  certain  letters  of  the  prosecutrix  to  the  prisoner,  which 
he  had  promised,  for  a  valuable  consideration,  to  give  up,  and  which  had  been  seized  under  a 
search  warrant,  a  Judge  on  the  rgta  for  the  session — after  the  session  had  opened— made  an 
order  in  favour  of  the  prisoner  for  an  inspection  of  the  letters. 
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1861. 


The  pretence  charged  was,  that  a  certain  parcel  delivered 
by  the  prisoner  to  the  prosecutrix  contained  all  lettei*s  written 
by  him  to  her  (and  which,  in  pursuance  of  an  agreement 
between  them,  were  to  be  delivered  up),  whereas  in  truth 
the  parcel  only  contained  one  of  them.  The  letters  had 
been  seized  under  a  search  warrant,  and  were  now,  to  the 
number  of  above  sixty,  in  the  possession  of  the  prosecutrix. 

The  present  application,  on  behalf  of  the  prisoner,  was 
for  an  order  for  leave  to  inspect  and  take  copies  of  them, 
for  the  purposes  of  the  defence. 

Keating,  J.,  thought  that  he  had  no  jurisdiction  to 
make  the  order,  because  the  indictment  was  in  the  Central 
Criminal  Court ;  and  although  he  was  on  the  rota  for  the 
next  Session,  the  Court  was  an  intermittent  Court,  and  the 
Session  had  not  yet  opened,  so  that  the  Court  was  not 
now  sitting.  If,  however,  the  application  were  renewed 
after  the  Session  had  opened,  it  might  be  acceded  to. 

Accordingly,  after  the  Session  had  opened,  the  applica- 
tion was  renewed,  and  an  order  made,  as  prayed,  for  an 
inspection  of  the  lettere,  but  not  for  copies. 

Keane  for  the  defendant. 

Giffard  for  the  prosecution. 


Coram  Martin,  B.,  and  Keating,  «7. 
REGINA  V.  COLUCCI. 


Jb  ALSE  pretences. 

The  first  count  stated,  by  way  of  inducement,  that  one 
F.  J.  (the  prosecutrix)  had  written  and  sent  to  the  defend- 
ant divers  letters,  and  that  afterwards  it  was  agreed  by 
and  between  them,  that,  in  consideration  of  2,000/.  to  be 
paid  by  her  to  the  defendant,  he  should  deliver  to  her  the 


On  an  indict- 
ment for  ob- 
taining money 
by  a  false  pre- 
tence, that  a 
parcel  con- 
tained all  let- 
ters written  by 
the  prosecutrix 
to  the  prisoner, 
and  which  he 

had  promised,  in  consideration  of  the  money,  to  give  up  to  her : — Held,  that  the  counsel  for 
the  prosecution  were  not  bound  to  have  the  letters  read,  although  the  counsel  for  the  prisoner 
might  cross-examine  as  to  the  contents  of  any  of  them,  and  have  any  read  for  that  purpose. 


CENTRAL  CRIMINAL  COURT.  J05 

said  letters^  each  and  every  of  them.    The  indictment  then         1861. 
charged  that  he  knowingly  did  falsely  pretend  to  her  that 
a  certain  parcel,  which  he  then  produced  and  delivered  to 
her,  contained  the  said    letters,  and  each  and  every  of 
them. 

Averment :  that  the  said  parcel  did  not  contain  the  said 
letters,  but  only  one  of  them,  as  he  then  well  knew.  By 
means  of  which  false  pretences  he  then  fraudulently  ob- 
tained from  her  the  sum  of  1,900/. 

Second  count,  charging  the  pretence  to  have  been  that 
the  parcel  contained  all  letters  written  and  sent  by  prose- 
cutrix to  defendant 

Third  count,  charging  that  the  defendant  fraudulently 
produced  to  the  prosecutrix  certain  papers  and  one  letter 
written  by  her  to  him,  and  then  fraudulently  pretended 
that  he  had  produced  all  letters  written  by  him  to  her,  &c. 

Chambers  for  the  prosecution. 
Keane  and  Giffard  for  the  defendant. 
The  letters  had  beenlaken  under  a  warrant,  and  in  the 
course  of  the  case  for  the  prosecution, 

Keane,  for  the  defendant,  desired  that  they  be  then  put 
in  and  read,  as  it  was  very  necessary  that  the  jury  should 
be  able  to  judge  from  their  tenor  whether  it  was  probable 
that  the  prosecutrix  should  have  promised  or  paid  her 
money  in  consideration  of  their  being  given  up  (a),  but 

Martin,  B.,  said  the  Court  did  not  consider  it  necessary 
that  the  letters  should  then  be  put  in  and  read  on  behalf 
of  the  prosecution,  and  that  it  would  be  enough  that  they 
were  put  in,  and  that  any  of  them  which  might  be  deemed 
material  for  the  purposes  of  the  defence  might  be  read  and 
made  use  of  by  the  counsel  for  the  prisoner,  for  the  pur- 
pose of  cross-examining  or  contradicting  the  prosecutrix. 

(a)  Vide  previous  report  of  the  same  case  at  Chambers  as  to  inspection 
of  the  letters. 
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On  cross-examinatioDy  it  appeared  that  the  prosecutrix 
had  destroyed  some  of  the  letters. 

At  the  close  of  the  case  for  the  prosecution, 

Keane^  for  the  defence,  objected  that  the  indictment^ 
which  alleged  the  pretence  to  be  that  the  parcel  contained 
all  the  letters  written^  was  not  supported ;  but 

The  Court  held  the  allegation  distributive,  and  overruled 
the  objection,  and  ultimately, 

Verdict,  guilty. 

Coram  Willes,  J, 
1862.  THE  QUEEN  v.  STEVENSON. 

Easter  Settions*  f 

A  meat  sales.  XNDICTMENT,  for  that  at  a  public  market  for  the  pur- 
dicted^andconl  P®^®  ^^  buying  and  selling  flesh  meat  for  human  food,  the 
▼icted  at  com-  defendant  unlawfully,  wilfully  and  dectitfully  did  cause  to 
knowingly  be  publicly  exposcd  for  sale  a  quantity  of  flesh  meat  as 
posing^eaffor  ^^d  for  sound  and  wholesome  flesh  meat  fit  for  human 
mlrketM^fif ""  ^^od,  whereas  in  truth  and  in  fact,  at  he  well  knew  {a), 

for  human  it  was  not  SO. 

food,  whichp  m  ii/.i  *.        ,>. 

fact,  was  Ro<  A   second   count  charged  that   the  defendant  himself 

knowingly  exposed  the  meat  for  sale,  with  the  same  aver- 
ments of  scienter.  The  second  count  charged  the  sending 
the  meat  to  the  market,  with  the  intent  that  it  should  be 
sold  for  human  food,  with  similar  averments. 

Two  other  counts  charged  the  attempt  to  cause  it  to  be 
exposed,  or  to  expose  it  for  sale. 

(a)  Victuallers,    brewers      and  if  they  even  do  not,  and  are  liable 

other  common  dealers  in  victuals,  civilly  to  the  vendee  without  any 

who,  in  the  course  of  their  trade,  fraud  on  their  part  or  warranty  of 

sell  provisions  unfit  for  the  food  of  the  soundness  of  the  thing  sold : 

man,    are    criminally    responsible  but  a  private  person  not  following 

under  the  stat.  51  Hen.  3,  <*  Pillor'  any  of  these  trades,  who  sells  an 

et  Tumbrel'  &c.,"  and  the  stat.  of  unwholesome  article  for  food  (not 

£dw.  1,  '*  De  Pistoribus  et  Bras-  knowing  it  to  be  such),  is  not  liable 

siatoribus    et    aliis   Vitellariis,"  if  under  such  circumstances ;  Burnby 

they  do  so  ktiowingli^f  trnd  probablj/  v.  Bollitt,  11  Jur.,  Exch.  827. 
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All  the  counts  charged  the  scienter  (a).  ^®^^- 

None  of  the  counts  concluded,  contra  formam  statutu        j^g  Queen 
Sleiffh  for  the  prosecution.  Stevenson. 

The  prisoner  was  undefended. 

The  defendant,  it  appeared,  was  a  jobbing  butcher  at 
Leicester,  and  on  the  27th  of  March  he  sent  up  to  Newgate 
Market  the  carcase  of  a  calf  which  was  in  a  diseased  state, 
and  quite  unfit  for  human  food.  When  he  was  questioned 
upon  the  subject,  he  said  that  he  hcui  purchased  the  car^ 
case  of  a  farmer  residing  near  Leicester,  that  he  did  not 
hill  it,  and  that  he  did  not  think  it  was  so  bad  as  it  turned 
out  to  be  ;  but  it  appeared  that  the  animal  had  been  very 
ill,  and  that  it  was  killed  on  account  of  there  being  no 
chance  of  its  recovery;  and  when  the  prisoner  went  to 
purchase  it  he  saw  it,  and  was  told  that  it  was  worth  6s. 
for  the  dogs,  and  he  replied  that  if  it  was  sent  to  London 
it  might  **  make  a  sovereign.'' 

There  was  evidence  that  the  appearances  were  such  as 
that  a  butcher  must  have  known  that  the  carcase  was 
diseased,  and  unfit  for  human  food. 

WiLLKS,  J.  (to  the  jury). — Did  the  defendant  know 
when  he  sent  up  the  meat,  that  it  was  unfit  for  human 
food  ?    And  did  he  send  it  up  to  be  sold  for  human  food  ? 

Verdict,  guilty.     Sentence,  six 
months'  imprisonment  (6). 

(a)  This  is  noticed,  because  in  gave  powers  of  uizure  and  did  not 

Ewerion  v.  Muikewi^   10  W.   R.  otherwise    affect    the   law    as    to 

346,  the  question  was  raised,  whe-  Kitnttr. 

ther  either  at  common  law  or  under  (6)  Willbb,  J.,  observed,  that 

the  ancient  statutes,  or  under  the  theoffence  was  one  of  great  gravity  ; 

NewgateMeat  Market  Act,  a  sales-  and  he  regretted  that  there  was 

man  was  liable,  even  civilUer,  for  no  poner  to  punish  it  more  s^ 

selling  bad  meat,  which  he  did  not  verely,  as  by  hard  labour  as  well 

himself  kill  and  which  he  did  not  as  imprisonment.       It  seems,  at 

know  to  be  unfit  for  human  food,  present,  to  be  a  mere  mudemeanor, 

and  the  Court  decided  that  he  was  not,   properly   speaking,  a  crime, 

noi,  and  that  the  Market  Act  only  See  the  next  case. 
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1862. 
\^^^-<w^  Coram  Gurney,  Recorder. 

THE  QUEEN  v.  JARVIS. 

Easter  Semans,  JLhE  prisoner  wBS  iDdicted  for  a  misdemeanor,  in  havinjg 
be  indicTied  and  ®^"^  ^^  Newgate  Market  a  quantity  of  meat  that  was  unfit 
convicted  at      for  bumau  food. 

common  law  «•  j         •       i       r 

for  knowingip        There  were  five  counts,  framed  as  in  the  former  case« 

bringing  to 

market  meat  Skiff h  and  Besley  for  the  prosecution,  on  behalf  of  the 

unfit  for  human  ^  .  g,  ^        , 

food.  Corporation  of  London. 

Cooper  for  the  defendant. 

It  appeared  that  the  defendant  was  a  carrier  and  jobbing 
butcher  at  Towcester,  and  that  he  was  in  the  habit  of 
bringing  meat  to  Newgate  Market  on  his  own  account  and 
fur  other  people,  and  on  the  5th  of  March  he  was  in  War- 
wick Lane  with  his  waggon  laden  with  meat,  and  Mr. 
Fisher,  one  of  the  inspectors,  seized  the  carcase  of  a  sheep 
that  was  unfit  for  food,  and  he  was  desirous  of  examining 
some  other  meat  that  was  wrapped  up  in  cloths,  but  the 
defendant  refused  to  do  so.  Later  in  the  day  the  defendant 
brought  four  quarters  of  beef,  weighing  fifty-five  stone,  to 
the  shop  of  Mr.  Burrowes,  a  meat  salesman,  and  this  beef 
was  found  to  be  in  a  most  unwholesome  state,  and  was 
consequently  seized,  and  it  was  subsequently  destroyed  by 
order  of  Sir  R.  Garden,  the  presiding  magistrate  at  Guild- 
hall, who,  at  the  same  time,  directed  the  present  prosecu- 
tion to  be  instituted  against  the  defendant.  In  answer  to 
the  charge  an  endeavour  was  made  to  show  that  the  beef 
was  fit  for  human  food,  and  that  the  other  carcase  was  in- 
tended for  dogs'  meat,  and  two  witnesses  were  called  to 
prove  these  facts,  but  their  evidence  was  altogether  incon- 
clusive and  unsatisfactory. 

GuRNBY,  R.,  left  the  question  to  the  jury  as  in  the  pre- 
vious case. 

Verdict,  guilty  (a). 

(a)  See  the  previous  case  and  next  case. 
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1862. 
Coram  Willes^J. 

THE  QUEEN  v.  CRAWLEY. 

j~^  Easter  SessumM* 

XHE  prisoner  was  indicted  for  misdemeanory  in  having  Apersimisnot 

unlawfully  sent  a  quantity  of  pork  to  Newgate  Market  as  sending  to  a 

fit  for  human  food,  the  same  being  in  a  diseased  and  un-  JJe*Jhek^JJi 

wholesome  state.  to  be  unfit  for 

.  human  food,  if 

The  counts  were  as  m  the  former  case.  he  does  not 

.  know,  and  in- 

Sleigh  conducted  the  prosecution.      ,  tend,  that  it  it 

to  be  sold  at 

The  prisoner  was  undefended.  human  food. 

It  appeared  that  the  prisoner  was  a  higgler  at  Leighton 
Buzzard,  and  that  on  the  5th  of  March  he  sent  the  carcases 
of  two  pigs  to  Mr.  Burrowes,  a  meat  salesman  in  Newgate 
Market.  These  carcases  were  seized  by  Mr.  Fisher,  one 
of  the  inspectors  of  the  market,  and  proved  to  be  in  a  most 
diseased  and  unwholesome  state,  and  totally  unfit  for 
human  food,  these  facts  being  deposed  to  by  Dr.  Letheby, 
the  medical  officer  of  the  city,  as  well  as  the  inspector. 
When  the  defendant  was  questioned  upon  the  subject  he 
admitted  he  had  sent  the  meat  to  market,  but  said  that  he 
did  not  intend  it  to  be  sold  for  human  food,  but  to  be 
boiled  for  the  dogs,  and  he  called  a  witness,  a  bone  boiler, 
who  stated  that  the  defendant  had  spoken  to  him  upon  the 
subject  of  the  carcases  in  question  on  the  same  morning. 

WiLLBS,  J.  (to  the  jury). — If  the  prisoner  did  not  mean 
that  the  meat  should  be  sold  as  and  for  human  food,  nor 
send  it  for  that  purpose,  you  may  acquit  him. 

Verdict,  not  guilty  (a), 
(a)  See  the  previous  cases. 
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1862. 
"'^^         Judges'  Chambers^  QueeiCs  Bench,  Coram  Crompton,  J. 

TAMVACO  AND  OTHERS  V.  LUCAS  and  others. 

inteiTogatorica   SuMMONS  for  interrogatories  on  the  part  of  the  de- 

refused  to  the  *^  * 

defendant  fendants. 

go  to  support         ^^^  declaration  stated  that  the  plaintifTs  were  merchants, 

any  case  set       ^^^^  ^y^^^  ^j,g  defendants,  as  their  del  credere  agents,  had 
up  on  his  part  '     ^  o         ' 

effected  for  them  the  following  contract: — 

"  Sold  to  our  principal,  on  account  of  Messrs.  T.  &  M., 
a  cargo  of  Taganrog  wheat  of  fair  average  quality  of  the 
seasons.  Shipments  at  time  of  loading  consisting  of  about 
2,000  quarters,  say  from  1,800  to  2,000  quarters,  at  the 
price  of  60s.  per  delivered  quarter  of  492  lbs.,  free  on  board 
at  Taganrog,  and  including  freight  and  insurance  to  any 
safe  port  in  the  United  Kingdom,  calling  for  orders  as 
usual,  to  be  shipped  in  an  A  1  vessel.  The  measure  for 
the  sake  of  invoice  to  be  calculated  at  the  rate  of  100 
chetwents,  equal  to  72  quarters.  Payment,  cash  in  Lon- 
don, in  exchange  for  usual  shipping  documents,  so  soon  as 
the  vessel  has  got  out  of  the  Sea  of  Azoff,  less  discount  at 
the  rate  of  five  per  cent  per  annum  for  the  unexpired  por- 
tion of  three  months  from  date  of  bill  of  lading." 

General  averments. 

Breach,  that  the  defendants  did  not  nor  would  take  the 
shipping  documents  and  pay  the  price  of  the  cargo  on  be- 
half of  the  plaintiiFs,  whereby  they  lost  the  same. 

The  defendants  pleaded,  amongst  other  pleas — 

1.  That  the  plaintiffs  were  not  ready  and  willing  to  de- 
liver shipping  documents  of  such  a  cargo. 

2.  That  the  cargo  of  which  they  tendered  the  shipping 
documents  consisted  of  less  than  1,800  quarters,  according 
to  both  modes  of  calculation. 

The  interrogatories  proposed  to  be  administered  were  as 
follows : — 

1.  Did  you  or  your  firm,  at  any  time  in  the  year  1857, 
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Ill 


ship  a  cargo  of  wheat  on  board  the  ''  Alice  Gill"  at  Tagan* 
rog,  or  at  any  other  and  what  place  ? 

2.  Was  the  said  ship  or  Teasel  chartered  by  you,  and 
was  she  loaded  on  your  account  ? 

3.  Was  not  the  said  ship  or  vessel  chartered  by  Messrs. 
Ziffo  &c  Sons,  or  by  some  other  and  what  person  or  per- 
sons? 

4.  Was  not  the  said  ship  or  vessel  loaded  by  the  said 
Messrs.  ZiflTo  &  Sons,  or  by  some  other  and  what  person 
or  persons  on  their  account,  and  was  not  such  cargo  their 
property  at  the  time  of  shipment  ? 

5.  Did  you  ever  purchase  such  cargo  of  the  said  Messrs. 
Ziffo  &  Sons,  or  of  any  other  person  or  persons  ?  If  yea, 
when  did  you  so  purchase  the  same  and  for  what  price  ? 
Was  there  any  written  contract  ?  If  yea,  what  was  the 
date  of  it  and  in  whose  possession  is  it  now  ? 

6.  How  and  when  was  the  purchase-money  paid  ? 

7.  Were  not  the  bill  of  lading  and  other  documents  of 
such  cargo,  or  some  of  such  documents,  borrowed  by  you 
of  the  said  Messrs.  ZifFo  k  Sons,  or  of  some  other  and 
what  person  or  persons,  for  the  purpose  of  making  a  tender 
of  the  same  to  the  defendants,  or  for  some  other  and  what 
purpose  ? 

8.  Were  not  such  documents  at  some  time  and  when 
returned  by  you  to  the  said  Messrs.  Ziffo  k  Sous,  or  to 
some  other  and  what  person  or  persons  ? 

9.  Was  the  cargo  of  the  said  ship  "Alice  Gill"  your 
property  at  the  time  of  its  arrival  in  this  country,  or  at  any 
other  and  what  time  ?  If  it  had  ever  been  your  property, 
how,  when  and  to  whom,  and  for  what  cause,  did  you  part 
with  the  same  ? 

10.  Did  you  ever  sell  the  said  cargo?  If  yea,  when  and 
to  whom  and  for  what  price  ?  Was  there  any  written  con- 
tract upon  such  sale  ?  If  yea,  give  the  date  thereof  and 
state  where  it  now  is.  Give  the  time  when  and  the  persons 
of  whom  you  received  any  purchase-money  for  the  same. 
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Tamvaco 
and  Others 

V. 

Lucas 
and  Others. 


11.  Was  not  the  said  cargo  at  the  time  of  its  arrival  in 
this  country  the  property  of  Messrs.  Ziffo  k  Sons,  and  did 
they  not  sell  and  dispose  of  the  same? 

12.  When  and  under  what  circumstances  was  your  name 
or  the  name  of  your  firm  indorsed  upon  the  bill  of  lading 
for  the  said  cargo  erased,  and  why  ? 

13.  Was  not  such  indorsement  placed  there  for  the  pur- 
pose of  tendering  the  said  bill  of  lading  to  the  defendants, 
and  was  it  not  struck  out  by  you  or  by  some  other  and 
what  person  previous  to  returning  the  same  to  Messrs. 
ZifTo  k  Sons,  or  to  some  other  and  what  person  or  persons, 
and  why? 

14.  Have  you  any  book  or  other  document  containing 
any  entry  or  entries  relating  to  the  purchase  by  you  of  the 
cargo  of  the  "Alice  Gill,"  or  the  sale  thereof  by  you  to  any 
other  person  or  persons  ?  If  you  have,  describe  what  such 
books  and  documents  respectively  are. 

On  the  part  of  the  defendants,  in  support  of  the  sum- 
mons, it  was  contended  that  the  defendants  were  entitled 
to  interrogate  the  plaintiffs,  to  show  that  they  never  were 
in  a  condition  to  tender  bills  of  lading  of  the  cargo,  and 
that  in  fact  the  cargo  never  belonged  to  them,  but  that 
they  only  borrowed  the  bills  of  lading  for  the  very  purpose 
of  making  a  tender. 

Wathin  Williams^  for  the  plaintiffs,  showed  cause. — This 
is  not  a  sale  of  a  specific  cargo,  and  the  breach  is,  the  re- 
fusal to  accept  the  shipping  documents  and  pay  the  money. 
If  the  plaintiffs  were  in  a  condition  to  deliver  the  shipping 
documents  of  any  cargo  within  the  contract,  that  would 
do.  The  defendants  do  not  suggest  any  defence  which 
would  be  supported  by  this  discovery,  and  are  only  asking 
for  particulars  of  the  plaintiffs*  case.  In  Zarifi  v.  Thcrn- 
ton  (a),  similar  interrogatories  as  to  plaintiff*s  case  were 
refused.     That  was  an  action  on  a  policy,  pleas  denying 


(a)  26  L.  J.,  Exch.  214. 
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the  policy,  interest^  shipment  of  cargo  and  loss.    The  in- 
terrogatories refused  were — 

1.  Did  yon  execute  a  policy  for  6,000/.  on  a  cargo  of 
wheat  from  Odessa,  &c? 

2.  Had  any  such  cargo  been  purchased  by  you,  and  if 
so,  state  from  whom  and  at  what  time  ? 

3.  Were  the  pepons  from  whom  you  purchased  con- 
nected with  you  in  business? 

The  whole  scope  of  these  interrogatories  is  too  wide,  and 
they  ought  to  be  disallowed  altogether,  notwithstanding 
one  or  two  standing  alone  might  have  been  unobjection- 
able ;  Robeon  v.  Crawley{a). 

Crompton,  J. — The  interrogatories  do  not  seek  to  esta- 
blish any  case  which  the  defendants  put  forth  as  their  de- 
fence to  the  action. 

No  order, 
(a)  2H.&N.  761. 


1862. 


Judges^  Chambers^  ccram  Wilde,  B, 

BEST  V.  HEYES. 

S^UMMONS,  on  the  part  of  the  defendant,  for  an  inter- 
pleader order. 

The  action  was  against  an  auctioneer,  by  his  employer, 
to  recover  the  balance  of  the  proceeds  of  certain  goods 
which  the  plaintiff  had  entrusted  to  him  to  sell.  The  sale 
had  realized  61  Oil,  and  in  the  affidavit  of  the  defendant  it 
appeared  that  before  the  claim  he  had  paid  to  the  plaintiflf 
300/.,  and  that,  deducting  a  sum  of  48/.  for  his  commission, 
&c.,  and  25/.  for  rent  levied  by  the  landlord,  and  some 
small  charges,  there  remained  a  sum  of  233/.  On  the  5th 
of  April  he  received  notice  of  a  claim  from  one  J.  Gallagher 
(and  it  subsequently  turned  out  that  he  had  received  notice 
of  the  claim  before  he  sold),  on  which  he  refused  to  pay 
the  plaintiff  the  residue  thus   remaining  in   his   hands. 


Triniip  Terwu 

In  an  action 
against  an  auc- 
tioneer by  his 
employer,  for 
the  proceeds  of 
goods  entrusted 
to  him  for  sale, 
he  having  sold 
^ter  notice  of 
a  claim  by  a 
third  part^, 
and  claiming  a 
lien  on  a  eer-- 
tol»  sum  only 
as  portion  of 
the  proceeds, 
for  his  com- 
mission and 
expenses:  — 
Held,  entitled 
to  an  inter- 
pleader order 
as  to  the  re- 
sidue. 


VOL.  III. 


P.P. 


114  CASES  AT  THE 

1862.  On  the  23rd  of  April  this  action  was  brought,  and  on  the 
10th  of  May,  before  pleading,  the  defendant  made  his 
affidavit,  for  the  purpose  of  obtaining  the  order  of  inter- 
pleader, and  in  this  affidavit  stated  that  he  claimed  no 
interest  in  the  sum  of  233/.,  and  that  he  believed  a  suit  in 
Chancery  was  pending  between  the  claimant  and  the 
plaintiff  relating  to  the  furniture  and  ejects  sold ;  and  he 
denied  collusion  with  the  claimant. 

The  claimant,  in  support  of  the  claim,  made  an  affidavit 
that  the  goods  were  purchased  by  the  plaintiff  for  her,  on 
her  sole  account,  but  in  his  name,  under  an  order  of  the 
Court  of  Chancery,  as  her  trustee;  that  the  price  paid 
was  891/.,  of  which  she  had  paid  him  60/.,  and  arranged 
to  pay  the  rest  by  instalments,  &c. ;  that  he  had  been  over- 
paid ;  that  the  goods  had  not  been  out  of  her  possession 
until  seized  and  sold  by  him ;  that  she  had  instituted  a 
suit  in  Chancery,  to  restrain  him  from  selling ;  and  that 
during  her  absence  he  had  seized  and  sold. 

The  affidavit  of  the  plaintiff,  in  answer,  went  to  show 
that  he  had  bought  the  furniture  for  himself,  under  the 
order  in  Chancery;  that  the  claimant  was  a  pauper  and 
prisoner  in  gaol ;  and  that  the  claim  was  colourable. 

On  these  facts, 

Wilde,  B.,  made  an  order,  that  as  to  the  sum  of  233/., 
in  which  the  defendant  claimed  no  interest,  the  parties  do 
proceed  to  the  trial  of  an  issue,  in  which  the  present  plain- 
tiff shall  be  plaintiff,  and  the  claimant  shall  be  defendant, 
and  the  question  to  be  tried  shall  be,  whether  the  proceeds 
«of  the  sale  of  the  goods  claimed  are  the  property  of  the 
claimant  as  against  the  plaintiff,  and  that  the  said  sum  be 
paid  into  Court,  to  abide  the  event  of  the  issue ;  and  that 
the  plaintiff  and  the  claimant  be  barred  as  against  the 
defendant  (a). 

(a)  Morgwi  Lloyd,  on  the  part  made  without  authority  under  the 
of  the  plaintiff,  moved  in  T.  T.  for  Interpleader  Act;  the  claimant  as- 
a  rule  to  rescind  this  order,  as      serttng  au  inierest  in  the  subject 
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matter  of  the  mit.  \¥here  there  is 
anything  to  be  tried  as  between  the 
parties  to  the  action,  interpleader 
does  not  apply,  as  where  an  auc- 
tioneer claims  an  interest,  even  for 
his  commission ;  Bradick  t.  Smith, 
9  Bing.  84;  Miichell  v.  Hayne,  2 
Sim.  &  Sto.  63.  [Pollock,  C.  B. 
— There  is  a  distinction  between 
claiming  a  lien  on  the  whoie  (as  in 
those  cases)  and  only  on  a  part,  as 
here.  Why  should  not  separate 
sums  of  money  be  as  distinct  for 
this  purpose  as  goods  and  chattels? 
How  is  this  case  to  be  distinguished 
from  one  in  which  goods  are  sued 
for,  and  the  defendant  claims  some 
and  does  not  claim  the  rest  ?]  He 
daims  commission  on  the  whole. 
[MAaTiN,  B.^But  not  a  lien  on 
the  whole.  He  merely  claims  a 
sum  of  money  out  of  the  entire 
sum,  he  claims  no  interest  in  the 
whole,  not  in  any  sense  which  gives 
a  right  to  retain  the  whole.  He 
only  claims  part  of  the  money. 
Bramwell,  B.  —  And,  indeed, 
strictly  speaking,  he  does  not  even 
do  that,  but  only  sets  up  a  set-off 
as  to  part,  or  a  claim  to  deduct. 
That  is  not  claiming  an  interest  in 
the  subject  matter,  in  the  sense 
which  excludes  interpleader.]  The 
defendant  has  no  right  to  sever  the 
sum.  [Martin,  B. — Such  orders 
are  frequently  made  at  Chambers. 
Pollock,  C.  B.  —  Constantly. 
Martin,  B. — Nor  is  there  any 
substantia]  objection  to  them.]  The 
real  objection,  no  doubt,  in  the  case 
is,  that  the  claimant  is  a  pauper, 
and  the  plaintiff,  when  he  succeeds, 
will  not  get  his  costs.  [Bramwell, 
B.—That  has  nothing  to  do  with 
interpieader,'}  There  are  other  ob- 
jections to  the  order,  besides  the 


one  already   urged,  that  the  de- 
fendant is  a  party. 

He  cited  Story,  Eq.  Jur.  154 ; 
"  A  bill  of  interpleader  always  sup- 
poses that  the  plaintiff  is  the  mere 
holder  of  the  slake,  which  is  equally 
contested  by  the  other  parties,  and 
as  to  which  the  plaintiff  stands 
wholly  indifferent  between  them; 
so  that  when  their  respective  rights 
are  settled,  nothing  further  remains 
in  controversy."  He  also  cited,  to 
show  that  interpleader  does  not  lie 
where  there  is  a  question  as  to 
amount,  Diplock  v.  Hammond,  23 
L.  J.,  £q.  552;  nor  where  the 
plaintiff  is  agent  of  one  of  the  par- 
ties, Crawthay  v.  T/tomton,  7  Sim. 
391;  2  Mylne  &  Craig,  1,  22; 
Clyn  V.  Duetfm^,  11  Sim.  147; 
Patarni  v.  Campbell,  12  M.  &  W. 
277;  Linduy  v.  Barron,  6  C.  B. 
291 ;  Jame$  v.  Pritchard,  7  M.  & 
W.  276;  SUiney  v.  Sidney,  14  M. 
&  W.  800.  Nor,  again,  does  in- 
terpleader lie  where  the  claim,  as 
here,  is  equitable ;  Putney  v.  Trigg, 
3  Jur.  672 ;  Roach  v.  Wright,  8  M. 
&  W.  155;  Baker  v.  The  Bank  of 
AuMtrulaiia,  26  L.  J.,  C.  P.  93. 
As  to  the  pendency  of  a  suit  in 
Chancery,  that  Court  can  interfere 
if  it  thinks  proper,  but  that  is  no 
ground  for  interpleader.  There 
could  be  no  bill  of  interpleader. 
[Pollock,  C.  B. — Is  it  quite  clear 
that  there  can  only  be  interpleader 
at  law,  where  it  might  be  at  equity?] 
So  it  was  always  held.  [Channell, 
B.— Before  the  C.  L.  P.  Act  of 
1860,  but  that  Act  seems  to  have 
extended  the  scope  of  interpleader.] 
Cur.  ad,  vult. 

On  the  last  day  of  term  (June  17) 
Bramwell,  B.,  said  the  plaintiff 
might  have  a  rule,  if  he  pressed  for 
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1 862.  it  (as  the  point  bad  not  been  de-  would  be  dtscbarged  with  coats  if, 
cided) ;  but  the  Court  thought  that  after  tliis  intimation  of  opinion, 
it  would  be  most  unwise  of  him  to  the  plaintiff  should  draw  up  the 
take  it,  beeause  while  it  could  not  rule.  As  the  matter  is  one  of  con- 
be  of  any  benefit  to  him  to  set  stant  recurrence  in  practice,  and 
aside  the  interpleader,  for  it  could  the  Court  evidently  thought  the 
not  matter  to  him  whether  the  order  right,  the  case  is  reported, 
question  were  decided  in  that  way  Vide  Finlason's  C.  L.  P.  Act,  Ed. 
or  by  an  action,  it  was  very  likely  1860,  p.  228,  where  is  a  note  on  the 
that  it  would  turn  out  that  the  order  subject  in  accordance  therewith, 
was  right ;  in  which  case  the  rule 


Coram  Keating,  J, 

HATTERSLEY  v.  HATTON. 
An  order  made  SUMMONS  to  stay  proceedings  in  the  action,  on  the 

under  sect.  11  i.i  •«.  i  <*i 

of  the  C.  L.  P.  ground  that  thie  parties  had  agreed  to  refer  the  matters  m 
ipiariS'th^^  dispute  to  arbitration- 

the  parties  had       Xhis  was  an  action  by  the  executor  of  a  deceased  super- 
gone  on  deal-  ■'  "^ 
ing  under  the    cargo,  to  recover  commission  due  to  the  testator  by  the 

mer agreement,  defendant  on   the   purchase  of  palm  oil   in   the   Bonny 

which  con-  P ;«;<»» 

tained  a  clause    ^*^«*^- 

for  reference  to      It  appeared  that  in  the  year  1861  the  testator  entered 

arbitration.         , 

mto  an  agreement  with  the  defendant  to  act  as  supercargo 

to  a  vessel  trading  in  the  Bonny  River,  and  under  the 

agreement,  which  was  executed  by  both  parties,  he  was  to 

receive  certain  commission  on  palm  oil  purchased  by  him 

on  that  particular  voyage.     In   the  agreement   was   an 

arbitration  clause,  agreeing  to  submit  matters  which  should 

be  in  difference  to  arbitration  of  a  person  to  be  chosen. 

In  1853  the  testator  went  out  again  to  Africa,  and  on  that 

occasion  the  agreement  was  endorsed  with  similar  terms. 

In  1855  there  was  a  similar  indorsement,  embracing  the 

previous  agreement.     In  1860,  which  was  the  voyage  on 

which  the  testator  died,  the  defendant,  previous  to  his 

leaving  Liverpool,  wrote  him  a  letter,  in  which  was  the 

following  expression : — '*  This  voyage  to  be  on  the  same 
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terms  as  the  former  one."    There  was  no  reply  by  the        1862. 

testator,  who  proceeded  on  the  voyage  after  the  receipt  of  ^^^^"^^ 

Hattersley 

the  letter.  v. 

Hatton. 
Dodgson,  for  the  defendant,  argued  that  the  case  was 

within  section  11  of  the  Common  Law  Procedure  Act, 
1854;  that  the  testator's  act  following  the  letter  was  an 
acceptance  of  its  terms  binding  on  him  and  his  repre- 
sentatives. 

H.  F.  Gibbons^  contra,  objected  that  the  statute  re- 
quired an  instrument  in  writing,  and  there  was  no  writing 
in  this  case  to  which  the  testator  was  a  party.  To  deprive 
the  plaintiff  of  their  common  law  right  to  try  by  a  jury, 
there  ought  to  be  express  words,  which  were  here  wanting. 

Keating,  J.,  however,  thought  that  as  the  parties  had 
evidently  gone  on  dealing  on  the  terms  of  the  original 
agreement,  which  contained  a  clause  for  referring  disputes 
to  arbitration,  the  case  was  fairly  within  the  enactment ; 
therefore. 

Order  made  (a). 

(a)  See  Wickhamy.  Harding,  28  L.  J.,  Excb.  215,  S.  P. 

LEVERSON  t;.  SCHWABACHER. 

Summons  for  the  plaintiff  to  show  cause  why,  on  the  Order  made  for 
payment  by  the  defendant  of  160/.  into  Court  in  lieu  of  prop^y^(on^ 
bail,  he  should  not  deliver  up   to   the   defendant   two  ^^^J^^^^l 
emeralds  and  a  certain  paper  writing,  on  the  ground  that  CourO  on 
they  were  obtained  from  the  defendant  by  an  abuse  of  the  abuse  of  pro- 
process  of  the  Court.  pWnt&r.  ^ 

The  facts  were  as  follows: — Defendant  was  a  foreign 
diamond  merchant,  who  had  had  dealings  with  the  plaintiff 
in  the  way  of  his  trade.  In  their  monetary  transactions 
the  balance  had  been  sometimes  for  and  sometimes  against 
the  defendant,  and  at  the  time  in  question  it  was  uncertain 
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which  way  it  stood.  The  defendant,  on  his  arrival  in  this 
country,  had  called  upon  the  plaintiff  with  reference  to 
the  account,  and  the  plaintiff  then  claimed  payment  of  a 
balance  alleged  to  be  due.  On  the  following  day,  while 
the  defendant  was  dining  with  his  wife  and  friends  at  his 
lodgings,  the  plaintiff,  who  had  in  the  meantime  procured 
a  capias,  called  with  a  sheriff's  officer,  and  arrested  the 
defendant  for  a  debt  of  160/.  The  defendant,  in  order  to 
save  himself  from  imprisonment,  offered  the  two  emeralds 
in  question,  worth  upwards  of  300/.,  as  a  pledge  for  the 
settlement  of  the  claim  made  by  plaintiff;  but  the  plaintiff 
insisted  on  having  them  in  satisfaction,  and  drew  out  an 
invoice,  which  he  required  the  defendant  to  sign.  The 
defendant  was  then  released,  and  the  plaintiff  retired  with 
the  emeralds  and  the  invoice  signed  by  the  defendant. 

A  summons  was  afterwards  taken  out,  and  supported 
by  H.  F.  Gibbons. 

On  the  other  side,  it  was  objected  that  the  Judge  had 
no  jurisdiction  to  make  any  order. 

Keating,  J,,  said :— If  I  have  no  jurisdiction,  my  order 
is  of  no  avail ;  but  I  should  be  sorry  to  think  that  I  have 
none  in  a  case  of  this  kind.  It  is  clear  that  property  of 
great  value  has  been  obtained  by  the  plaintiff  by  an  im- 
proper use  of  the  process  of  the  Court  (a),  and  I  think  I 
ought  to  make  the  order  as  required,  for  it  cannot  be  said 
that  the  plaintiff  is  any  way  damnified  by  the  course  pro- 
posed, for  he  has  ail  the  benefit  which  he  ought  to  have 
had  from  the  capias. 

Order,  therefore,  for  the  emeralds  and 
paper  to  be  delivered  up  within  twelve 
hours  after  payment  of  money  into 
Court. 


(a)  That  the  Judges  of  the  Su- 
perior Courts  have  ample  power  to 
make  such  orders  as  mny  be  neces- 


sary to  prevent  abuse  of  process,  vide 
Cocker  v.  Tempest,  7  M.  &  W.  502, 
and  other  cases  cited  ante,  p.  102. 
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1862. 
Central  Criminal  Court,  coram  Crompton,  J.  ^--^v-^/ 

QUEEN  V.  WILSON. 

BJtue  Seuum. 
IGAMY.    The  indictment  alleged  that  the  defendant  On  an  indict- 

was  married  on  the  22nd  of  August,  1848,  at  the  parish  bimmy,  evi- 
of  Brentwood,  to  one  Jonathan  Gotobed,  and  that  she  denceof  the 

cohabitation 

afterwards,   to  wit,  an  the  20th  of  January,  1858,  was  ofthefint 
married   at  St    Pancras   to   William   Langham  Lehunte  aootherwoman, 
Hazelrigge  Wilson,  her  husband,  Jonathan  Gotobed  being  Jl!^*J*bef^  ^e 
at  that  time  alive.  time  of  hi* 

marriage  with 

The  defendant  pleaded  "  not  guilty."  the  defendant, 

'^  o       J  and  of  such  re- 

Metadfe  and  Carter  for  the  prosecution.  P"5*^  ^'^ 

•^  *^  being  aliTC 

Ballantine,  Serjt.,  and  Giffard  for  the  defence.  ri!^^^^/?.* 

A  certificate  was  then  put  in,  by  which  it  appeared  that  ^y^nce  *^**"* 
on  the  22nd  of  August,  1848,  the  prisoner  was  married  to  of  a  prior  mar- 
Jonathan  Gotobed,  at  St.  Helen's   Chapel,   Brentwood,  rant  an 
Essex,  according  to  the  forms  of  the  Roman  Catholic  ■*^**"'"*  • 
Church.    The  defendant  was  described  as  Barbara  Ca- 
therine Morris,  of  full  age,  spinster,  and  Gotobed  was 
described  as  a  bachelor. 

Mr.  W.  Smith  said, — I  am  a  com  merchant,  and  I  was 
acquainted  with  Jonathan  Gotobed  before  his  marriage  in 
1848.  I  knew  the  defendant  and  her  family  before  she 
was  married,  and  after  the  marriage  took  place  they  both 
used  to  visit  at  the  house  of  a  friend  of  mine,  and  they 
passed  as  man  and  wife.  I  saw  Gotobed  three  or  four 
months  ago  at  the  police  court 

Cross-examined. — I  heard  that  in  1842  or  1843  Gotobed 
was  in  Canada.  The  defendant's  family  Uved  at  Brent- 
wood, in  Essex.  The  defendant  was  quite  a  young  woman 
when  she  was  married  to  Gotobed,  but  I  am  not  aware 
that  she  was  only  sixteen  years  old. 

The  second  marriage  certificate  was  then  put  in  evidence, 
and  it  appeared  by  it  that  the  defendant,  by  the  names  of 
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1862.  Barbara  Catherine  Howard  Gotobed  Gordon,  and  who 
was  described  as  a  widow,  was  married  to  William  Lang- 
ham  Lehunte  Hazelrigge  Wilson  by  special  licence,  at 
St  Pancras  Church,  on  the  12th  of  January,  1858. 

Frances  Anne  Earle  said, — I  became  acquainted  with 
the  defendant  in  the  beginning  of  the  year  1858.  About 
that  time  I  heard  that  she  was  going  to  be  married  to 
Captain  Wilson.  I  remember  upon  one  occasion  that  her 
sister  said  to  her,  when  the  marriage  with  Captain  Wilson 
was  talked  about,  ''What  will  you  do  with  Jonathan?" 
The  defendant  replied,  **  He  is  all  right,  he  is  in  Canada." 
After  the  defendant  was  married  to  Captain  Wilson,  I 
remember  bbing  out  once  with  the  defendant  and  Captain 
Wilson,  and  we  met  Gotobed,  the  defendant's  first  husband, 
and  from  something  that  occurred.  Captain  Wilson  was 
induced  to  ask  who  he  was,  and  the  defendant  replied 
that  he  was  an  old  admirer  of  hers;  and  she  then  turned 
aside  to  me,  and  said  that  he  was  her  first  husband.  She 
said  this  to  me  in  a  tone  that  could  not  be  heard  by  the 
captain. 

An  acolyte  at  the  chapel  at  Brentwood,  at  which  the  de- 
fendant was  married  in  1848,  identified  her  as  the  lady  who 
was  so  married  to  Gotobed ;  and  he  also  stated  that  he 
had  seen  the  latter  within  the  last  few  months. 

This  was  the  case  for  the  prosecution. 

BaHantine^  Serjt.,-  for  the  defence,  stated  that  the  real 
facts  of  the  case  were,  that  the  defendant  had  married,  when 
very  young,  this  man  Gotobed ;  but  very  soon  after  the  mar- 
riage she  found  that  he  was  in  the  habit  of  passing  by  dif- 
ferent names,  and  she  suspected  that  something  was  wrong. 
She  subsequently  accompanied  him  to  Canada,  and  she  then 
speedily  discovered  that  he  was  married  in  1842.  or  about 
that  time,  to  another  woman,  and  that  his  wife  was  alive. 
The  moment  she  ascertained  the  fact  of  his  previous  mar- 
riage she  left  him,  and  returned  to  this  country,  where 
she  afterwards  was  married  to  Captain  Wilson.     Since  the 
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trial  the  defendant  bad  gone  to  Canada,  in  order  to  procure 
the  necessary  evidence  to  establish  the  (act  that  her  first 
husband,  Ootobed,  was  a  married  man  at  the  time  he  went 
through  the  ceremony  of  marriage  with  her,  and  she  had 
succeeded  in  procuring  evidence  that  Gotobed  was  married 
in  that  country  previously  to  his  marriage  with  her,  and 
that  bis  first  wife  was  alive  when  that  marriage  took  place. 
This  would  be  a  complete  answer  to  the  present  charge. 

The  following  evidence  was  then  adduced  for  the  de- 
fence : — 

Mrs.  Harriet  Allwood  deposed  that  she  had  been  com- 
panion to  the  defendant  during  the  last  twelve  months, 
and  she  was  at  Bow  Street  police  court  when  Mr.  Gotobed 
was  put  forward  as  her  first  husband.  She  afterwards 
saw  the  same  person  at  another  place,  and  pointed  him 
out  to  a  Mr.  Maugham.  She  believed  that  at  this  time 
Mr.  Gotobed  went  by  the  name  of  Gee. 

Cross-examined. — Witness  was  acquainted  with  the 
defendant  when  she  and  Gotobed  lived  together  as  man 
and  wife.  They  went  together  to  Canada  very  shortly 
after  the  marriage.  She  had  known  Gotobed  a  great 
many  years.  He  went  to  Canada  in  1837,  and  returned 
to  England  in  1846.  He  was  a  builder  by  trade.  He 
had  gone  by  the  name  of  Gee  since  his  return  to  England, 
and  she  had  also  known  him  go  by  the  name  of  Gotobeed, 
and  not  Gotobed. 

Mr.  Nicholas  Maugham  deposed  that  he  was  a  builder, 
carrying  on  business  at  Eglinton,  Canada  West,  and  he 
had  come  over  to  this  country  to  give  evidence  for  the 
defendant  at  her  request.  He  remembered  accompanying 
the  last  witness  to  a  place  where  a  person  was  pointed  out 
to  him  as  Mr.  Gee.  He  had  known  that  person  in  1837, 
at  a  place  about  four  miles  from  Toronto,  in  Canada.  At 
that  time  he  went  by  the  name  of  Brown.  He  lived  at 
this  place  about  four  years,  but  he  was  absent  for  a  short 
time,  and  witness  understood  that  he  went  to  Kingston. 


1862. 
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1862.  He  was  gone  about  two  years,  but  certainly  before  the 
year  1843,  and  when  he  returned  be  told  witness  that  he 
bad  brought  a  wife  with  him,  and  a  lady  accompanied 
him,  whom  he  treated  as  his  wife^  and  every  one  else  re- 
garded  her  in  that  capacity  (a).  Her  name  was  Margaret. 
Witness  made  a  cradle  for  a  baby  that  was  born  while 
Brown  or  Ootobed  and  this  lady  lived  together.  He  went 
away  from  Canada  in  the  fall  of  1845,  leaving  the  lady 
behind,  and  witness  believed  that  she  was  not  aware  that 
he  intended  going  away,  and  she  was  left  in  a  destitute 
condition.  To  the  best  of  witness's  recollection,  the  wife 
did  not  stay  more  than  a  fortnight  after  her  husband  left. 
Her  name  before  her  marriage  was  Margaret  Guy,  and  he 

last  heard  of  this  person  being  alive  in  1861. 

• 

Crompton,  J.,  here  interposed,  and  addressing  the 
learned  counsel  for  the  prosecution,  inquired  whether,  after 
the  evidence  of  the  last  witness,  he  felt  that  he  ought  to 
carry  the  case  any  further.  There  was  evidence  of  a  prior 
marriage  to  the  one  that  was  the  subject  of  charge  (o),  and 
the  lady  was  proved  to  have  been  alive  in  1851,  after 
Gotobed  or  Brown  had  married  the  defendant;  and,  al- 
though there  might  be  some  technical  difficulty  in  proving 
the  marriage  in  Canada,  still,  if  there  was  reasonable 
doubt  of  the  fact,  the  defendant  ought  to  be  absolved  from 
a  charge  like  the  present. 

(a)  It  was  long  ago  settled  that,  it  is  also  on  the  principle  of  estop- 
in  some  cases,  a  marriage  may  be  pel  (Ryan*  v.  Samt^  12  Q.  fi.  Rep. 
presumed  from  cohabitation  and  460).  When,  in  a  case  of  bigamy, 
general  reputation  in  favor  of  an  it  is  the  pruoner*s  marriage  which 
innocent  third  party  (see  Doe  d.  is  to  be  proved  on  the  part  of  the 
Fleming  v.  Fleming,  4  Bing.  266) ;  prosecution,  of  course,  as  a  crime 
and  even  where  the  action  is  against  cannot  be  presumed,  evidence  of  a 
the  person  or  persons  whose  mar-  legal  marriage  is  necessary ;  R.  v. 
riage  is  to  be  presumed,  to  recover  Flaherty,  2  C.  &  K.  782.  But 
upon  contracts  of  the  wife,  &c.,  the  where  it  is,  as  in  the  present  case, 
presumption  being  in /avor  of  mo-  a  previous  marriage  to  be  proved 
rality  (see  Evans  v.  Morgan,  2  C.  by  the  prisoner  as  matter  of  de- 
ft J.  456) ;  and  where  the  action  fence,  the  prisoner  is  in  the  position 
is  only  against  the  alleged  husband,  of  an  innocent  third  party. 
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Carter  said  that  he  certainly  felt  the  force  of  his  Lord-         1^62. 
ship's  observatioDSy  and  he  was  ready  to  fall  into  any  sug- 
gestion that  he  might  make  as  to  the  course  that  should 
be  taken. 

CBOMPTONy  J.,  inquired  of  the  jury  what  view  they  took 
of  the  case. 

The  jury  said  they  were^f  opinion  that  it  was  quite  un- 
necessary to  hear  any  more  evidence,  and  they  at  once 
returned  a  verdict  of 

Not  guilty  {a). 

(a)  Vidt  a  similar  ruling  of  Keating,  J.,  in  Hamblin  v.  Shelton^  poU, 
p.  133. 


Coram  Bramwell,  B. 
REGINA  V.  SMITH. 

fry  ^^^  iSettU 

XHE  prisoner  was  indicted  for  stealing  two  post  letters  Ponewlon 

containing  a  bank  note  for  500/.,  and  also  a  valuable  se-  clrrier  of'a 

curity,  being  a  Crystal  Palace  dividend  warrant,  the  pro-  ***"^  "**** 

party  of  the  Postmaster-General.  after  it  haa 

The  prisoner  pleaded  not  guilty.  poi°iind*lo«t: 


June  Seuion, 


Clark  (with  whom  was  Metcalfe)  for  the  prosecution.      lufficient^evi- 
The  prisoner  was  undefended.  p^,^^  ,,^,,. 

It  appeared  from  the  opening  statement  of  counsel,  and  ^°s  ^y  ^^^* 

,  r,  1.1,-,  although  not 

the  evidence  adduced  on  the  part  of  the  prosecution,  that  accounted  for 
the  prisoner  had  for  five  years  before  his  apprehension  by  wTlmere*" 
been  employed  as  a  sorter  and  letter-carrier  at  the  General  J^Jadfound  k 
Post  Office,  and  that  in  the  former  capacity,  namely,  as 
sorter,  he  had  been  employed  on  the  morning  of  the  17th 
of  January,  1861,  on  the  arrival  of  the  mail  bags,  in  sort- 
ing the  letters  for  delivery  in  the  East  Central  District. 
On  the  previous  evening,  the  16th  of  January,  1861,  it  was 
shown   that  Mr.  Haigh,  a  sharebroker  at  Huddersfield, 
enclosed  a  Bank  of  England  note  for  500/.  (the  number 
and  date  of  which  were  kept,  and  now  proved  by  his  clerk). 
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1862.  and  the  warrant  specified  in  the  indictment,  in  a  letter 
addressed  to  Messrs.  Moore  and  Carr,  Royal  Exchange 
Buildings,  London,  whose  offices  were  in  the  Eastern  Dis- 
trict delivery,  and  that  letter  was  duly  posted  at  Hudders- 
field  on  the  1 6th,  and  ought  to  have,  arrived  in  London  on 
the  morning  of  the  17th  of  January,  1861.  It  was,  how- 
ever, proved  that  Messrs.  Moore  and  Carr  never  received 
the  letter  and  its  enclosure,  and  though  they  at  once  com- 
municated that  fact  to  Mr.  Haigh,  and  opened  a  corre- 
spondence with  the  post  office  authorities,  no  trace  what- 
ever was  effected  either  of  the  letter,  the  dividend  warrant 
or  the  bank  note.  The  prisoner  still  continued  as  sorter 
at  the  General  Post  Office  until  the  10th  of  the  present 
month  of  June,  when  he  was  brought  to  the  (General  Post 
Office  on  another  charge  relating  to  the  loss  of  certain  five 
pound  notes,  which  had  been  abstracted  from  letters  while 
in  transit  through  the  post  office.  On  being  interrogated 
as  to  one  of  the  five  pound  notes  which  still  remained  un- 
accounted for,  the  prisoner  was  asked  if  he  had  any 
other  notes  at  home,  on  which  he  replied  he  had  no  five 
pound  notes,  but  that  he  had  one  for  600/.,  and  that  it 
would  be  found  cut  in  halves  in  a  cash-box  on  the 
drawers  in  his  bed-rooro,  at  his  residence  in  Dorchester 
Street,  New  North  Road.  An  officer  was  immediately 
sent  there,  and  the  prisoner's  wife  gave  up  the  cash-box, 
which  on  being  opened  at  the  post  office  in  the  prisoner's 
presence  was  found  to  contain  the  two  halves  of  the 
identical  bank  note  for  500/.,  which  had  been  remitted 
from  Huddersfield  by  Mr.  Haigh  to  his  London  brokers, 
Messrs.  Moore  and  Carr,  so  many  months  before.  On  its 
production  by  the  officer,  the  prisoner  volunteered  a  state- 
ment that  he  had  picked  it  up  on  Finsbury  Pavement  in 
a  pocket-book,  ten  months  ago.  These  facts  having  been 
proved, 

The  prisoner,  when  called  upon  for  his  defence,  repeated 
his  former  statement,  that  he  had  found  the  note  in  ques- 


Rkgina 

V. 

Smith. 
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tioD  in  a  pocket-book,  which  he  had  picked  up  on  Finsbury  1862. 
Pavement,  and  added,  that  he  had  kept  it  all  this  time  in 
expectation  of  seeing  a  reward  offered  for  it,  which  he 
could  claim  as  his  remuneration.  He  admitted  his  guilt  as 
to  the  five  pound  notes,  but  declared  his  innocence  of  the 
present  charge. 

Bramwbll,  B.  (to  the  jury). — The  possession  of  stolen 
property,  shortly  after  it  has  been  stolen,  is  strong  evi- 
dence, in  the  absence  of  explanation,  against  the  person 
charged ;  but  here  that  is  not  the  case,  for  the  note  was 
lost  many  months  before  the  prisoner  is  proved  to  have 
had  it,  and  although,  no  doubt,  the  prisoner  had  had 
the  note  for  months  in  his  possession,  yet  it  must  be  re- 
membered that  he  volunteered  the  statement  that  he  had 
found  it  in  a  pocket-book  at  the  spot  already  men- 
tioned. You  may  have  a  shrewd  suspicion  as  to  how  the 
prisoner  became  possessed  of  it,  but  suspicion  is  not  suffi- 
cient to  convict.  If  you  only  entertain  a  suspicion,  acquit 
the  prisoner. 

The  jury  returned  a 

Verdict  of  not  guilty. 


Coram  Cockbum,  C.  J. 
LANE  V.  PANTON. 

.^  Trtniijf  Term, 

Declaration,  that  the  plaintiff  Jane,  being  sole  in  «n  action 

oo  A  contract 

and  unmarried,  had  been  seduced  by  the  defendant,  and  to  pay  a  woman 
had  been  delivered  of  a  child  by  him,  and  that  afterwards,  fo^the  support 
in  consideration  of  the  premises,  and   that  the  plaintiff  ®^***"^*'°, 
would  keep  the  child,  and  would  refrain  from  coming  near  by  the  de- 
to  the  defendant  and  molesting  him  in  any  manner,  the  conditlon^of 

her  not  molest' 

ing  him  ;  plea,  that  ahe  moletted  him  hy  charging  him,  faUely  and  maliciously,  and  without 

OMp  reasouabU  or  probable  cause,  with  being  the  father  of  another  bastard  child,  and  getting 

an  order  upon  him  aa  putative  father  (which  had  been  quashed  on  appeal): — Held,  that  to 

And  (or  the  defendant  the  jury  must  be  satisfied  that  the  charge  was  falsely  and  fraudulently 

made,  and  ihat  the^  must  decide  that  question  on  the  evidence  before  them,  without  any 

regard  to  the  decision  of  the  magistrates :  held,  also,  that  the  defandant  was  entitled  to 

begim. 
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1862.  defendant  promised  to  pay  her  \2s.  a  week,  as  aliment  for 
and  on  account  of  the  child. 

Averment,  of  all  conditions  precedent. 

Breach,  nonpayment  of  the  said  sum  for  thiity-five 
weeks. 

Common  count,  for  money  payable  for  the  maintenance 
of  a  child  for  the  defendant,  at  her  request,  &c. 

Pleas,  to  the  first  count,  except  as  to  5L  8s.,  being  nine 
weeks'  aliment,  that  after  the  weekly  sum,  in  this  plea 
mentioned,  became  due,  and  during  the  residue  of  the 
weekly  payments  of  the  said  count  mentioned  became  due, 
the  plaintiff  did  not  refrain  from  coming  to  or  near  the 
house  of  the  defendant  or  from  molesting  him,  but  on  the 
contrary  (a),  in  violation  of  the  agreement,  frequently  and 
on  divers  days  came  to  or  near  the  defendant's  house  for 
the  purpose  of  molesting  him,  and  then  did  so  molest  him, 
by  making  a  noise  and  disturbance,  &c.,  and  by  falsely  and 
maliciously  and  without  any  reasonable  or  probable  cause, 
charging  and  accusing  him  to  be  the  father  of  another 
bastard  child,  and  by  falsely  and  maliciously,  Sec,  causing 
him  to  be  registered  as  the  father,  and  by  falsely  and  ma- 
Udouslyand  without  any  reasonable  or  probable  cause  making 
an  application  to  a  police  magistrate  for  a  summons  on  the 
defendant,  as  the  alleged  father  of  the  child,  and  by  falsely, 
&c.,  procuring  it  to  be  served  on  the  defendant,  and  by 
falsely,  &c.  causing  him  to  appear  and  attend  before  the 
magistrate  to  answer  the  said  false  charge,  and  by  falsely, 
&c.  causing  the  magistrate  to  adjudge  the  defendant  to  be 
the  putative  father  of  the  child,  and  make  an  order  on  him 
as  such  putative  father  for  the  payment  to  the  plaintiff, 
as  the  mother  of  the  child,  of  a  certain  weekly  sum,  and 
which  order  was  obtained  by  the  false  testimony  and  im- 
position of  the  plaintiff,  and  all  which  said  acts  were  done 
by  the  plaintiff  with  the  intent  to  molest  the  defendant, 
and  whereby  and  by  reason  of  such  and  the  like  acts  of 

(o)  This  defined  the  breach  ;  Edge  v.  Ptmberton,  12  M.  &  W.  187. 
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the  plaintiff  he  teas  molested,  and  was  put  to  great  ex-  1862. 
pense  and  annoyance  in  appearing  against  the  order  and 
getting  it  quashed  and  set  aside,  wherefore  he  refused  to 
continue  the  said  payments.  And  as  to  the  second  count, 
except  as  to  5/.  8«.,  parcel,  &c.  (averring  it  to  be  the  same 
sum  and  cause  of  action  as  in  the  former  count) :  never 
indebted  as  to  2L  8«.,  parcel  of  the  said  sum  of  5^  8$. 
payment;  and  as  to  the  residue,  payment  into  Court 
Issue. 

J7.  MUis,  Q.C.,  and  Day,  for  the  plaintiff 

Hawkins  and  Ribton  for  the  defendant. 

Hawkins,  for  the  defendant,  claimed  the  right  to  begin ; 
and,  as  the  onus  was  on  the  defendant  of  proving  one  en- 
tire plea, 

CocKBURN,  C.  J.,  allowed  it,  as  the  law  was  admitted, 
subject  to  the  special  defence  set  up. 

The  facts  stated  in  the  first  count,  down  to  the  general 
averment  of  conditions  precedent,  were  proved. 

In  July,  1868,  the  first  child  was  born. 

In  March,  1869,  the  defendant  was  married. 

In  April,  1869,  the  plaintiff  molested  the  defendant  by 
going  to  his  house,  &c. 

On  the  30th  May,  1869,  the  agreement  declared  on  in 
the  first  count  was  entered  into ;  and  it  was,  as  there  stated, 
conditioned  that  the  plaintiff  should  not  molest  the  de- 
fendant in  any  way. 

The  allowance  was  paid  until  July,  1861. 

In  March,  I860,  the  plaintiff  told  the  attorney  of  the 
defendant,  who  paid  it  to  her,  that  she  was  again  with 
child  by  him ;  and  this  was  communicated  to  him.  And 
in  that  year  she  went  to  his  house  and  annoyed  him. 

The  allowance  was  still  paid  to  her,  with  an  admonition 
that  if  she  so  acted  again  it  would  be  withdrawn. 

On  the  28th  September,  I860,  the  second  child  was 
born. 
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1862.  She  always  insisted  that  it  was  the  defendant's  child, 

'^'^^       and  the  allowance  was  still  paid. 

V,  In  July,  .1861|  it  was  withdrawn  by  the  defendant's 

Pan TON. 

attorney. 

In  September,  1861,  she  took  out  a  bastardy  summons 
against  the  defendant^  upon  which  he  appeared  and  at- 
tended, and  an  order  was  made  upon  him  for  payment  of 
a  weekly  sum  for  the  support  of  the  second  child. 

In  November,  1861,  this  order  was  quashed  on  appeal; 
but  the  plaintiff,  being  then  an  inmate  in  a  workhouse, 
and  not  being  able  to  retain  an  attorney,  had  to  appear  in 
person. 

In  February,  1862,  the  present  action  was  brought 
The  plaintiff  was  examined,  and  swore  positively  that  the 
defendant  was  the  father  of  the  second  child,  and  that  she 
had  not  had  intercourse  with  any  one  else  until  after  its 
birth  ;  nor  was  there  evidence  that  she  had. 

On  the  other  hand,  the  defendant  swore  positively  that 
he  had  not  had  intercourse  with  her  after  his  marriage,  nor 
was  there  evidence  (other  than  the  plaintiff's)  that  he  had. 

There  was  no  other  positive  or  express  evidence  than 
this,  that  the  plaintiff's  charge  against  the  defendant  as  to 
the  second  child  was  false. 

There  was  no  evidence  of  any  other  molestation  after 
the  annoyance  upon  which  the  withdrawal  of  the  weekly 
sum  had  been  threatened  in  I860,  except  that  charge; 
and 

CocKBURN,  C.  J.,  ruled  that  the  continuance  of  the  pay- 
ments was  a  waiver  of  the  right  to  withdraw  the  allowance 
on  account  of  any  prior  breach  (a). 

At  the  close  of  the  case  for  the  plaintiff. 

Mills  submitted  that  there  was  no  evidence  that  the 

(a)  This  was  in  accordaoce  with      repair  or  non-insurance  or  the  like, 

the  decisions  as  to  waiver  of  breach      and  was  doubtless  correct.     Vide 

•  of  condition  for  re-entry  on  non-      Doed.  Bu^ar  v.  Jonfs,  5  Exch.  498. 
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plaiDtiff  had  molested  the  defendant  by  coming  to  or  near 
bis  house,  and  that  the  rest  of  the  plea  was  bad,  because 
the  scope  of  the  agreement  restricted  it  to  that  particular 
kind  of  molestation  which  the  parties  had  contemplated 
and  referred  to  at  the  time,  and  which  related  to  the  first 
child ;  and  that  it  could  not  be  deemed  to  refer  to  any 
future  child.  It  might  as  well  be  contended  that  it  would 
apply  to  an  action  for  any  past  or  future  debt. 

CocKBUBK,  C.  J.y  thought  that  the  condition  in  the 
agreement  would  be  broken  by  a  false  and  fraudulent 
charge  made,  as  the  plea  alleged  it  to  have  been,  only  for 
the  purpose  of  molestation ;  but,  if  necessary,  he  would 
reserve  the  point 

Mills  then  opened  a  case  for  the  plaintiff,  founded  on 
the  truth  of  the  charge  of  paternity  as  to  the  second  child. 

At  the  close  of  the  case, 

CocKBtTRN,  C.  J.  (to  the  jury). — ^The  plaintiff  is  entitled 
to  recover  under  the  agreement,  unless  the  defendant 
makes  out  that  she  molested  him,  by  falsely  imputing  to 
him  that  he  was  the  father  of  the  second  child  (a).     And 


1863. 


(a)  In  Gibbon*  v.  VouUoiu,  8 
Com.  B.  Rep.  483,  it  was  held,  that 
00  a  covenant  by  creditors,  in  a 
deed  of  conipositioo,  not  to  *'  mo- 
lest" the  debtor,  *'  contrary  to  the 
intent  of  the  deed,"  an  action 
against  him  for  a  debt  included  in 
the  deed  was  a  breach.  But  that 
was  because,  looking  to  the  scope 
of  the  deed,  it  was  impossible  to 
doubt  that  amng  him  for  the  old 
debts  was  the  very  species  of  mo- 
lestation intended.  Apart,  how- 
ever, from  express  contract,  the 
mere  suing  a  man  even  maliciously 
and  without  reasonable  ground  is 
no  cause  of  action  (Davit  v.  Jeri' 
kin$y  11  M.  dc  W.  745);  so  that  in 
that  case  suing  the  debtor  for  a  new 

VOL.  III. 


debt  would  clearly  be  no  breach. 
But  although  in  cases  of  covenant 
against  claims  of  others  it  b  Unofid 
claims  which  are  meant,  i.e.  claims 
for  which  there  is  legal  ground 
(  Young  V.  Raincock,  7  C.  B.  300), 
yet  in  cases  of  contracts  not  to  mo- 
lest, of  course  only  a  groundUu  suit, 
whether  for  an  old  claim  or  a  new 
one,  could  be  a  breach.  As,  how- 
ever, the  contract  can  only  include 
matters  existing  at  the  time,  or 
matters  unlawful  per  ge,  and  the 
charge  in  this  case  related  to  a  neto 
matter,  and  was  primS/acie  lawful, 
it  is  conceived  the  direction  was 
right,  that  it  would  not  be  a  breach 
unless  it  was  a  false  andjraudulent 
charge. 

F.F. 


130  CASES  AT  THE 

1862.  not  only /abe/y,  hut  fraudulently  and  knowing  it  to  be  a 
false  charge  (a). 

The  first  question  for  you  is,  whether,  in  fact,  the  de- 
fendant was  the  father  of  the  child  ? 

Secondly,  even  if  he  were  not,  did  the  plaintiff  really 
believe  him  to  be  so,  or  was  the  charge  wilfully  false  7 

Of  course,  if  the  defendant  never  had  intercourse  with 
her  after  his  marriage,  it  was  wilfully  false. 

Was  it  wilfully  false  ?  That  question  is  for  you  on  the 
whole  of  the  evidence,  without  regard  to  the  decision  of 
the  magistrates,  one  way  or  the  other. 

The  jury  could  not  agree,  and  eventually 
juror  withdrawn. 

(a)  This  would  be  so,  whether  a  probable  cause;  if  civil,  it  would 

bastardy  summoiis  be  a  civil  or  cri-  not  be  a  cause  of  action,  even  al- 

minal  proceeding.     If  criminal,  it  though  malicious  and  without  rea- 

could  be  no  cause  of  action  apart  sonable  cause,  apart  from  express 

ftom  express  contract,  unices  ma-  contract:  it  is  a  civil  proceeding, 

licious  and  without  reasonable  or  for  the  defendant  may  be  examined. 

Court  of  Common  Pleas,  Westminster,  coram  Byles,  J. 

THE  CONSOLS  INSURANCE  ASSOCIATION  v. 
NEWALL. 

A  deed  signed    XHIS  was  an  action  brought  by  the  company  against 
executed;  and  the  defendant  as  a  shareholder,  to  recover  the  amount  of  a 
calls"  t\^I^in7  fi™^  ^^^  ^^^''  P^^  ^^^^^  ^"  ^^^  ^^^^^  '°  *^®  company, 
never  indebted.      '^^^  declaration,  in  the  usual  statutable  form,  alleged 
If  a  partyexe-  tij^t  the  defendant  was  the  holder  of  certain  shares  in  the 

cutes  a  deed 

under  a  false     company,  and  that  certain  calls  had  been  duly  made,  &c. 

representation 

as  to  its  effect        Pleas:  1.  Never  indebted. 

fs  avoided  by        2.  That  the  defendant  only  agreed  to  become  a  share- 

^"^*  holder  conditionally  upon  his  obtaining  a  certain  sum  of 

money,  which  at  the  time  of  the  commencement  of  the 

action  he  had  ngt  obtained. 
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3.  That  he  was  induced  to  enter  into  the  agreement  and        1862. 

to  eiecute  the  deed   by    the    fraud   and    covin  of  the  ^  ^" 

"^  Thb  Consols 

plaintiffs.  Insubancb 

AttOCIATIOif 

Skee,  Serjt.y  for  the  plaintiffs.  ^  ^ 

Giffard  for  the  defendant. 

It  appeared  that  the  defendant  is  a  weaver  and  pattern 
designer  and  overlooker  of  a  silk  factory  at  Leek,  in 
Staffordshire ;  and  the  plaintiffs'  case  was,  that  when  the 
company  was  projected  the  defendant  approved  of  it  very 
much,  and  agreed  to  take  500  shares  at  H.  a  share,  and 
also  put  his  name  down  for  600  shares  for  his  wife,  and 
that  he  afterwards  signed  and  executed  the  deed  of  settle- 
ment of  the  company,  under  which  he  was  liable  to  be 
called  upon  to  pay  an  instalment  of  5^.  per  share.  The 
plaintiffs'  agents  proved  the  execution  of  the  deed  by  the 
defendant,  and  the  deed  was  put  in  evidence.  The  sche- 
dule contained  the  signatures  of  the  directors  and  share- 
holders.    It  was  proved  that  the  calls  were  due. 

This  was  the  plaintiffs'  case. 

In  support  of  these  pleas  the  defendant  stated  that 
there  was  not  the  number  of  600  shares  opposite  where 
he  wrote  his  name  when  he  wrote  it,  and  that  although 
he  said  he  should  like  some  shares  in  the  company, 
yet  he  said  he  could  not  take  them  unless  some  money 
which  he  was  expecting  was  paid  to  him.  The  plaintiffs' 
agents  told  him  he  need  not  take  the  shares  unless  he 
liked,  nor  unless  his  money  came  to  him  as  he  expected. 
They  further  told  him  that  the  company  would  soon  pay 
20  per  cent,  like  the  Westminster  Joint-Stock  Bank,  and 
pay  also  a  handsome  bonus,  and  persuaded  him  to  sign 
bis  name  to  a  document,  the  nature  of  which  was  con- 
cealed from  him,  and  which  he  believed  only  to  be  a  list 
of  names  of  persons  proposing  to  take  shares,  and  did  not 
know  to  be  the  deed  of  settlement.  His  money  did  not 
come  as  he  expected,  and  when  he  was  written  to  about 

k2 


Nbwall. 
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1862.        the  sharesi  he  wrote  refusing  to  take  them,  and  repudiating 
The  Consols  '^*^^'"S  anything  to  do  with  them.     It  appeared,  on  looking 
Insurance     at  the  names  of  the  directors,  that  one  of  them  was  that 
«.  of  **  Peter  Morison."    The  learned  counsel  for  the  defend- 

ant contended  that  the  defendant's  plea  of  fraud  was  made 
out,  that  he  was  an  illiterate  man  who  had  been  deceived, 
and  induced  to  sign  his  name  by  false  representations,  and 
that  he  was  not  bound  by  his  signature.  And  also  that 
under  the  plea  of  never  indebted  he  was  entitled  to  the 
verdict,  as  he  had  not  really  executed  the  deed. 

Btlbs,  J,,  at  first  doubted,  but  ultimately  acceded  to 
this  latter  view. 

The  learned  Judge,  in  summing  up,  left  it  to  the  jury 
to  say,  first,  whether  the  defendant  had  executed  the  deed, 
because  if,  when  he  wrote  his  name,  the  figures  "  600'' 
were  not  opposite  his  name,  but  placed  there  afterwards, 
he  had  not  in  law  executed  the  deed  (a) ;  and,  secondly, 
whether,  whjeq  he  wrote  his  name  agreeing  to  take  shares, 
it  was  conditionally  that  he  got  paid  the  money  he  ex- 
pected ;  if  so,  the  condition  not  having  been  performed, 
the  agreement  would  not  be  binding  upon  him — as  to  this, 
there  was  a  legal  difficulty,  which  would  arise  afterwards, 
as  to  a  verbal  condition  varying  his  written  agreement; 
and,  thirdly,  whether  the  nature  of  the  instrument  he  was 
signing  was  concealed  from  him,  and  whether  he  was  told 
that  his  signature  would  pot  bind  him  to  take  the  shares. 
This  would  be  fraudulent,  and  go  to  the  root  of  the  con- 
tract (&).  Their  finding  on  these  issues  must  depend  on  the 
nmount  of  credit  they  attached  to  the  respective  witnesses. 

The  jury  found  a  verdict  for  the  defendant 

(a)  See  Swan  v.  The  Auttralian  (6)  See     Wright    v.    Campbell, 

Company,  Excb.,  T.  T.  1862.  Vol.  II.,  p.  393. 
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1862. 
HAMBLIN  V.  SHELTON.  "^^^^ 

.  Trinity  Term. 

Action  on  a  guarantee  given  by  the  defendant  for  On  a  plea  of 

J  ,.   J  ^  -  the  defendant's 

goods  supplied  to  another  person.  coverture,  her 

Plea :  that  at  the  time  of  the  contract  the  defendant  was  J^JJJJS^^""^ 

and  stiH  is  the  wife  of  one  Shelton.     Issue.  proved,  evi- 

dence admitted 

Murray  for  the  plaintiff.  the^pfamtiff  d^ 

cohabitation  of 
Bridge  for  the  defendant.  the  allef^ 

husband  be- 

The  guarantee  was  given  by  the  defendant,  in  the  name  nl^e^ViAYno. 
of  Shelton,  for  goods  supplied  to  her  father,  an  innkeeper.  ^^^  *2"*"L 
At  that  time  she  was  neither  living  with  him  nor  with  her  bis  wife,  and 
alleged  husband ;  but,  as  the  plaintiff  alleged,  described  been  living, 
herself  as  a  widow.    In  point  of  fact,  she  had  been  a  widow  fc^alli*e^,^r- 
(of  one  Oram)  when  she  married  Shelton.    After  the  supply  ri«ge,  with  him. 
of  the  goods,  her  name  was  set  up,  as  Elizabeth  Oram, 
over  her  father's  door.     On  the  plaintiff  inquiring  as  to 
her  name,  she  stated  that  she  had  been,  indeed,  married 
to  Shelton,  but  had  afterwards  heard  that  he  was  already 
married  at  the  time  he  married  her,  and  so  she  hesitated 
to  assume  his  name. 

For  the  defendant,  an  office  copy — from  Somerset  House 
r^istry— of  a  certificate  of  the  marriage  of  one  "  Elizabeth 
Oram,  widow,"  with  one  "  Shelton,  bachelor,"  was  put  in, 
dated  iti  1866,  before  the  time  of  the  contract. 

Keating,  J.  (to  the  counsel  for  the  defendant). — Do  you 
not  call  the  defendant,  or  any  witness  ?  (a)  No  doubt  the 
copy  of  the  certificate  is  (under  14  &  16  Vict.  c.  99)  good 
evidence  per  se  of  a  marriage  (b) ;  but  do  you  go  no  fur- 
ther ?(c) 

(a)  To  prove  the  identity  of  the  name  stated ;  but  as  to  identity  of 

partief,  and  also  to  prove  that  Shel-  parties,  where  it  is  disputed,  there 

ton  was  alive  at  the  time  of  the  must  be  tomf  evidence. 
contract.  (c)  Vide  tupra  (a) ;  et  vide  R,  v, 

(b)  Betwaftn  some  parties  of  the  WiUon,  ante,  p.  122. 
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1862.  The  derendant  was  called  and  proved  that  she  was  the 

person  mentioned  in  the  certificate,  and  that  Shelton  was 
alive  at  the  time  of  the  contract,  but  she  had  not  seen  him 
for  above  two  years. 

Cross-examined,  she  admitted  that  she  had  heard  that 
he  had  been  married,  to  a  woman  still  living,  at  the  time 
of  her  own  marriage  to  him,  and  had  heard  that  a  woman, 
since  her  own  marriage,  claimed  to  be  and  called  herself 
his  wife,  but  she  denied  that  she  had  any  knowledge  of  a 
prior  marriage,  nor  any  reason,  except  from  hearsay  of  the 
woman's  statement,  that  any  such  marriage  had  taken 
place,  and  she  also  denied  that  she  knew  of  any  one  except 
the  woman  herself  calling  her  Shelton*s  wife. 

Evidence  on  the  part  of  the  plaintiff  was  offered,  that 
before  the  defendant's  marriage  with  Shelton  he  had  .lived 
with  the  woman  referred  to  as  with  his  wife. 

Bridge  objected  to  the  evidence  (a),  but 

Kbatino,  J.,  admitted  the  evidence  (ft),  and  left  it  to  the 
jury  whether  they  were  satisfied  that  Shelton  had  been 
married  to  the  woman  referred  to,  as,  if  so,  then  no  doubt 
his  marriage  with  the  defendant  was  invalid,  and  her  plea 
was  disproved.  If,  however,  they  were  not  satisfied  of 
such  previous  marriage,  then  they  ought  to  find  for  the 
defendant. 

Verdict  for  the  defendant. 

(o)  Such  evidence  is  admissible  ment  against  her  for  bigamy.   Vide 

against  the  reputed  hutband  in  an  K.  v.  Wilson,  atUe,  p.  122.     It  is 

action  against  Aim  as  such  husband  perhaps  doubtful  whether  it  is  ad- 

(vide   Ryan   ▼.  SamM,   12   Q.  B.  missible  flgainW  the  second  wife,  or 

Rep.  460 ;    Pawle  v.  Coding,  Vol.  against  any  third  party,  a  stranger. 

II.,  p.  585;  $ed  vide  Gomme  v.  (6)  But  had  the  ?erdict  been  the 

Franklin,  Vol.   I.,  p.  465);   and  other  way  would  have  reserved  the 

it  is  also  admissible  in  favour  of  point  as  to  whether  the  evidence, 

the  second  wife,  as  on  an  indietr  even  if  adminible,  was  sufficient. 
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Coram  Erie,  C.  J.  s-^v-^/ 

BEHRENS  AND  oTHSRs  V.  ALLEN. 

-|-  Trinity  Term. 

JLjIBEL.    The  action  was  by  the  plaintiffs,  as  traders.  Even  if  a  re. 
against  the  proprietor  of  the  Manchester  Guardian^  for  SJ^^JdinwiTn^ 


_iin 
two  articles  therein,  imputing  to  them  dishonest  dealings,  fwokruptcy. 

The  articles  purported  to  be  comments  on  reports  of  cer-  third  partiee 

tain  proceedings  in  bankruptcy,  at  which  it  transpired  that  s^g  fr^^be 

the  plaintiffs  had  for  some  time  prior  to  and  just  before  ^^^  u^jer 

the  bankruptcy  purchased  from  the  bankrupts,  while  they  the  market 

were  insolvent,  large  quantities  of  goods  under  the  market  while*  he  was 

price;  and  the  first  article,  the  subject  of  the  first  count,  privu4"^!' 

imputed  to  the  plaintiffs  (in  effect)  that  they  must  have  commenu  on 

known  that  the  vendors  were  insolvent,  and  were  dispos-  imputing  that 

ing  of  the  goods  in  fraud  of  their  creditors,  likening  him  to  chaies^were 

the  Jew  Fagan,  &c. :  innuendo,  that  the  plaintiff  had  been  "J'n^^^'':^ 

ffailty  of  dishonest  dealings.  Held,  not  pri. 

_,,  -  ,  ,  i_    A^  t  ^       1         vileged,  and  on 

The  second  count  was  on  an  article  on  the  24th  October,  a  plea  that  the 
in  answer  to  a  letter  from  the  plaintiffs,  complaining  of  JjJ)j|^^*^^^ 
the  former  one.     In  this  article  the  defendant,  in  effect,  ^^»  *f»**  **»« 

mi_       i_    1    t-  defendant  must 

reiterated  the  original  charges.    They  had,  however,  pub«  prove  the  dis~ 
lished  the  plaintiffs'  letter,  and  offered  to  publish   any      ''^' 
other  from  them  on  the  subject,  but  professed  their  be- 
lief in  the  truth  of  these  charges,  and  challenged  legal 
enquiry. 

Pleas :  I.  Not  guilty. 

2.  That  the  alleged  libels  were  true  in  substance  and 
fact  (a).     Issue. 

Shee,  Seijt,  E.  James  and  Pope  for  the  plaintiffs. 

Bomll,  Hawkins  and  J.  A.  Russell  for  the  defendant. 

The  evidence  for  the  defence  was,  that  the  bankrupts, 
calico  printers,  had  for  some  months,  between  December, 
1861,  and  March,  1862,  sold  to  the  plaintiffs  20,000  pieces 
of  grey  cloth  (materials  used  in  the  bankrupt's  business  as 

(a)  Held  g<>od  on  demurrer,  the  charges  being  specific. 
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1862. 


Behrenb 
and  Others 

Allen. 


calico  printers,  and  therefore  not  usually  sold  at  all),  worth 
about  12,000/.,  at  prices  greatly  under  the  market  price  of 
the  day,  and  at  a  loss  of  about  1,300/.  The  sales  were  on 
a  promise  by  the  plaintiffs  not  to  re-sell  them  in  the 
Manchester  market,  and  were  not  in  the  usual  way  in  the 
markets,  but  by  private  arrangements,  and  the  last  trans- 
action being  a  few  days  before  the  bankruptcy ;  and  all 
this  appeared  in  the  report,  which  it  was  contended  was 
privileged.  But  there  was  no  express  evidence  that  the 
plaintiff  %neu7  of  the  circumstances  of  the  bankrupts  at  the 
time  or  supposed  them  to  be  insolvent,  nor  did  the  evi- 
dence, as  in  the  report  of  the  ex  parte  proceedings  on  the 
examination  of  the  bankrupts,  impute  that  they  had 
known  it ;  and,  on  the  contrary,  people  generally  supposed 
them  to  be  solvent.  And  the  plaintiffs  themselves  had 
been  examined, 

Erle,C.  J,  held,  that  even  if  the  report  of  the  proceed- 
ings in  bankruptcy  were  privileged,  (which  was  doubtful,) 
the  comments  were  not  so,  as  they  went  far  beyond  it,  and 
he  left  the  case  to  the  jury  on  the  plea  of  justification ; 
whether  it  was  proved  that  the  plaintiffs  had  bought  the 
goods  knowingly  under  such  circumstances  as  that  they 
were  guilty  of  dishonest  dealings,  i.  e.,  knowing  that  the 
sellers  were  insolvent  or  likely  to  be  so  (a). 

Verdict  for  the  plaintiff,  damages  1,000/. 


(a)  Unless  they  were  so,  the 
mere  selh'ng  under  the  market  price 
would  be  no  fraud  in  them,  and  the 
buying  would  be  no  fraud  in  the 


plaintiflfs;  and  the  plea  put  de- 
fendant to  prove  the  iting  of  the 
charge;  Roberts  y,  Broton,  lOBing. 
519. 


PEARCE  t;.  TUCKER. 

iTriuity  Term.       . 

A  workman       -cLCTION  for  fitting  up  a  kitchen  range  in  an  improper 
being  bound  to  .  ,  ... 

do  his  work  in   and  unworkmanhke  manner. 

a  workmanlike 

manner,  it  is  no  excuse  for  his  doing  it  so  as  to  be  useless,  that  it  was  not  possible  to  do  it 

otherwise,  unless  he  told  his  employer  so. 
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Plea  :  inler  aUa,  that  the  range  was  not  put  up  in  ah        1862. 
improper  manner. 

Murphy  for  the  plaintiff. 

Mitts  and  Hance  for  the  defendant. 

The  case  for  the  plaintiff  was^  that  he  had  employed  the 
defendant,  as  a  workman  in  his  trade,  to  put  up  a  new 
kitchen  range  with  an  old  boiler  behind,  and  that  hot  water 
could  never  be  got  from  the  boiler,  as  there  were,  in  fact, 
no  flues  to  carry  the  heat  from  the  fire  to  and  about  the 
boiler. 

The  defendant  called  witnesses  to  prove  that  flues 
were  made  as  large  as  the  space  allowed  of,  but  that  the 
space  was  not  large  enough  to  make  them  effective, 
and  so  he  could  not  make  a  good  job  of  it  nor  of  the  old 
boiler,  which  was  badly  constructed* 

It  was  answered,  that  if  the  plaintiff  had  known  that  he 
would  not  have  had  the  work  done  at  all.  And  it  did 
not  appear  that  the  defendant  had  told  him. 

Erlb,  C.  J.  (to  the  jury). — Was  it  not  the  duty  of  the 
defendant  to  tell  the  plaintiff  that  he  could  not  do  the 
work  in  a  workmanlike  manner,  and  that  in  fact  it  would 
be  throwing  away  money  to  have  it  done  at  all,  as  it  must 
have  been  obvious  to  any  competent  workman  that  it 
could  not  be  properly  done.  If  so,  it  is  no  excuse  to  the 
defendant  that  he  could  not  do  the  work  properly ;  primA 
facie,  it  must  be  taken  that  a  workman  undertakes  to  do 
bis  work  in  a  workmanlike  manner  (a).  If  the  plaintiff 
had  been  told  that  it  was  impossible  to  do  it,  he  might  not 

(a)  Per  Paskb,  B.^If  a  work-  defendant  might  show  under  the 

man  contract  to  supply  labour,  it  general  inue  that  the  machine  was 

must  be  taken  to  mean  that  the  manufactured  by  the  plaintiff  for 

labour  shall  be  of  the  quality  which  the  defendant,  and  that  it  did  not 

would  be  bestowed  by  a  workman  work  and  was  useless;  GrounuU  v. 

of  ordinaiy  skill    in    his    trade ;  Lamb^  1  M.  &  W.  352.    As  to  ao 

Cemeru  y.  Paddon,  2  C,  M.  &  R.  iion  for  doing  work  in  an  improper 

547.   So  in  an  action  for  a  machine  way,  vide  Mondel  ?.  Steele,  8  M.  & 

sold  and  delivered :  held,  that  the  W.  858. 
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1862.  have  had  it  done^  and  if  he  had,  then  he  could  not  have 
sustained  the  action.  But  non  constat  that  he  knew  it^ 
whereas  the  defendant  must  be  taken  to  have  known  it* 

Verdict  for  the  plaintiff^  15/. 

Court  of  Exchequer t  Westminster ^  coram  Wilde,  B. 
FLETCHER  v.  WINTER. 
In  an  action  by  A.CTION  for  work,  &c.  bv  the  plaintlflf  as  an  attorney. 

an  attorney  for  ,-,,-.  i     t  i»  lort*        «.  •    • 

the  costs  of  an  The  claim  was,  to  recover  a  balance  of  132/.,  after  givmg 

'c^^eT.'thV  credit  for  96/.  as  paid. 

the  subject  of        Pleas :  never  indebted  and  payment. 

a  specific  be-  '    ^ 

dalS^b*  the       ^Vh  Seymour  for  the  plaintiff, 

SEZtr        -P«^'  Serjt.,  for  the  defendant. 

d^fcUce'b^Uig       The  claim  related  to  the  expenses  of  the  probate  of  the 

that  the  action,  ^i||  of  one  Winter,  and  also  the  costs  of  suit  or  of  defence 

which  had  ^  ^  ' 

failed,  was  only  in  several  actions  brought  by  or  against  the  defendant  as 

brought  under    ,. 

the  advice  of      o\a  executor. 

Ind^th^tTt  was  '"  December,  1860,  the  will  (which  was  drawn  by  the 
wholly  useless;  plaintiff)  was  made.  In  December,  1861,  about  a  year 
course  being  to  afterwards,  the  testator  died.  The  will  directed  the  debts 
ministratton'  '  to  be  paid  out  of  the  residuary  estate,  and  there  were  spe- 
Ch™S!I;e"*  '/"h  ^^^^  bequests  of  the  bulk  of  the  property,  chiefly  to  an 
course  it  was  illegitimate  son  of  the  testator,  and  to  the  defendant,  his 
found  neces-  nephew.  To  the  latter  was  left,  inter  alia,  a  barge  called 
-'LwAhanV  ^^^  Adonis,  which,  however,  after  the  testator's  death,  was 
was  neverthe-   claimed  bv  his  reputed  son,  on  the  CTound  of  an  alleged 

less  for  the  jury     .^  ./     .         /  '       ^         ,  ,    ^         ,.      ,       , 

on  the  whole  gift  to  him  by  the  testator  a  few  days  before  his  death, 
thw'tiircruree  ^^^f  therefore,  nearly  a  year  after  the  will.  The  defendant, 
b^^'^IT^r'  t  ^^^  ^^'®  executor,  was  introduced  to  the  now  plaintiff,  an 
was  so  wholly  attorney,  by  one  Kent,  and  employed  him  to  take  out  pro- 
the  defendant  bate  of  the  will,  the  expense  of  which  was  about  392., 
bcnefiTfrom^?;  ^^^^^  was  not  disputed,  and  had,  indeed,  been  almost 

but  held,  also, 

that  attomies  might  be  called  and  examined  as  skilled  witnesses  on  that  question. 
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paid,  being  covered  (except  as  to  4/.)  by  a  sum  of  35/.  paid        1862. 
oQ  account. 

The  rest  of  the  claims  in  respect  of  the  costs  of  the 
actions,  was  in  the  course  of  the  causes  abandoned,  except 
so  far  as  related  to  the  costs  of  an  action  brought  by  the 
now  defendant,  as  executor,  against  the  reputed  son,  to 
recover  the  disputed  barge,  the  Adonis. 

The  case  for  the  now  defendant  was,  that  this  action 
was  brought  (as  the  others  bad  been)  under  the  advice  of 
the  now  plaintiff,  and  that  it  was  worse  than  useless. 

It  appeared  that  the  plaintiff  gave  Kent  a  commission 
on  business  he  introduced  to  him,  and  chiefly  carried  it  on 
by  a  clerk,  named  Birch,  to  whom  also  he  allowed  such  a 
commission,  and  who,  in  his  turn,  got  business  done  by 
one  Richards.  The  now  defendant  was  an  illiterate,  igno* 
rant  man,  and  stated  that  he  left  the  matter  in  the  hands 
of  the  now  plaintiff,  his  attorney;  and  that  Kent  iaw  him 
now  and  then  about  it,  but  did  not  consult  him  at  all 
about  the  course  to  be  taken. 

In  March,  1861,  after  the  action  for  the  barge  was  com- 
menced, the  other  side  had  taken  out  a  summons  for  an 
administration  in  Chancery,  but  the  now  plaintiff  did  not 
consult  his  client,  the  executor,  the  now  defendant,  about 
it,  and  would  not  accede  to  that  course  being  taken.  At 
that  time  the  costs  of  the  action  for  the  barge  only  came 
to  SL  It  was  ultimately  taken  down  to  trial  by  the  now 
plaintiff,  and  the  verdict  was  against  his  client,  the  now 
defendant  (the  jury  finding  in  favour  of  the  alleged  gift), 
so  that  he  became  liable  for  120/.,  the  costs  of  the  other 
side,  as  well  as  for  his  own,  which  formed  the  bulk  of  the 
claim  in  the  present  action. 

The  plaintiff  declared  that  the  proper  course  was  for  the 
executor  to  bring  an  action  at  law  to  recover  the  barge 
(as  it  was  in  the  possession  of  the  legatee  at  the  time  of 
the  death);  because,  besides  the  specific  legacies,  there 
was  quite  enough  to  pay  the  debts.     He  said  he  had  as- 
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1862.  certained  the  amoant  of  the  debts  and  assets  as  well  as  he 
y^^^^  cottldy  and  that  the  debts  were  300^,  and  the  assets  1,100/. 
V.  This  latter  estimate,  however,  it  should  seem,  compnsed 

the  whole  estate,  including  the  value  of  the  specific  lega- 
cies; and  there  was  evidence  that  the  assets,  exclusive  o( 
the  specific  bequests,  only  came  to  120/.,  u  e.  not  enough 
to  pay  the  debts. 

And,  on  the  part  of  the  defendant,  it  was  contended  that 
the  proper  course  would  have  been  to  take  out  an  adminis- 
tration summons,  or  go  in  under  that  taken  out  by  the 
l^atee,  as  it  was  impossible  to  avoid  the  necessity  of 
going  into  Chancery ;  because  the  assets  were  not  suffi- 
cient without  taking  in  the  specific  bequests,  and  the 
assets  could  only  be  marshalled  in  Chancery. 

Mr.  Barnard,  who  had  been  counsel  engaged  for  the 
now  defendant  in  the  action  for  the  barge,  was  called  to 
prove  that  the  course  taken  in  that  action  was  proper,  and 
that  there  was  a  case  for  the  plaintifi^  therein. 

It  did  not,  however,  appear  that  there  bad  been  a  case 
laid  before  the  learned  counsel  to  advise  as  to  the  proper 
course  to  be  taken,  whether  it  should  be  an  action  or  an 
administration  summons;  and  the  case  for  the  now  de- 
fendant, as  already  stated,  was,  not  that  the  action  itself 
had  been  badly  conducted,  but  that  it  was  a  wholly 
wrong  and  useless  course  to  take,  since,  even  had  the  then 
plaintiff  succeeded,  there  would  have  been  still  a  necessity 
to  resort  to  Chancery ;  whereas,  on  the  other  hand,  if  the 
case  had  been  taken  into  Chancery  at  once,  the  whole 
matter  might  then  have  been  settled,  without  any  action 
at  law. 

In  support  of  this  view  Mr.  Mayhew,  who,  in  July, 
1861,  had  been  employed  by  the  now  defendant,  was 
called,  and  stated  that  the  proper  course  was  to  take  out 
an  administration  summons,  and  that  thereon  all  parties 
would  have  been  examined,  and  the  chief  clerk  might,  if 
the  parties  consented,  have  adjudicated  as  to  the  barge ; 
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or,  if  it  had  been  required  and  deemed  necessary,  the  1862. 
Court  could  have  directed  an  issue  of  fact ;  but  that,  in 
that  case,  probably  the  defendant  would  not  have  had  to 
pay  costs,  and  that,  in  the  proceedings  in  Chancery,  all 
questions  could  have  been  settled,  and  the  assets  mar- 
shalled ;  and  he  had  himself  found  it  necessary  in  the  eud 
to  take  out  an  administration  summons,  in  which  all 
matters  were  wound  up. 

Several  other  attornies  were  called,  who  gave  similar 
evidence,  that  the  proper  course  to  take  was  to  go  into 
Chancery,  and  that  the  course  which  had  been  taken  was 
improper  (a). 

This  evidence  was  objected  to,  but  the  objection  not 
being  distinctly  and  formally  pressed, 

Wilde,  B.,  took  no  note  of  the  objection^  and  admitted 
the  evidence  (ft). 

At  the  close  of  the  case, 

WiLDB,  B.  (to  the  jury). — The  question  is,  whether  the 
plaintiff's  services  in  the  suit  as  to  the  barge  were  such  as 
to  be  wholly  useless  to  the  now  defendant.  If  not,  he  is 
entitled  to  recover,  even  although  there  might  be  ground 
to  maintain  an  action  for  negligence.  Now  the  question 
as  to  the  barge  could  only  (except  by  consent)  have  been 
determined  by  the  trial  of  an  issue  or  action  at  law ;  and 
the  defendant  has  had  it  tried,  and  has  so  far  derived 

(a)  The    witnesses    were    not  II.,  p>  478. 

merely  asked  this,  but  also  whether  (6)  And  though  in  his  absence  a 

the   plaintiff  had    been,   in   their  rule  for  a  new  trial  was  granted,  on 

opinion,  guilty  of  negligence,  and  the  ground,  inter  alia,  of  the  im- 

this,  no  doubt,  was  a  step  beyond  proper  admission  of  this  evidence, 

the  limits,  as  it  was  asking  them  yet,  as  be  informed  the  Court  when 

the  very  question  the  jury  had  to  the  rule  came  on  to  be  argued,  that 

determine.    See  CampbeU  ?.  Rich'  the  objection  had  not  been  pressed, 

ards,  2  N.  &  M.  542.   But  that  the  the  Court  refused  to  entertain  it, 

main   questions  were    admissible,  and  seemed  to  think  that  there  was 

see  Chapman  v.  Walton,  10  Bing.  nothing  in  it.     Vide  iupra  (a). 
57;  et  vide  Hatch  v.  Lewitt  Vol. 
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1862. 


benefit  from  it,  although  he  has  not  succeeded.  If  yoa 
think,  however,  that  there  was  such  negligence  on  the 
part  of  the  plaintiff,  that  by  reason  thereof  the  defendant 
derived  no  benefit  from  his  services,  find  for  the  defendant. 

Verdict  for  the  defendant  (a). 


(a)  A  rule  was  obtained,  partly 
on  the  ground  of  the  improper  ad- 
misiion  of  e?idence  (as  to  which, 
however,  vide  anU)^  but  chiefly  as 
against  evidence.  It  was  aigued 
in  the  Sittings  after  T.  T.,  before 


Pollock,  C.  B.,  Bramwell,  B., 
and  Wilde,  B.,  by  Pttrry,  Seijt., 
and  Digby  Seymour.  The  Court 
took  time  to  consider,  but  gave  do 
judgment  that  Term. 


MiddUtex 

Sittingt. 

Baiter  TVrm. 

1861. 

A  sub-con- 
tractor, suing 
the  employer 
for  worK  tttra 
the  original 
contract  must, 
put  in  that 
contract,  if  in 
writing,  and 
also  prove  a 
separate  and 
distinct  con- 
tract with  the 
employer  to  do 
the  work  sued 
for. 


Coram  Cliannellf  B. 
ECCLES  V.  SOUTHERN. 

j5LCTI0N  for  work  and  materials. 

Plea:  never  indebted. 

Milward  (with  him  Oiffard)  for  the  plaintiff. 

Monk  and  Kemplay  for  the  defendant. 

The  work  was  stone*work  done  by  the  plaintiff,  and  the 
plaintiff  being  called,  stated  that  one  Trimlet  had  made  a 
contract  in  writing  with  the  defendant  to  do  work  at  a 
certain  asylum,  but  that  the  work  for  which  this  action 
was  brought  was  quite  distinct  from  the  work  under  that 
contract,  and  under  a  separate  contract  with  the  de- 
fendant. 

Channbll,  B.,  tliereupon  ruled  that  the  contract  be- 
tween Trimlet  and  the  defendant  need  not  at  present  be 
produced. 

The  plaintiff,  on  cross-examination,  said  that  this  work 
was  "extras  on  Trimlet's  contract;"  that  Trimlet  con- 
tracted with  Southern,  the  defendant,  for  certain  work ; 
that  then  he,  the  plaintiff,  contracted  with  Trimlet  to  take 
it  under  him,  and  got  the  quantities  from  him,  and  was  to 
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pay  him  a  small  sum  for  it.    Trimlet  told  him  he  had         l^^i- 
contracted  with  the  defendaat  for  it,  that  the  work  was  in 
that  contract 

Monk  then  objected  that  the  plaintiff  was  really  a  sub* 
contractor  (a)  under  Trimlet^  and  must  be  taken  to  be  in 
the  same  position ;  that  therefore  the  written  contract  of 
Trimlet  with  the  defendant  must  be  produced. 

Channbll,  B.,  was  of  that  opinion,  but  not  wishing  to 
stop  the  case,  offered  to  reserve  leave  to  enter  a  nonsuit. 

Ultimately,  however,  the  contract  was  produced,  and 
witnesses  were  called  on  both  sides. 

Channeij.,  B.  (to  the  jury). — Was  there  a  distinct  con- 
tract by  the  defendant  with  plaintiff  to  do  this  work  for 

him? 

Verdict  for  the  plaintiff  (i). 

(«)  A  Bob-ooatractor  eannot  sue      East,  62,  in  noiu. 
the  tmplojer  for  work  within  the  (b)  A  nonsuit  was  entered, 

eontract ;  Brmmah  v.  AbingdoUf  15 


Coram  Martin,  B. 
SMITH  AND  OTHERS  V.  RUDHALL  ^^'^  '^'^ 

.  1862. 

Action  for  the  price  of  lime,  &c.  sold  to  the  defendant.  Defendant 

Plea :  never  indebted.  pfJylSJ  I"" 

Prentice  (with  him  Connolly)  for  the  plaintiffs.  some  houses, 

Denman  and  Powell  for  the  defendant.  guaramee  for  a 

supply  of  ma-  . 

One  Jenkins  had  contracted  with  the  defendant  to  build  terials  to  the 

him  two  houses.    Jenkins  wanted  the  plaintiffs  to  supply  oenainamount, 

the  lime,  &c.,  but  they  declined  to  do  so  without  a  gua-  "^  afterwards 

rantee.    The  defendant  gave  a  guarantee  for  the  amount  ftuther  supply 

of  200/.,  and  lime  to  that  amount  was  supplied  and  paid  amount,  and 

for  by  the  defendant.     More  lime  was  still  required,  and  haTfngS^"^*'* 

supplied  on  the 
order  of  the  builder^the  defendant  being  constantly  on  the  premises : — Held,  that  it  was  for 
the  jury  whether  he  had  so  acted  as  to  lead  the  plaintiff  to  belie?e  that  the  latter  supply  was 
to  be  on  bia  erediL 
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Smith 
and  Others 

V, 
RVDHALL. 


for  this  the  defendant  gave  an  order  on  the  plaintiffs, 
'*  supply  so  much  lime^  &c./'  but  limited  to  the  amount 
of  50/. ;  and  the  lime  to  that  amount  was  supplied  and  paid 
for  as  before.  Jenkins  still  required  some  more,  and  more 
was  supplied  by  the  plaintiffs  on  his  order,  to  the  amount  of 
nearly  502.,  without  any  further  express  order  or  authority 
from  the  defendant ;  but  he  was  on  the  spot  continually, 
and  indeed  resided  in  one  of  the  houses,  then  completed. 

On  the  part  of  the  defendant,  it  was  contended  that 
there  was  no  evidence  of  any  contract  by  him  to  pay  for 
this  latter  supply,  the  original  guarantee  and  the  subse- 
quent order  being  both  limited  in  amounts. 

At  the  close  of  the  case, 

Martin,  B.  (to  the  jury). — Did  the  defendant  so  act  as 
to  lead  the  plaintiffs  to  suppose  that  the  supply  in  question 
was  to  be  on  his  credit?     If  so,  find  for  the  plaintiffs. 

Verdict  for  the  plaintiffs  (a), 

(fl)   Vide  Sweeting  y.  Atplin,  7  M.  &  W.  165. 


Trinity  Term, 

In  an  action 
for  the  price  of 
articles  of 
house  furniture 
ordered  by  the 
son  of  the  de- 
fendant in  his 
name,  the  fact 
that  the  father, 
the  defendant, 
some  months 
afterwards, 
came  to  reside 
in  the  house 
and  claimed 
the  goods  as 
hia '.^Held, 
evidence  from 
which  a  jury 
might  infer  nis 
adoption  of  the 
order. 


BROOKS  V.  MERRYWEATHER. 

Action  for  goods  sold. 

Plea :  never  indebted,  and  payment  after  action  brought. 

Talfourd  Salter  for  the  plaintiff. 

lindal  Atkinson  for  the  defendant. 

In  June,  1860,  a  customer  of  the  plaintiff,  an  upholsterer, 
at  Brighton,  had  introduced  to  him  the  son  of  the  defend- 
ant, as  ''  Captain  M erryweather,"  and  he  had  ordered 
some  carpets,  &c.  to  be  sent  to  a  certain  house,  as  the 
plaintiff  aoid,  for  his  father,  the  defendant;  but,  as  he  said, 
for  himself.  In  point  of  fact,  the  father  had  not  been,  and 
was  not,  at  Brighton  at  the  time,  and  the  goods  were 
selected  and  purchased  by  and  for  his  son.    They  were. 
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however,  sent  with  a  bill  made  out  to  Mr.  Merry  weather; 
and  it  appeared  that  the  son  had  changed  his  name  to 
Merryweather  Turner,  and  although  he  said  that  among 
his  friends  he  still  used  the  name  of  Merryweather  only, 
be  admitted  that  on  all  public  occasions,  and  sometimes 
to  tradesmen,  he  went  by  the  other  name.  The  plain- 
tiff knew  neither  the  one  nor  the  other  personally;  and 
there  was  evidence  that  the  son  had  publicly,  in  Brighton, 
assumed  the  name  of  Merryweather  Turner.  The  plain- 
tiff had  notice  to  produce  his  books,  but  they  were  not 
called  for  on  the  part  of  the  defendant.  A  second  in- 
voice wa9  sent  in,  made  out  to  the  son. 

In  July,  1861,  the  defendant,  the  father,  came  to  reside 
at  Brighton  at  the  house  in  question,  where  the  carpets 
were  laid  down,  and  there  he  and  his  son  had  resided 
since.  There  was  evidence  that  the  defendant  was  rated 
for  the  house  (a).  Just  after  he  came  there  were  applications 
for  payment,  and  then  a  writ  issued  against  him,  which, 
however,  was  not  served  until  October.  In  November, 
the  debt  was  paid  by  the  son,  but  the  father's  liability 
was  disputed,  and  the  action  was  continued  on  account 
of  the  costs. 

In  March,  1862,  there  was  a  writ  of  execution  against 
the  son ;  and  when  the  officer  came  to  levy,  the  defendant, 
the  father,  claimed  the  goods  as  his;  bis  son  supported  the 
claim,  and  the  officer  withdrew. 

At  the  close  of  the  case, 

Martin,  B.  (to  the  jury),— The  first  question  is,  whether 
the  plaintiff  believed,  when  he  was  supplying  the  goods, 
that  they  were  supplied  on  the  orders  and  the  credit  of  the- 
defendant?  That  is,  did  the  son  so  conduct  or  express 
himself  as  to  lead  the  plaintiff  to  believe  so?  But  that 
will  not  be  enough,  unless  the  defendant  authorized  or 
afterwards  adopted  that  conduct,  or  act,  of  his  son.     And 

(tf )  See  Justice  v.  EUtob,  Vol.  I.,  p.  256,  et  vide  po$t. 
VOL.  III.  L  F.P. 
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Prentice^  Tor  the  plaintiff,  claimed  to  recover  the  whole 
Bum  of  600/.  (less  intere8t)i  and  substantial  damages  on 
the  other  breach,  at  least  for  the  expense  of  preparing  the 
deed. 

Martin,  B. — As  to  the  first  breach,  the  plaintiff  is  en- 
titled to  recover  the  whole  sum,  less  interest.  As  to  the 
other  breach,  he  cannot,  I  think,  recover  the  expenses  of 
the  deed ;  but  a  substantial  sum,  say  500/.,  to  be  reduced 
to  a  nominal  amount  on  his  executing  the  deed. 

Verdict,  accordingly,  for  600/.  on  the 
first  breach,  less  interest;  and  600/. 
on  the  second  breach,  to  be  reduced 
to  one  shilling  on  defendant's  exe- 
cution of  the  deed  (a). 


roents  due,  but  for  the  breach  of  an 
entire  contract  to  pay  the  whole, 
though  the  particuUr  breach  is 
non-payment  of  part.  If  the  plain- 
tiff could  not  bring  another  action, 
then  he  is  compelled  either  to  lose 
the  rest,  or  be  kept  out  of  the  whole 
until  all  18  due;  and  perhaps  on 
that  principle  the  jury  might  give 
the  whole  as  damage,  just  as  in  a 
case  of  wrongful  dismissal  the  jury 
may  in  an  action  brought  before 
the  term  of  service  is  over  give  da- 
mages for  the  whole  term  {Good- 
man V.  Pocock,  19  L.  J.,  Q.  B. 
410),  though  the  plaintiff  has  in 
that  case  (and  possibly  in  this)  an 
election  of  two  remedies,  taking  his 
chance,  if  he  chootes  to  sue  before 
the  time  is  up,  of  getting  the  whole 
in  damages.  That  separate  actions 
might  be  brought,  see  HartUl  v. 
Brown,  3  Exch.  Rep.  434. 


(a)  That  in  such  a  case  the  ac- 
tion must  be  for  not  giving  the 
bills,  see  Paul  v.  Dod,  2  C.  B.  Rep. 
800,  even  where  there  would  be  a 
cause  of  action  apart  from  the 
agreement  to  give  the  bills.  But 
that  there  is  no  difference  as  to  da-  . 
mage,  between  a  contract  to  pay  a 
sum  of  money  and  to  give  a  bill  for 
it,  seems  to  follow  from  the  prin- 
ciple on  which-  a  bill,  negotiable,  is 
taken  as  primd  facie  payment,  until 
returned  dishonoured,  on  which 
principle  it  is  a  good  plea  that  such 
a  bill  has  been  taken  "  for  and  on 
account  of  a  debt ;"  Kemp  v.  Watt, 
15  M.  &  W.  672.  A  man  could, 
not  be  permitted  to  presume  that 
his  bill  would  be  dishonoured.  And 
in  actions  for  not  giving  a  bill,  it  is 
believed  the  plaintiff  always  reco- 
vers the  full  amount  of  the  debt, 
less  discount. 
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HARTLAND  and  othbhs  v.  JUKES  and  othbrs.  ^-^/-^ 

xHIS  was  an  action  by  the  public  officer  of  the  Glou-   TrinUff  Term. 

cester  Banking  Company  against  the  executors  of  one  pJlaWe  on 

Steward,  on  a  joint  and  several  promissory  note,  dated  4th  jj«n>«ndf  given 

December,  1855,  by  him  and  one  W.  Courtnay,  for  200/.,  agreement  as 

payable  on  demand  to  the  bank.  banking  ac-^ 

Second  count,  on  an  agreement  by  way  of  continuing  ^^^^^f^, 

guarantee  for  any  balance  that  might  be  due  on  Courtnay's  from  ^tie  day 
^  J  ^  J      it  ia  gWcn,  and 

account.  it  is  not  kept 

Averment  of  a  balance.  ^l^^  '^l 

Breach,  non-payment  ~*"**»  ^  f^y* 

■    •'  ...  mentemade 

Plea :  the  Statute  of  Limitations.  upon  that  ac- 

count,  nor  does 

Macnamara  and  T.  C.  Mathew  for  the  plaintiff.  **»•  agreement 

*  create  a  dia- 

Collier  and  Marsh  for  the  defendant  **"?*  *^*»~  "^ 

action. 

On  the  day  the  note  was  given  a  memorandum  was 
signed  by  both  parties,  to  the  effect  that  the  note  was 
given  to  the  bank  as  a  further  and  collateral  security  for 
the  banking  account  intended  to  be  kept  by  W.  C.  with 
them,  and  "  they  are  at  liberty  to  recover  from  us,  or  each 
of  us,  up  to  that  amount^  all  or  any  sums  in  which  W. 
Courtnay  may  be  indebted  on  such  account  for  monies 
lent  to  or  advanced  by  the  bank  to  him." 

The  account  with  Courtnay  was  settled  half-yearly. 

In  June,  1856,  the  balance  against  him  was  194/. 

3/acnamara,  for  the  plaintiff,  relied  on  the  agreement 
as  an  answer  to  the  plea  of  the  statute,  contending  that  it 
made  the  note  a  continuing  security,  available  so  long  as 
any  balance  existed  against  Courtnay  upon  the  banking 
account,  or  itself  created  a  right  of  action  as  a  continuing 
guarantee,  on  which  there  was  a  cause  of  action  in  1856. 
He  cited  Webb  v.  Spicer(a);  but 

Martin,  B.,  said,  the  memorandum  was  no  agreement, 
(fl)  18  L.  i.,  Q.  B.  142,  referring  to  Ford  ▼•  Beech,  11  Q.  B.  Rep.  852. 
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and  gave  no  right  of  action  diflferent  from  that  on  the 
note,  which  arose  on  the  day  the  note  was  given.  The 
note  was  not  affected  by  the  memorandum^  and  was  pay- 
able absolutely.  The  payment  here  was  not  on  account 
of  the  note,  and  so  does  not  affect  the  operation  of  the 
statute  upon  it,  nor  create  a  distinct  cause  of  action.  The 
statute,  therefore,  is  an  answer  to  the  action  on  both 
counts.  There  is  nothing  for  the  jury,  and  I  must  direct 
a  verdict  for  the  defendant;  but  will  reserve  leave  to  move 
to  enter  a  verdict  for  194/, 

Thereupon  there  was  a 

Nonsuit. 


7Vtivt7y  Term. 

The  Mercantile 
Law  Amend- 
ment Acty  19  & 
20  Vict.  c.  97, 
8.  14,  is  pro- 
spective only, 
and  does  not 
apply  to  notes 
made  before 
the  Act,  even 
though  the 
payment  or 
acknowledg- 
ment has  been 
qfter  the  Act 


COCKERELL  v.  SPARKE8. 

Action  on  a  promissory  note  for  200Z.,  dated  the  9th 
of  November,  1863,  payable  two  months  after  date. 

Plea  :  the  Statute  of  Limitations. 

Keane  for  the  plaintiff. 

Beresford  for  the  defendant 

The  note  was  given  as  surety  for  one  Hilder.  On  the 
6th  of  April,  1861,  the  defendant  gave  the  plaintiff  a 
written  consent  to  his  receiving  a  dividend  under  Hilder's 
estate,  without  prejudice  to  his  claim  on  the  defendant  on 
the  note. 

Keane  relied  on  this  as  an  acknowledgment  in  writing, 
&c. 

Beresford  relied  on  the  Mercantile  Law  Amendment 
Act,  19  &  20  Vict.  c.  97,  s.  14. 

No  doubt  it  had  been  decided  in  Jackson  v.  Woolley  (/i) 
to  be  prospective  only,  but  there  the  payments  were  before 
the  statute,  here  they  were  after  the  statute. 

(fl)  27  L.  J.,  Q.  B.  181. 
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Martin,  B. — ^That   makes  no  difference  in  principle.         1862. 

But  I  will  reserve  the  point*  r^^^^^^'^'^ 

r  •  '       'm  COCKERBLL 

Verdict  for  the  plaintm. 


SPARKBt. 


HAMMOND  V.  MATHER. 

JbiJECTMENT  for  breach  of  condition  of  re-entry  on 
non-payment  of  rent. 

Needham  for  the  plaintiff. 

Pearce  for  the  defendant. 

It  was  opened  for  the  plaintiff,  and  not  disputed,  that 
half  a  year's  rent  was  in  arrear,  and  that  the  premises 
were  left  fastened  up,  so  that  the  landlord  could  not  enter 
to  distrain,  nor  see  if  there  were  a  sufficient  distress  on  the 
premises.  There  had  been  for  the  same  reason  no  demand 
of  the  rent. 

Mabtin,  B.,  said  that  was  sufficient  (a),  and  directed  a 

Verdict  for  the  plaintiff. 


Trinitif  Term, 

If  the  tenant 
of  demised  pre- 
mises leave 
them  locked 
up,  the  land- 
lord may  re- 
cover under 
the  C.  L.  P. 
Act,  1852,  s. 
210,  as  no  suf- 
ficient distress 
can  he  found. 


(a)  It  has  been  held,  that  if  the 
landlord  shows  he  was  prevented 
by  the  defendant  from  entering  on 
the  premises  to  distrain,  he  is  en- 
titled to  recover  tinder  the  statute 
4  Geo.  4,  c.  28  (now  re-enacted  by 
the  C.  L.  P.  Act,  1852,  s.  210), 
withottt  showing  that  there  was  no 
sufficient  distress  on  the  premises, 
the  words  of  the  sUtute  (still  the 
same)  being,  "  that  it  be  proved  on 


the  trial"  (in  case  the  defendant 
appears)  "  that  no  sufficient  distress 
was  to  be  found  on  the  demised 
premises/'  this  being  deemed  to 
mean  no  distress  which  can  be  got 
at ;  Doe  d.  Chippendale  ▼.  Dygon, 
M.  &  M.  77;  Cox  v.  Koe,  5  D.  & 
L.  273;  Doe  v,  Franks,  2  C.  &  K. 
678 ;  Doe  d.  Davit  ▼.  Roe,  5  D.  & 
L.  272 ;  Doe  d.  Dixon  ▼.  Roe,  7 
C.  B.  577 ;  Rowoe,  N.  P.  652. 
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Triniiff  Term. 

On  comparison 
of  handwriting 
both  documents 
must  be  in 
Court.    On  se- 
condary evi- 
dence being 
proffered  of  a 
written  agree- 
ment, if  it  ap- 
pear to  have 
been  un- 
stamped when 
seen  by  the 
witness,  such 
evidence  is 
excluded. 

Custom  in  a 
trade  admitted 
to  add  a  term 
to  a  written 
agreement 

As  between 
the  lender  and 
hirer  of  horses, 
the  latter  is  not 
liable  for 
casual  negli- 
gence of  a 
driver  em- 
ployed with 
reasonable 
care. 


Coram  Wilde,  B. 

ARBON  V.  FUSSELL. 

-oLCTION  by  job-master  against  the  hirer  of  a  pair  of 
horses.  The  first  count  was  on  an  alleged  contract  of  hire, 
determinable  with  three  months'  notice.  Breach,  deter- 
mination without  such  notice. 

Second  count,  on  the  bailment  of  the  horses.  Breach, 
so  negligently  driving  them  that  they  fell  and  were  injured. 

Pleas:  denying  the  contract  and  the  breach;  and  not 
guilty. 

Huddksion  and  Garth  for  the  plaintiff. 

Phinn  and  Day  for  the  defendant. 

In  proving  the  case  for  the  plaintiff,  it  was  elicited  that 
the  agreement  was  in  writing.  The  parties  had  inter- 
changed copies,  signed  by  each.  The  plaintiff  had  lost 
his  copy,  and  had  given  the  defendant  notice  to  produce 
hers,  which  was  produced,  but  contained  no  clause  as  to 
notice.  Thereupon  the  plaintiff*  denied  that  this  was  the 
true  agreement,  and  was  examined  as  to  the  one  he  had 
signed,  and  which  he  swore  he  had  given  to  the  defend- 
ant's coachman,  receiving  back  the  duplicate.  But,  on 
cross-examination,  he  admitted  that  it  was  unstamped ; 
and,  as  the  nature  of  the  subject-matter  was  clearly  above 
20/.,  it  was  contended  that  secondary  evidence  was  not 
admissible  (a);  and 

Wilde,  B.,  so  held. 

It  being  attempted  to  prove  that  the  other  agreement 
was  signed  by  the  defendant,  a  letter  of  hers  (admitted) 
was  produced  for  the  purpose  of  comparison  of  hand- 
writing;  but  it  was  contended,  on  the  part  of  the  de- 

(a)   Vid€  Clomadeuj  v.  Currell,  25  L.  J.,  C.  P.  216. 
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feudanty  that  this  comparison  could  not  be  instituted  in         1882. 
respect  of  a  document  not  produced  in  Court;  and 

WiLDBy  B.y  so  held. 

It  was  then  proposed  to  prove  a  custom  in  the  trade  for  a 
three  months'  notice  in  such  cases,  and  also  that  the  hirer 
should  be  liable  for  injuries  to  the  horses ;  the  injury  in 
this  case  having  arisen  through  a  collision. 

Wilde,  B.,  admitted  the  evidence,  and  left  it  to  the 
jury,  telling  them  that,  apart  from  such  custom,  the  hirer 
was  only  bound  to  use  reasonable  care  to  employ  a  com- 
petent coachman  (a). 

The  jury  negatived  the  alleged  custom,  and  found  that 
the  defendant  had  used  reasonable  care  to  employ  a  proper 
coachman,  and  that  the  collision  had  not  occurred  through 
the  neglect  of  the  defendant's  coachman. 

Verdict  for  the  defendant. 
(a)  Vide  Holmet  ▼.  OnUfn,  2  C.  B.,  N.  S.  690. 


Judges*  Chambers,  coram  Keating  J. 

MASON  V.  WYTHE,  sued  as  Clerk  to  the  Mid- 
Level  Commissioners. 

Q  Trinity  Term* 

OUMMONS  on  the  part  of  the  plaintiff  for  interrogatories  interrogatoriei 

against  the  nominal  defendant  A.  drfeXf 

The  action  was  for  negligence  of  the  commissioners  in  '"  *"  *<'*f®" 

°  ^  agaiDSt  the 

regard  to  the  breaking  down  of  a  dam.  clerk  to  com- 

After  declaration  and  before  plea  the  present  summons  negligence  by 

was  taken  out.  *?«  commii. 

sionen. 
The  interrogatories,  of  course,  were  pointed  to  the  ques- 
tion of  negligence  on  the  part  of  the  commissioners. 

Crreeninff,  for  the  defendant,  showed  cause.— The  no- 
minal defendant  is  not  the  proper  party  to  interrogate,  he 
can  have  no  knowledge  of  the  matter. 

Keane,  for  the  plaintiff,  in  support  of  the  summons. — If 

YOIm  111.  M  F.P. 
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1862.        the  defendant  has  no  information,  he  can  say  so ;  if  he 
^^^       has,  he  ought  to  give  it. 

Wythe.  Keating,  J.,  was  of  that  opinion,  and  allowed  the  in- 

terrogatories. 

Order  made  (a). 

(a)   Vide  M'Ewen  ▼.  RoU^  28  L.  J.,  Excb.  380,  where  interrogatories 
were  allowed  against  a  public  officer. 


Coram  Blackburn,  J, 
BLYTH  V.  L'ESTRANGE. 

Trinity  Term.     ^ 

Interrogatories  feUMMONS  on  the  part  of  the  plaintiff  for  leave  to  de- 

not  allowed  on  .  i       t   #.      i 

the  part  of  the   liver  interrogatories  to  the  defendant 

Mtion*ff  eject-      ^he  action  was  ejectment  against  a  copyhold  tenant 

ment  on  a  for-    upon  ^  forfeiture ;  and 
feiture.  ^  ' 

Keane,  for  the  defendant,  showed  cause  on  that  ground, 
contending  that  no  discovery  was  allowed  in  equity  for  the 
purpose  of  aiding  a  forfeiture,  and  that  in  the  Courts  of 
Common  Law  it  had  never  been  decided  that  in  such  a 
case  interrogatories  were  allowable  under  the  Common 
Law  Procedure  Act,  1854,  s.  50(a). 

Greening y  contrd, — There  is  no  such  distinction  or  limi- 
tation in  the  Act ;  and  though  the  word  "  discovery"  is 
used,  that  must  mean  **  discovery"  in  respect  to  the 
procedure  to  which  the  section  relates.  Forfeiture,  after 
all,  is  only  a  breach  of  contract,  and  interrogatories  are 
allowable  in  cases  of  tort. 

Blackburn,  J. — ^There  is  a  great  deal  in  that,  no 
doubt;  but,  as  the  word  "  discovery"  is  used,  I  cannot  dis- 
regard the  decisions  of  Courts  of  Equity  on  the  subject. 
But  I  will  consult  my  brother  Judges  on  the  point. 

Next  day. 

The  learned  Judge  said  he  was  still  of  the  same  opinon, 
and  would  not  allow  the  interrogatories.    Even  if  allowed, 

{a)  In  Hortan  ▼.  Botl,  26  L.  J.,  gatories  are  not  allowable  against 
Ex.  267y  it  was  held,  that  interro-      the  defendant  in  ejectment. 
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tbe  objection  would  clearly  arisQ  on  the  answers ;  and  I  1862. 

Jo  not  think  I  should  put  the  defendant  to  answer  in  such  ^^^^ 

rw       /.  Bltth 

« case.   Therefore  v. 

No  order.  L'Esteamob. 


Coram  Byles,  •/. 
HUNT  AND  OTHERS  V.  ALLGOOD  (a).  ^M 

^  Trinity  Term. 

OUMMONS  on  the  part  of  the  defendant,  calling  on  the  On  a  ipecial 

plaintiffs  to  show  cause  why  the  plaintiffs  should  not  de-  appeal  from  a 

lifer  their  case  on  appeal  within  ten  days,  or  why  the  de-  [jJeVerdrc^for 

fendant  should  not  be  allowed  to  sign  jud&cment.  *}»«  defendant, 

.  ^ ,  ^  .    _  -       the  defendant 

The  action  was  ejectment  for  charity  lands,  tried  at  the  is  not  called 
Spring  Assizes,  1861,  verdict  for  the  plaintiffs,  subject  to  any"tq)to.* 
leave  to  move  to  enter  it  for  the  defendant,  on  which,  in  ^"'^"  »ettiing 

'  '  .      or  advancing 

June,  1861,  a  rule  so  to  enter  it  was  made  absolute.   Notice  the  case ;  but 

of  appeal  was  given  immediately,  but  nothing  had  been  does  not  do  so 

done,  and  in  June,  1862,  the  present  summons  had  been  p^l^tude, 

taken  out  on  the  part  of  the  defendant  «»»«  Cowt  wiU 

^  compel  nim  to 

Keane,  on  the  part  of  the  plaintiffs,  showed  cause.— The  ^jl^^"  ^^^1 

defendant  has  misconceived  his  course,  which,  according  judgment  for 

.  ...  ,  i*i/*i-i.  the  defendant. 

to  the  practice,  would  be  to  state  the  case  himself,  and  if 

the  plaintiff  refused  to  settle  it,  to  get  it  settled  by  the 

Judge. 

D.  Brawn,  for  the  defendant,  in  support  of  the  sum- 
mons.— That  practice  does  not  apply  in  such  a  case  as  the 
present,  where  there  has  been  a  judgment. 

Btlbs,  J. — I  think  that  is  so,  and  that  the  proper  course 
has  been  taken  by  the  defendant.  The  practice  referred 
to  applies  where  there  has  not  been  a  judgment  or  decision 
of  any  Court.  But  here  there  has  been  a  judgment  ;n*tfit^ 
facie  final,  and  which  stands  until  reversed.  The  defend- 
ant is  not  to  be  called  upon  to  do  anything  to  disturb  it, 
and  is  entitled  to  rest  upon  it,  and  the  other  party,  who 
seeks  to  set  it  aside,  must  take  the  active  steps  for  that 
(a)  Reported  ex  relatione  D.  D.  Keane,  Esq. 


156  CASES  AT  THE  JUDGES*  CHAMBERS. 

1862.        purpose,  and  must  do  it  with  all  due  promptitude.     Here 
^"^y"^      there  has  been  obvious  delay,  and  therefore  1  shall  make 
and  Others     the  order;  but  as  the  Long  Vacation  is  approaching,  I  will 
Allgood.     extend  the  time. 

Order  made,  but  allowing  the  plaintiffs  until 
the  Ist  of  October  to  deliver  the  case. 


Coram  Cromplon,  J, 
SMITH  V.  ALLEN. 

Trimtff  Term,     q 

In  an  action      kMJMMONS  on  the  part  of  the  defendant  to  refer  the 
dbmissa^  on  a  miction  to  arbitration,  under  the  Common  Law  Procedure 

contract  to  pay   Act,  1864,  8.  1 1. 
salary,  and  also  ' 

to  ^ve  a  share       The  action  was  covenant,  on  articles  of  employment  at 

during  a  cer-     &  certain  salary,  and  with  a  certain  share  of  the  profits, 

^mract*^con!     during  a  term  of  seven  years,  the  breach  being  a  wrongful 

taining  a  dismissal  before  the  end  of  the  second  year,  whereby  the 

clause  for  re-  ,     ,  . 

ference  to  arbi-  plaintiff  lost  the  Salary  and  also  his  share  of  the  profits. 

putes^relating        Before  pleading,  this  summons  was  taken  out. 

to  the  con-  fjjg  jg^j  contained  a  clause  that  anv  dispute  on  the 

struction  of  "^         •^ 

the  deed,  or  as   construction  of  the  Stipulations,  or  respecting  the  accounts, 

the  contest     '  transactions  and  profits  of  the  business,  should  be  referred 

^^f"Z^l  to  arbitration. 

for  alleged  neg-      Xhe  plaintiff  had  been  paid  his  share  of  the  profits  for 

lect  of  duty :—,.,., 

Held,  that  the    the  year  m  which  he  was  dismissed.- 

action  was  not 

referable  to  Gihbons,  for  the  defendant,  in  support  of  the  summons. 

arbitration 

under  C.  L.  P.        Gates,  for  the  plaintiff,  contrd. 

Act,  1854,  s.  11.  ^ 

Crompton,  J.,  said  there  did  not  appear  to  be  any  dis- 
pute respecting  the  construction  of  the  deed,  or  as  to  the 
accounts,  but  the  matter  in  controversy  was,  the  right  to 
dismiss  the  plaintiff,  grounded  on  alleged  misconduct; 
therefore  the  case  did  not  come  within  the  arbitration 
clause,  and  he  could  not  make  the  order. 

No  order  (a). 

(a)  M.  Chambert  moved  the  full  case  went  to  trial.  Vide  pati  ;  el 
Court  but  took  nothing,  and  the      vide  ant e^^,  116. 
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Court  of  Queen*8  Bench,  Guildhall,  coram  Cockbum,  C.  J.        i863. 

SMITH  V.  ALLEN.  LanJ^sutingi. 

•r\  Triniiff  Terwu 

JJECLARATION,  that  on  the  2l8t  August,  1859,  by  deed  in  ao  action 
entered  into  by  the  defendant  with  the  plaintiff,  the  defend-  di^jIZa'fm 

anty  in  consideration  of  the  covenants  therein  contained,  co-  *"  employ- 

,  '  ment,  the  di»- 

Tenanted  to  employ  him  as  superintendent  of  his  chemical  miaMl  being 

manufactures  for  the  term  of  seven  years^and  during  the  time  for  the  jniy 

pay  him  a  certain  salary,  and  also  one-third  of  the  profits.  ^^^Jjjft^rf 

Breach,  that  the  defendant,  on  the  24th  August,  1861,  f«ctezUted 

.  B       »  »  which  would  be 

wrongfully  dismissed  the  plaintiff,  whereby  he  lost  his  Talid  grounds 

salary  and  his  share  of  the  profits  during  five  years,  the  but  whether' 

residue  of  the  said  term.  ^^  ^■"i'!^ 

were  bomaJU§ 

Plea :  that  by  the  deed  the  plaintiff  was  to  devote  his  and  retliy  on 
(entire)  time  and  attention  to  the  superintendence  of  the  '^"^ 
business  (a),  but  that  he  did  not  do  so,  and  that  he  ha- 
bitually neglected  it  and  absented  himself  (&) ;  and  further, 
that  he  was  guilty  of  moral  misconduct  (c)  and  wilful  diso- 
bedience (d)  of  the  lawful  commands  of  the  defendant,  in 
this,  that  he  dishonestly  and  unlawfully  abstracted  from 
the  defendant's  counting-house  a  book  of  the  defendant's ; 
and  when  required  by  the  defendant  to  return  it  refused  so 
to  do,  and  denied  that  he  had  taken  it  {d).  For  which 
said  several  causes  respectively  {e)  the  defendant  dismissed 
him,  as  he  lawfully  might,  Sec,    Issue. 

(a)  This  woold  be  implied,  as  to  numt,  7  M.  &  O.  962 ;  and  there- 

which  and  as  to  what  justifies  dis-  fore  it  is  to  be  construed  with  what 

missal,  vide  Horton  v.  M*Murtoy,  follows  after  the  words  '*  in  thii 

29  L.  J.,  Ezch.  262 ;  ei  vide  Ed-  that." 

•pordi  ▼.  Levy,  2  Post.  &  Fin.  94.  (</)  This,  of  course,  on  any  single 

(6)  Habitual  neglect  or  any  one  instance  of  felony  or    even  dis^ 

wilful  act  of  misconduct  will  justify  honesty,  would  of  itself  justify  dis- 

dismissal.  missal. 

(c)  This, per  sf,  would  be  nothing,  (e)  Tliat  is,  for  any  one  or  either 

as  too  general ;  Burgeti  ▼.  Beau-  of  them ;  any  one  being  sufficient, 

VOL.  111.  N                                              P.p. 
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1862.  Lush,  Griffiths  and  Gates  for  the  plaintiff. 

Chravej  Joyce  and  Clover  for  the  defendant 

On  the  26th  August,  1859,  the  deed  was  entered  into 
containing  certain  stipulations  for  an  option  of  partner- 
ship after  two  years'  service ;  the  term  of  service  to  continue 
seven  years  from  the  date. 

The  plaintiff  had  some  skill  in  the  application  of  chemical 
science  to  manufactures,  and  had  made  certain  discoveries, 
especially  in  respect  to  the  preparation  of  certain  colours; 
and  the  defendant  desired  to  derive  the  benefit  of  his  skill 
in  that  department,  and  the  plaintiff  offered  himself  ac- 
cordingly thereto. 

The  business  was  chiefly  in  the  dealing  with  mineral 
acids,  &c.,  and  the  processes  were  accompanied  with  some 
degree  of  danger,  and  required  therefore  skill  and  expe- 
rience in  their  conduct  They  were  also,  through  the 
fumes  exhaled,  unhealthy;  and  it  appeared  that  the  plain- 
tiff had  been  in  weak  health,  had  desired  to  avoid  the  ma- 
nufactory as  much  as  possible,  and  had  remained  rather  in 
the  counting-house,  exercising  a  general  conduct  and  con- 
trol ;  but  not  being  always  personally  present  in  the  fee- 
tory.  It  appeared,  also,  that  he  had  not  been  very  regular 
in  his  attendance;  his  hour  for  coming  in  the  morning 
varying  from  half-past  nine  to  half-past  ten.  It  did  not 
appear,  however,  that  any  decided  remonstrance  had  been 
made  on  these  matters  by  the  defendant  On  one  occasion 
the  plaintiff  had  been  absent  for  some  time  on  account  of 
his  health,  but  it  did  not  appear  that  this  had  been  at  the 
time  objected  to.  The  profits  for  the  first  year,  ending 
24th  August,  1860,  were  1,500/.,  of  which  the  plaintiff 
received  his  share,  500/.,  in  addition  to  his  salary  (a). 

Ill  stfpfv.     But  the  allegation  also  tiff,  which  impliei  that  he  knew  ot 

implies  that  for  wome  one  or  other  it ;  and  realltf  did  dismiss  on  that 

of  ihem,  i.e.  by  reason  of  and  on  ground.    Cussont  y.  Skinner,  11  M. 

account  of  one  or  other  of  them,  &  W.  161. 
the  defendant  did  dismiss  the  plain-  (a)  This  condoned  any  previoui 
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Id  Aogust,  1861,  near  the  end  of  the  second  year,  the  ^^ 
plaintiff  found  in  the  counting-house  a  book  containing 
entries  of  the  exact  hours  of  his  daily  attendance.  An* 
Doyed  at  this,  when  the  defendant  asked  for  the  book  and 
accused  him  of  taking  it  from  his  custody,  he  answered  in 
a  tone  of  rage,  and  mutual  reproaches  ensued. 

On  the  24th  August,  two  days  before  the  expiration  of 
the  second  year,  the  defendant  wrote  him  a  letter  of  dis* 
missaL 

The  accounts  were  afterwards  made  up,  and  showed  a 
balance  of  pro6t  to  the  amount  of  3,236/.,  of  which  the 
plaintiflTs  share  was  1,038/.,  which  had  been  paid  to  him. 

This  was  relied  on  by  the  plaintiff  as  practical  proof 
that  the  business  bad  not  suffered  from  any  neglect  on  his 
part,  but  had  grown  greatly  under  his  superintendence; 
and  it  was  suggested,  on  his  part,  that  the  defendant, 
haying  had  the  benefit  of  his  skill,  had  desired  to  get  rid 
of  him,  in  order  to  avoid  the  obligation  to  pay  him  yearly 
a  third  of  the  profits,  as  well  as  to  escape  the  option  of  a 
future  partnership. 

The  plaintiff  was  examined  as  to  the  charges  against  him, 
and  excused  his  language  on  the  occasion  chiefly  in  ques- 
tion, on  the  score  of  irritation  at  the  defendant's  accusing 
him  of  taking  the  book  dishonestly. 

The  defendant  also  was  examined  as  to  the  truth  of  these 
charges.  In  the  course  of  his  evidence  he  stated  that  the 
plaintiff  had,  on  the  occasion  in  question,  spoken  to  him 
with  great  rudeness  ;  on  which 

CocKBURN,  C.  J.,  observed,  that  rudeness  was  an  un- 
certain term,  and  that  persons  might  differ  as  to  what  was 
rudeness.  It  was  proper  to  state  the  expressions  which 
were  used. 

The  defendant  did  not  remember  particular  expressions. 

misconduct  or  neglect  as  a  ground  of      II   M.  &    W.  161 ;  e/  vide  ante, 
dismissal ;   vide  Cussons  y.  Skinner,      p.  157. 

n2 
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1862.        He  complained  generally  of  the  plaintifTs  neglect  of  the 
business  or  his  absence,  &c,,  his  being  in  the  counting- 
house  instead  of  the  factory,  &c. 
At  the  close  of  the  case, 

CocKBURN,  C.  J.  (to  the  jury). — ^The  plaintiff  sues  for 
damages  for  the  loss  of  five  years*  salary  and  profits;  and, 
unless  the  defendant  had  lawful  ground  for  dismissing 
him,  will  be  entitled  to  recover  damages  in  respect  of  both. 

It  might  have  been  made,  perhaps,  a  ground  of  com- 
plaint that  he  has  been  deprived  of  a  future  partnership, 
but  it  is  not;  and  you  cannot  therefore  give  damages  in 
respect  of  that. 

With  respect  to  the  time  or  hours  of  attendance,  or  the 
degree  of  personal  attention  in  the  factory,  it  is  for  you 
to  say  whether  the  hours  of  the  plaintiff's  attendance  were 
the  ordinary  and  proper  hours  in  a  business  of  this  nature, 
or  whether  the  degree  of  personal  attention  which  the  nature 
of  the  business  required. 

Perhaps,  unexplained,  you  might  think  that  it  was  not 
sufficient ;  but  there  is  evidence  that  the  defendant  at  the 
time  did  not  profess  himself  dissatisfied,  but,  on  the  con- 
trary, appeared  to  be  satisfied.  And  if  he  were  not  so,  and 
thought  that  he  had  reason  to  complain,  or  that  the  busi- 
ness was  really  being  injured  for  want  of  sufficient  atten- 
tion, he  ought,  at  the  time,  to  have  said  so,  and  openly 
complained  of  it,  and  so  have  given  the  plaintiff  fair 
warning,  instead  of  contenting  himself  with  keeping  a 
secret  record  of  the  hours  of  the  plaintiff's  attendance : — 
a  course  which  has  the  appearance  of  lying  by  (so  to  speak), 
and  seeking  to  treasure  up  grounds  for  a  future  dismissal 
of  the  plaintiff.  If  you  think  that  the  defendant  was  de- 
sirous, after  taking  advantage  of  the  plaintiff's  skill,  to  get 
rid  of  him,  in  order  to  avoid  the  necessity  of  paying  him 
his  share  of  the  profits,  and  so  abstained  from  remon- 
strating with  him,  in  order  to  obtain  some  grounds  for  dis- 
missing him,  and  that  he  maid  fide  and  fraudulently  lay  by 
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with  a  vievy  to  gelling  rid  of  him,  then  he  would  not  be  1^2* 
entitled  to  take  advantage  of  those  grounds  of  dismissal, 
even  supposing  that  they  otherwise  might  have  been 
deemed  to  exist  But  if,  on  the  other  hand,  you  think 
that  those  grounds  really  existed,  and  that  he  honestly  felt 
himself  aggrieved  at  the  course  pursued  by  the  plaintiff, 
and  discharged  him  really  on  those  grounds,  then  you 
should  find  for  the  defendant. 

So,  as  to  the  alleged  absence,  it  is  for  you  to  say  whether, 
under  the  circumstances,  the  defendant  was  fairly  entitled 
to  take  advantage  of  it  as  a  breach  of  the  plaintiff's  cove- 
nant to  devote  his  attention  to  the  business. 

So,  as  to  the  alleged  want  of  care  or  skill  as  to  the 
selection  of  the  materials,  or  the  control  of  the  processes, 
it  is  for  you  to  say  whether  the  plaintiff  therein  failed  in  bis 
duty  to  such  a  degree  as  to  be  a  ground  for  his  dismissal ; 
and  whether,  if  so,  that  was  really  a  ground  of  dismissal. 

Then,  as  to  the  charge  that  the  plaintiff  did  not  conduct 
himself  with  the  respect  and  propriety  which  the  relation 
of  master  and  servant  requires,  that  divides  itself  into  two 
charges:  first,  his  remaining  in  the  counting^iouse  when 
desired  not  to  do  so :  and  then  as  to  the  book.  As  to  the 
first,  it  is  for  you  to  say  whether  that  was  so  far  in  defiance 
of  his  employer's  orders  as  to  be  a  ground  of  dismissal, 
and  whether  it  really  was  so.  Then,  as  to  the  time-book, 
the  first  point  is,  whether  the  plaintiff  stole  it,  if  he  did, 
that  of  course  would  be,  per  se^  a  ground  of  dismissal;  but 
probably  you  would  not  think  it  reasonable  to  find  him 
guilty  of  such  a  charge,  and,  if  not,  then  his  natural  an- 
noyance at  such  a  charge  might  account  for  and  excuse 
the  language  he  is  said  to  have  used.  That,  again,  is  for 
you.  Under  all  the  circumstances  it  is  for  you,  on  the 
whole  case,  to  determine  whether,  in  respect  of  any  of  the 
matters  alleged,  the  plaintiff  was  guilty  either  of  such  a 
breach  of  bis  covenant  or  of  such  misconduct  as  would 
be  a  just  ground  of  dismissal,  and  whether,  if  so,  the  de-^ 
fendant  really  dismissed  him  on  such  ground. 
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1862.  First,  did  he  break  his  covenant?     If  so,  in  respect  of 

any  such  breach,  you  must  find  for  the  defendant.  Next, 
did  he  so  misconduct  himself  in  any  essential  particular — 
such,  for  instance,  as  that  a  master  could  not  fairly  or 
reasonably  be  expected  to  submit  to,  or  to  continue  a 
person  in  his  employ  after  such  misconduct?  If  so,  find  for 
the  defendant.  But  if  you  think  that  the  plaintiff  fairly 
I  fulfilled  his  duties,  or  that  the  defendant  did  not  really 

I  dismiss  him  on  any  such  grounds,  then  you  should  find  for 

i  the  plaintiff  with  damages — ^in  respect  both  of  loss  of  salary 

'  and  profits — as  you  think  reasonable. 

I  Verdict  for  the  plaintiff,  damages  2,000JL 


London  JStiing$, 


I  ^"^^  GRANT  i;.  HUMPHERY  and  another. 

I  Trimtff  Term, 

I  fl^tlT'a^barf-  ThIS  was  an  action  by  the  representative  of  the  Liver- 

j  ingen.thesal.  pool  and  London  Fire  and  Life  Insurance  Company,  to  re- 

▼age  of  certain  *       .^ ' 

oil  belonging  cover  from  the  defendants,  wharfingers,  the  sum  of  450/., 
ownen?ithe  which  he  alleged  he  had  been  improperly  compelled  to 
identity  of  pg^y  ^}jg  defendants  in  respect  of  charges  for  the  ware- 
was  retained  in  housing,  &c.,  of  244  casks  of  oil  at  Hey's  Wharf,  Tooley- 

the  warehouies 

under  an  ar«       Street* 

with^Ae  agent  '^^^  declaration  contained  a  special  count,  alleging  that 
of  the  owners,    the  defendants,  as  wharfingers,  were  possessed  of  a  quan- 

to  pay  charges  ,  d       »  r  i 

upon  the  tity  of  oil  belonging  to  the  company,  and  wrongfully  re- 

thmmMA  fused  to  deliver  it  up  to  them,  unless  and  until  they  paid  a 

ti"^*of  oii"b""  ®"™  ^^  money  much   more  than   the  defendants  were 

longing  to  entitled  to  receive  of  the  plaintiff,  and  so  compelled  the 

another  owner,  ,   .   ^./r^              -a    » 

the  identity  of  plamtiff  to  pay  it,  &C. 

lMt,*^aiI!d^hidi      Common  count,  for  money  had  and  received, 
was  not  treated      Pleas:  1.  Not  guilty. 

as  salvage : —  o        j 

Held,  that  the  2.  That  the  oil  did  not  belong  to  the  company. 

n^^nTtSu  3.  Never  indebted. 

chM-^'  ^^o  th  '^^^  particulars  claimed  a  sum  of  490/.,  parcel  of  a  sum 

whole  of  Uie  of  840/.  paid  to  the  defendants  by  the  company's  agent. 
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one  Harding,  on  the  17th  October,  1861,  in  order  to  obtain        1862. 
possession  of  the  oil. 


Gbant 

9. 


Macaulay,  E,  James,  and  Raymond  for  the  plaintiff.  Humphert 

and  Another. 
Hawkins  and  HoU  for  the  defendants* 

On  the  18th  June,  1861,  the  previous  owner,  Gerusi, 
landed  and  warehoused  at  Hey*8  Wharf,  belonging  to  the 
defendants — a  public  wharf  or  warehouse — 244  casks  con- 
taining 118  tuns  of  oil,  the  charges  on  which  were  duly 
paid  up  to  the  time  of  the  fire,  and  which  were  insured  with 
the  company  now  suing. 

On  the  22nd  June,  1861,  a  fire  happened  at  the  wharf, 
when  a  great  quantity  of  oil  was  destroyed  or  damaged  by 
fire.  The  oil  in  question  lay  in  certain  vaults,  where  it 
was  comparatively  little  injured.  The  rest  of  the  oil 
constituted  what  is  called  salvage,  and  was  upon  the  open 
quays,  having  been  removed  during  or  after  the  fire,  more 
or  less  in  a  state  not  to  be  identified. 

The  insurance  companies  at  once  appointed  a  salvage 
committee,  who,  by  their  agent,  Harding,  of  the  firm  of 
Toplis  &  Harding,  auctioneers,  took  possession  of  the  de- 
fendants' warehouses,  and  all  salvage  therein,  from  that 
time  until  the  subsequent  sale. 

On  the  28th  June^  Fletcher,  secretary  to  the  fire  office 
committee,  wrote  to  the  defendants,  giving  them  notice 
that  Toplis  k  Harding  were  to  act  for  them ;  and  desiring 
the  defendants  to  assist  them. 

And  in  consequence  of  this,  goods  were  from  time  to 
time  delivered  by  the  defendants  to  the  order  of  Toplis  Sc 
Harding. 

The  defendants  had  declined,  however,  to  deliver  any 
goods  until  they  had  a  guarantee. 

On  the  25th  July,  Toplis  &  Harding  gave  them  a  gua- 
rantee in  these  terms : — "  In  consideration  of  your  con- 
senting to  execute  any  orders  for  the  delivery  of  goods, 
which  I  may  give,  authorizing  any  goods  to  be  delivered 
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1862. 
Grant 

9. 
HUMPHERY 

and  Aoother. 


from  Hey's  Wharf  by  men  in  my  employ,  I  hereby  under- 
take to  bear  you  harmless  against  any  loss,  kc,  that  may 
arise  from  your  so  doing,  and  will  engage  to  pay  any  lien 
or  charge  which  you  may  have  on  the  goods  so  delivered, 
to  the  net  amount  of  the  proceeds  of  the  sale  of  such 
goods."  Signed  by  Harding,  as  "  surveyor  to  the  salvage 
committee." 

After  the  fire  the  defendants  did  not  debit  any  charges 
against  any  of  the  goods,  but  charged  only  the  auctioneers, 
the  company's  agents. 

On  the  1st  Oct.  1861,  Toplis  &  Harding  sold  the  oil  in 
question,  which  was  the  last  left  in  the  warehouses ;  and 
the  defendants  then,  not  having  received  any  payment  on 
account  of  the  rent  due  on  the  other  oil,  stopped  the  oil  in 
question  for  payment  of  the  whole  warehouse  rent  due, 
amounting  to  640/. 

.  The  defendants'  account  up  to  the  time  of  sale  was  as 
follows,  making,  it  will  be  observed,  charges  in  gross : — 

1 861 .    Sept.  28.— 1 4  weeks'  rent  of  three 

vaults,  from  22nd  June .        .  £280    0    0 
Do.    3  floors  .        .        .     140    0    0 


£420    0    0 


When  the  oil  was  demanded  by  the  purchaser  on  the 
order  of  the  auctioneers,  the  defendants'  account  had  the 
following  further  items : — 

Oct  12.— Rent  on  offices  from  29th  June    £30    0    0 
„     17. — Additional  rent  on  vaults  and 

floor,  from  24th  Sept.  .        .       90    0    0 


Account  delivered 


120    0    0 
.     420    0    0 

£540    0     0 


On  the  11th  October,  Harding  wrote  to  offer  payment 
of  the  charges  due  on  the  oil  detained. 
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Tbis^  however,  the  defendaDis  declined  to  accept,  and 
they  claimed  payment  of  the  whole,  which  was  eventually 
paid  to  them. 

The  oil  in  question  lay  in  cellars  under  the  quay,  and 
was  all  in  such  a  state  that  it  could  be  identified^  although 
part  of  it  was  somewhat  injured. 

The  case  for  the  plaintiff  was,  that  when  the  loss  was 
adjusted  on  the  insurance  by  them  of  the  oil  in  question 
the  oil  became  the  property  of  the  company,  and  that  it 
was  not  salvage^  and  was  quite  separate  from  the  amal- 
gamated salvage. 

The  case  for  the  defendants  was,  that  Harding  was 
authorized  by  the  salvage  committee  to  assume  the  control 
of  the  whole  of  the  salvage^  on  behalf  of  the  committee,  as 
ostensible  owners,  that  the  plaintiffs  were  represented  on 
that  committee,  and  that  the  lien  was  entire. 

Harding,  however,  was  called  on  the  part  of  the  plaintiff, 
and  stated  that  until  September  he  never  even  heard  of  the 
oil  now  in  question,  and  that  it  formed  no  part  of  the 
amalgamated  salvage ;  and  his  delivery  orders,  which  were 
put  in,  were  all  for  the  delivery  of  salvage.  He  further 
stated  that  he  never  communicated  to  the  defendants  that 
he  acted  for  any  other  parties  than  the  committee,  but  that 
he  sold  this  oil  for  and  on  account  of  the  now  plaintiff, 
and  had  stated  this  to  the  defendants,  and  that  the  oil  was 
included  in  the  settlement  of  the  loss  upon  the  policy  of 
insurance  thereon  effected  with  the  plaintiff. 
Upon  this  evidence, 

CocKBURN,  C.  J.,  was  of  opinion  that  this  oil  was  never 
dealt  with  by  Harding  as  any  portion  of  the  salvage,  or  on 
the  part  of  the  committee,  but  as  the  agent  only  of  the 
plaintiff^s  company,  and  that  all  that  the  defendants  were 
entitled  to  claim  upon  it  was  the  amount  of  the  charges  on 
this  particular  ail.  Besides,  even  supposing  that  Harding 
acted  as  the  agent  of  the  committee  as  to  this  oil,  and  that 
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the  defendants  would  have  a  lien  on  the  whole,  for  their 
charges;  this  would  not  justify  them  in  detaining  this  lot 
from  the  purchaser  for  the  charges  on  the  whole.  The 
lien  would  be  on  all  the  oil,  and  they  would  have  a  right 
to  detain  all ;  or,  as  to  each  portion  of  it,  they  could  claim 
the  lien  pro  raid,  but  they  could  not  let  all  the  rest  go  free 
and  then  claim  the  lien,  as  to  this  last  lot,  for  the  charges 
on  all  the  rest. 

He  should,  therefore,  direct  a  verdict  for  the  plaintiff,  but 
reserve  leave  to  the  defendants  to  move  to  set  it  aside  and 
enter  it  for  them,  the  Court  to  have  power  to  draw  in* 
ferences  of  fact. 

Verdict  for  the  plain  tiff  (a). 


(a)  As  to  the  oil  blended  and 
not  identified,  there  might  be  an 
entire  contract  of  bailment,  and 
therefore  an  entire  lien,  t.  e.,  a  lien 
on  each  part  for  the  whole  because 
the  legal  property  would  be  lost; 
80  that  a  bill  in  equity  by  all  the 
owners  for  an  account  would  be  the 
only  remedy ;  Jones  v.  Moore,  4  Y. 
&  C.  351.  But  it  would  be  other- 
wise as  to  the  oil  in  question,  the 
property  in  which  was  not  lost,  as  its 
identity  remained ;  and  as  to  which, 
therefore,  apart  from  express  con- 
tract or  custom,  there  would  not  be 
a  lien  for  the  chaises  on  the  whole 
of  the  oil.  An  express  contract  is 
the  strongest  and  surest  growid  on 
which  a  lien  can  in  any  case  be 
placed ;  and  on  that  ground  alone 
it  was  held  that  the  owner  of  a  ship 
had  on  the  terms  of  a  charter-party 
a  lien  on  a  particular  portion  of  the 
goods,  even  as  against  an  indorsee 
under  a  bill  of  lading,  for  the  ba- 
lance due  on  the  freight  for  the 


entire  cargo;  Small  v.  Moates, 
9  Bing.  575.  The  Hen  of  the  ship- 
owner was  there  prior  and  para- 
mount, by  express  contract ;  but  it 
was  left  doubtful,  even  on  the  cus- 
tom of  trade  in  London,  whether 
a  warehouse-keeper  could  detain 
goods  for  all  that  was  due  from  the 
person  who  deposited  them  for 
other  goods  deposited  by  him; 
Atfling  V.  Williams,  5  C.  &  P.  399. 
Even  as  against  the  same  owner 
there  must  either  be  a  custom  or 
contract  to  create  a  Hen  for  a 
general  balance  or  a  general  lien ; 
Bowman  v.  Malcolm,  1 1  M.  &  W. 
833.  But  here,  as  to  the  oil  in 
question,  the  ownership  was  dis- 
tinct, as  already  shown.  Hawkins 
moved  in  M.  T.,  but  took  nothing, 
except  a  rule  as  to  damage.  See 
Dresser  v.  Bosanquet  (Treasurer  of 
Commercial  Dock  Company)  Q.  B. 
M.  T.  as  to  general  lien  of  wharf- 
ingers or  warehousemen. 
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DIMSDALE  V.  THE  LONDON  AND  BRIGHTON 

RAILWAY  COMPANY.  Lana^mung^ 

-  Trinity  Term. 

Action  on  a  bailment  by  the  plaintifT  to  the  company  When  a  pas- 
of  a  portmanteau,  to  be  delivered  to  him,  for  hire  and  re-  Hn'^-ticiriu  a 
ward  in  that  behalf.  railway>totion 

the  ooropany 

Breach  :  non-delivery.  «re  not  bound 

Plea  {inter  alia):  a  lien  for  charges.  hia  reaidence 

Theixs  was  also  a  count  in  trover.  ^^^  ^^''^ 

Plea  :  not  guilty.  ^  »?  doing, 

^        ^  nor  liable  for 

Coleridge  and  J.  O.  Griffiis  for  the  plaintiff.  iwe'*'"'whrn 

BiwiU  and  Hannen  for  the  defendants.  wJlniwe"***' 

The  plaintiff  was  a  clerk  in   the  service  of  Messrs.  forded"**^" 
Howard  &  Co.,  solicitors,  in  Paternoster-row;    and,  on  themofflnd- 

«  f   r\       %^  f»j«  Ti        *'*^  *"    identi- 

the  29th  of  October  last,  his  wife  came  up  to  London  fyingit;  but 
from  Brighton  in  a  third-class  carriage,  carrying  a  dog  charg^ware- 
with  her.    At  the  Brighton  station  she  was  told  she  must  ^^"^^^"^  ^^^ 
pay  2s.  2d.  for  the  carriage  of  the  dog,  according  to  the  ever,  they  after- 
usual  charge  made  by  the  company;  but,  as  it  so  hap-  for  any  petty 
pened,she  had  no  money  in  her  pockets,  but  only  a  cheque,  propCT^wirie 
and  under  these  circumstances  the  company's  servants  de-  "  *°  P"y  *^« 

•^      ■'  charge,  and 

tained  her  portmanteau,  gave  her  a  '^  dog-ticket/'  and  told  sue  to  recover 
her  she  could  pay  the  2s.  2d.  when  she  got  the  portmanteau  county  Court; 
in  London.  The  plaintiff  sent  several  times  to  inquire  after  JlJ^^dg  ^J^^ead 

her  portmanteau,  but  could   hear  no  tidings  of  it.     At  for  delivery 

the  damage 

length,  on  the  16th  of  November,  the  plaintiff  sent  a  clerk,  may  properly 
who  made  a  formal  tender  of  the  2s.  2d.,  and  demanded  ^rtcthSon 
"a  portmanteau,"  at  the  same  time  producing  the  "dog-  *»pecial  count 
ticket"  and  the  card  of  Messrs.  Howard  &  Co.,  in  whose  in  trover. 
service  the  plaintiff  was,  with  tlie  plaintiff's  name  written 
in  pencil  on  the  back.     Inquiries  were  made  for  a  port- 
manteau belonging  to  **  Mr.  Howard,"  but  none  such  could  be 
found.    The  plaintiff's  portmanteau  had  no  direction  upon 
it,  but  only  the  words  "  Mrs.  Dimsdale,  passenger,  Lon- 
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don."  The  plaintiif,  on  the  18th  of  November,  wrote  to 
the  company,  demanding  his  portmanteau,  and  threatening 
legal  proceedings  unless  he  received  it  the  next  day.  Fur- 
ther inquiries  were  then  made,  and  it  was  at  length  dis- 
covered that  the  portmanteau  had  been  duly  sent  up  to 
London,  and  had  been  safely  deposited  in  the  parcel-oflSce 
at  London  Bridge  on  the  very  day  the  lady  came  up  to 
London.  The  parcel-office  was  close  by  the  cloak-room, 
but  it  never  occurred  to  the  clerks  in  the  latter  office  to 
search  in  the  parcel-office.  As  soon  as  the  portmanteau  was 
found  it  was  sent  to  the  plaintiff,  and  he  was  required  to 
pay  2s.  2d.  for  the  dog,  Is.  for  warehouse-room  for  the 
portmanteau,  and  6d.  for  the  carriage  of  it.  The  plaintiff 
refused  to  pay  more  than  2s.  2d.,  and  made  a  formal  tender 
of  that  amount;  but  the  company's  servants  would  not  de- 
liver up  the  portmanteau  unless  the  plaintiff  paid  the  full 
sum  of  3s.  8d.  claimed.  The  plaintiff  then  brought  the 
present  action,  and  when  this  was  done,  the  company  were 
willing  to  deliver  up  the  portmanteau  on  the  payment  of 
2s.  2d.  for  the  dog,  and  to  forego  their  demand  of  Is.  for 
warehouse-room  and  6d.  for  the  carriage ;  but  the  plaintiff 
would  not  accept  the  portmanteau  upon  these  terms,  and 
required  the  company  to  pay  the  costs  of  the  action  which 
had  been  commenced,  and,  as  the  company  would  not  do 
this,  the  action  proceeded.  The  plaintiff  now  relied  upon 
his  demand  made,  and  the  company's  neglect  to  deliver  up 
the  portmanteau  on  the  16th  of  November,  when  he  sent 
for  it.    The  writ  was  issued  on  the  22nd. 

The  case  for  the  defendants  was,  that  there  was  no  ad- 
di^ess  on  the  portmanteau  by  which  they  could  find  the 
plaintiff,  nor  any  on  the  card  to  which  their  attention  was 
directed  ;  but  it  ultimately  turned  out  that  the  portmanteau 
had  been  all  along  in  the  parcel-office,  where  it  might  have 
been  at  once  found  if  inquiries  had  been  made  there, 
whether  by  the  plaintiff,  or  the  defendants'  servants. 
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CocKBURN,  C.  J.y  in  Buroraing  up  the  case  to  the  jury,         1862. 
said  this  was  a  most  vexatious  action,  and  that  the  proper 
course  would  have  been  for  the  plaintiff  to  have  paid  the     """"^y 
3s.  8rf.,  and  brought  an  action  in  the  County  Court  to   The  London 
recover  back  the  excess;  and  he  left  it  to  the  jury  to  say     Brighton 
whether  there  had  been  any  negligence  on  the  part  of  the     Company. 
company's  servants  in  not  finding  the  portmanteau,  when 
it  was  sent  for  by  the  plaintiff  on  the  16th  November,  and, 
if  so,  they  must  find  a  verdict  for  the  plaintiff,  telling  them 
that  the  company  were  not  bound  to  send  on  the  article 
to  the  plaintifi*'s  residence  without  being  paid  for  it;  nor 
liable  for  non-delivery  of  it,  either  to  the  clerk  or  at  the 
residence,  unless  there  were  reasonable  inquiries  made  afler 
it  on  the  part  of  the  plaintiff,  and  reasonable  information 
given  to  the  company  for  finding  it,  and  sending  it  to  his 
address.     With  respect  to  the  damages,  his  Lordship  inti- 
mated that  they  ought  to  be  but  small,  as  the  portmanteau 
was  in  Court,  and  was  ready  to  be  given  up. 

The  jury  found  for  the  plaintiff—damages  40«., 
and  the  portmanteau  to  be  given  up. 

Griffits  applied  for  a  certificate  for  costs,  but 

His  LoBDSHiP  refused  the  application. 

GriffiU  submitted  he  was  entitled  to  a  verdict  for  the 
value  of  the  portmanteau  (a),  which  had  been  valued  at  25/. ; 
but, 

CocKBURK,  C.  J.,  said  that  was  for  the  jury. 

(a)  That  is,  on  the  count  in  in  M.  T.  but  took  nothing,  the 
trover.  But  no  case  had  been  made  Court  saying  it  was  entirely  for  the 
as  one  oF  conotrtion^  nor  any  eleo-  jury.  Bovill  also  moved  and  took 
tion  intimated  to  have  the  value,  nothing;  the  Court  being  clear  that 
and  not  the  article,  as  in  detinue,  there  was  no  right  to  charge  ware- 
under  C.  L.  P.  Act.  houseroom  for  an  article  detained 
{b)  CoLERiDGR  accordingly  moved  as  a  lien,  and  the  ruling  was  right. 
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HOULDER  17.  THE  GENERAL  STEAM  NAVIGA- 

LondanSittingM.  TION   COMPANY. 

Trinity  Term,     --^ 

Apart  from        X  HIS  was  an  action  for  non -delivery  of  goods, 
clai  con^ae^^'       The  declaration  stated  that  the  defendants  were  owners 
U  nottd  to  ^f  ^^®  ^^*P  Wansbeck,  lying  at  the  port  of  NewcasUe,  and 
give  notice  to    bound  from  that  port  to  London,  that  the  plaintiff  caused 

consignee  of  . 

the  arrival  of  to  be  delivered  to  the  defendants  certain  goods,  to  be  by 

conwgnee*i8  '  them  shipped  and  safely  carried  from  Newcastle  to  Lon- 

^rei^n'Tbk"  ^^^'  ^"^  ^^^^  ^  ^®  delivered  to  the  plaintiff,  but  that  the 

time  after  the  defendants  had  wrongfully  omitted  and  neglected  to  carry 

ready  to  re-  &Qcl  deliver  the  said  goods.    There  were  also  counts  for  the 

receWe  hts  Conversion  and  detention  of  the  said  goods, 
goods, and  in         Pleas:  1.  Not  guilty. 

default  of  his  ^    ^,  ,  ,  .  ,.  , 

so  doing,  the         2.  That  the  goods  were  not  delivered  to  them  as  al- 

shipowner  may  |         i 
land  them,  and  *egea. 

demand  wharf.      4^  fhat  at  the  time  the  goods  were  delivered  to  them, 

age  or  other  ^  ^  ^  ' 

propercharges  or  at  any  Other  time  there  was  not  delivered  to  them  any 
direction  or  address  either  in  words  or  writing,  whereby 
they  knew  the  plaintiff's  residence— saw  the  general  ad- 
dress of  London— and  that  they  could  not  by  any  reason- 
able diligence  discover  the  plaintiff's  residence  or  abode, 
or  any  other  ad(]ress  of  the  plaintiff.  That  the  defendants 
carried  the  goods  to  London,  and  were  always  ready  and 
willing  to  deliver  them  to  the  plaintiff  on  payment  of  the 
freight  and  charges  thereon,  and  that  they  kept  the  goods 
on  board  ready  to  be  so  delivered  for  a  reasonable  time, 
but  that  the  plaintiff  was  not  ready  during  such  time  to 
accept  and  receive  the  same,  and  whereupon  the  defendants, 
after  a  reasonable  time,  caused  the  goods  to  be  removed 
from  the  ship  and  placed  upon  the.  wharf,  ready  to  be  de- 
livered on  payment  of  reasonable  charges. 

6.  That  by  a  known  usage  of  the  Port  of  London,  the 
goods  were  to  be  kept  on  board  a  reasonable  time,  and 
that  if  the  consignee  should  not  be  ready  to  receive  them 
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in  a  reasonable  timey  they  should  be  landed,  and  delivered        1862. 
on  payment  of  reasonable  charges.    That  the  defendants      h^i^^br 
carried  the  goods  to  London,  and  were  there  ready  to  de-  «• 

Thr  Gbmbral 

liver  the  same  to  the  plaintiff,  who  was  not  ready  to  receive        Stbam 
them,  and  that,  according  to  the  custom,  they  kept  the    ^cJip^Nv" 
same  for  a  reasonable  time  and  then  landed  them,  where 
they  were  ready  to  be  delivered  to  the  plaintiff  on  payment 
of  reasonable  charges.     Issue. 

HuddUston  and  Macnamara  for  the  plaintiff. 

Dennuin  and  Pollock  for  the  defendants. 

On  the  3rd  December,  1861,  the  goods  in  question,  con* 
sisting  of  twenty  casks  of  manganese,  were  sent  and  de- 
livered to  the  mate  on  board  the  vessel  at  Newcastle,  with 
a  shipping  note  in  these  terms  : — '^  Please  receive  on  board 
the  General  Steam  Navigation  Company's  boat  the  follow- 
ing goods  from  E.  W.  Fernie :  twenty  casks,  1  to  20, 
marked  E.  W.  P.,  to  order  of  Mr.  William  Houlder 
["Houlden"  instead  of  "  Houlder"],  Victoria  Wharf,  Earl 
Street,  Blackfriars,  London,"  and  a  receipt  was  given. 

On  the  4th  December,  the  plaintiff  had  notice  that  the 
goods  would  be  shipped  on  the  3rd  by  the  company's 
steamer.  They  came  by  the  steamer  which  left  Newcastle 
at  four  o'clock  on  Wednesday  morning,  and  the  plaintiff 
knew  that  the  boats  ran  from  that  port  only  twice  a  week, 
on  Wednesday  and  Saturday. 

The  plaintiff  had  received  goods  before  by  the  com- 
pan/s  vessels,  and  had  carried  on  business  at  Victoria 
Wharf  since  the  end  of  1860,  but  his  name  was  not  in  the 
Directory. 

The  predecessors  of  the  plaintiff  at  Victoria  Wharf  had 
received  notice  of  expected  arrivals  of  goods  by  the  defend- 
ant's steamer,  but  the  plaintiff  had  not. 

On  Thursday,  the  6th  of  December,  the  steamer  arrived 
in  the  Port  of  London,  but  the  ship's  manifest  contained 
no  address  of  the  plaintiff.     On  the  7th,  the  defendants' 
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1862.        agent  in  London  received  plaintiff's  address,  and  sent  the 

"^-^^^^      plaintiff  notice  that  the  soods  had  been  landed,  and  were 

ff.  to  be  taken  away  in  six  days,  or  otherwise  rent  thereof 

"  Stzau        would  be  charged  from  the  time  of  landing ;  but  on  the 

^Jip^^'^"    evening  of  that  day  the  goods  were   landed.     Plaintiff 

having  received  notice  late  on  the  evening  of  the  lOth,  sent 

for  the  goods  on  the  next  day,  but  the  defendants  refused 

to  deliver  them,  as  they  had  been  landed,  unless  he  paid 

for  wharfage.    The  freight  was  tendered  and  refused,  and 

thereupon  this  action  brought 

On  behalf  of  the  plaintiff,  it  was  contended  that  there 
was  a  custom  by  which  the  defendants'  agent  always  gave 
to  consignors  notice  of  the  expected  arrival  of  goods,  when 
they  were  sent  for  by  lighter,  and  taken  over  the  side  with- 
out being  landed. 

For  the  defendants,  it  was  contended  that  there  was  no 
such  custom,  or,  if  any,  that  it  certainly  could  not  apply  if 
there  was,  as  here,  an  error  in  the  name  (it  appeared  that 
the  plaintiff's  name  had  been  written  ^'Houlden"  instead  of 
"  Houlder),  that  the  defendants'  agent  was  sometimes  in 
the  habit  of  writing  to  apprise  consignees  of  the  expected 
arrival  of  goods,  but  that  this  was  not  an  universal  practice, 
and  that  he  never  sent  notice  of  arrival  until  the  goods 
were  actually  landed.  The  notices  were  usually  made  out 
from  the  manifest ;  and  the  shipping  note  in  this  case  was 
not  looked  at  until  the  10th,  and  then  he  wrote  to  the 
plaintiff.  There  were  the  names  of  nearly  seventy  con- 
signees on  the  manifest.  The  goods  in  question  weighed 
about  ten  tons.  And  the  evidence  for  the  defendants  was, 
that  notices  were  usually  sent  to  such  consignees  as  would 
be  expected  to  send  lighters  to  receive  their  goods  over  the 
side  of  the  steamer;  and  that  their  agent  sent  such  notices 
to  about  twenty-three  out  of  the  seventy  consignees,  but 
that  it  was  not  usual  to  send  such  notices  in  cases  of  con- 
signments of  a  few  tons  only. 

Denman^  at  the  close   of  the  case   for  the   plaintiff. 
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cited  Jaw  of  Carriers,  p.  179 :— "  It  is  the  duty  of  the  con-        1862. 
signee  to  inqaire  for  and  watch  the  ship's  arrival,  for  it     J**^^*^^ 
freqaeotly  happens  that  the  ship  arrives  before  he  has  re-  «. 

ceived  the  bill  of  lading,  and  the  master  is  not  bound  to       Stbam 
keep  the  goods  on  board  for  an  indefinite  period,  and  if   ^Jjl^^J^^* 
no  one  claims  them,  he  may  land  them,  &c."     Here  there 
was  nothing  to  take  the  case  out  of  the  ordinary  law. 

The  plaintiff  had  notice  on  the  4th  that  the  goods  were 
coming  up  on  the  3rd,  for  he  knew  the  steamer  started  on  the 
Wednesday,  and  would  arrive  on  the  6th  or  6th,  and  the 
goods  were  not  landed  until  the  evening  of  the  7th ;  the 
steamer  having  to  return  on  the  morning  of  the  8th. 

CocKBURN,  C.  J. — I  agree  as  to  the  general  principle, 
that  when  the  goods  are  sent,  with  a  bill  of  lading  or  with- 
out, the  shipowner  has  a  right  to  expect  from  the  con- 
signee of  the  goods  reasonable  diligence  to  inquire  after  the 
arrival  of  the  ship.  But  there  is  some  evidence  here  of  a 
usage  or  course  of  dealing,  under  which  the  consignee  is 
not  bound  to  do  any  thing  until  he  gets  notice  of  the  arrival 
of  the  ship.     And  that  must  go  to  the  jury. 

Denman  then  went  to  the  jury,  and  called  evidence  to 
the  effect  above  stated,  that  notices  of  expected  arrivals 
were  only  sent  to  consignees  of  goods  of  great  weight,  for 
which  they  would  be  likely  to  send  lighters,  and  that 
notices  of  goods  arrived  were  only  sent  when  they  were 
landed,  and  that  even  after  notice  of  expected  arrival,  there 
would  only  be  twenty-four  hours*  time  allowed  in  such  a 
case  as  this. 

At  the  close  of  the  case, 

CocKBURN,  C.  J.  (to  the  jury). — ^This  is  a  case  of  great 
importance.  The  question  is,  whether  the  defendants  were 
bound  to  deliver  the  goods  until  paid  wharfage  and  the 
other  expenses  incurred  by  the  landing  of  the  goods,  as 
well  as  the  freight.  That  depends  on  whether  the  plaintiff 
ought  to  have  renewed  notice  from  the  defendants  before 

VOL.  III.  o  F.F, 
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1862.        the  arrival  of  the  goods.    The  defendants  contend  that 
,^"  there  is  a  custom  of  the  Port  of  London  for  the  consignee 

HOULDEE  ^ 

V.  to  send  for  the  goods  within  a  reasonable  period,  and  that  if 

"  Stbau'^^  that  is  not  done  the  carriers  may  land  the  goods  and  charge 
^Co'^^^'y"  ^^'  ^^^  wharfage;  and  that  reasonable  time  had  been 
limited,  by  the  witnesses  in  such  cases  as  the  present  to 
twenty-four  hours.  But  the  plaintiff  contends  that  the 
question  of  reasonable  time  did  not  arise  till  after  he  had 
received  notice  of  the  expected  arrival.  The  custom  of 
notice  relied  on  by  the  plaintiff,  if  it  exists,  has  by  the 
evidence  now  narrowed  down  to  the  trade  between  New- 
castle and  London,  and  it  appears  to  be  a  sort  of  alterna- 
tive practice  of  notice  of  expected  arrival  being  given 
under  certain  circumstances,  and  of  actual  arrival  under 
others.  It  is  for  the  jury  to  say  whether  aiiy  such  custom 
has  been  established ;  they  must  be  satisfied  that  if  they 
started  a  ship  to-morrow  between  Newcastle  and  London, 
they  would  be  bound  to  give  the  notice  contended  for  by 
the  plaintiff;  it  must  not  be  a  mere  occasional  practice, 
but  a  practice  binding  upon  all ;  it  must  not  be  limited, 
but  must  be  universal  and  general,  and  applicable  to  every 
consignee.  On  the  other  hand,  as  to  the  custom  pleaded  by 
the  defendants,  they  might  have  waived  it,  and  relied  on 
the  general  law ;  because,  by  the  law,  a  carrier  by  land  or 
sea  is  only  bound,  apart  from  special  contract  or  custom 
or  course  of  dealing,  to  take  the  goods  to  the  place  or  port 
to  which  he  goes.  And  it  does  not  appear  here,  that  it 
was  the  duty  of  the  carriers  to  deliver  the  goods  to  the 
plaintiff,  the  consignee  ;  but  that  according  to  the  course  of 
business,  the  consignees  send  for  the  goods  to  take  them 
away.  And  it  is  the  duty  of  the  consignee,  apart  from 
special  custom  or  contract,  to  use  due  and  reasonable  dili- 
gence to  discover  when  the  ship  arrives  with  his  goods  on 
board.  Of  course  he  cannot  be  expected  to  have  his 
lighters  always  lying  in  the  river  ready  to  receive  goods 
coming  from  abroad,  but  he  is  entitled  to  a  reasonable 
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time  after  the  ship  has  arrived.    Then,  in  a  case  of  this        1862. 
land,  what  would  be  a  reasonable  time  ?     If  the  law  or  the      „   " 
custom  is,  that  the  consignee  is  to  send  for  his  goods,  how  «. 

long  is  the  shipowner  bound  to  keep  his  goods  on  board  ?  Stbam 
It  is  obvious  that  if  he  keeps  them  beyond  a  certain  time,  ^j^piaV!'' 
it  may  be  a  cause  of  serious  detriment  to  him.  Here  the 
steamer  went  back  on  the  Saturday  morning,  and  the 
goods  were  landed  on  Friday  evening.  Evidence  has  been 
given  that,  in  the  coasting  trade,  the  universal  time  allowed 
to  the  consignee  is  twenty-four  hours.  If  you  think  that 
a  reasonable  time,  and  that  the  consignee  was  bound  within 
that  time  after  the  arrival  of  the  ship  to  take  his  goods 
away,  then  the  defendants  were  right,  and  are  entitled  to 
the  verdict.  The  plaintiff's  case  is,  that  the  question  of  rea- 
sonable time  does  not  arise  until  he  has  had  notice  of  the 
arrival ;  and  that  the  custom  in  the  Newcastle  trade  is 
to  give  the  consignee  notice  either  of  arrival  or  expected 
arrival.     It  is  for  you  whether  that  is  established. 

It  is,  you  see,  a  custom  confined  only  to  one  port,  and  a 
custom  in  the  alternative.  And,  moreover,  here  the  con- 
signee knew  from  the  consignor  the  time  of  departure,  and, 
therefore,  the  probable  time  of  arrival.  There  is  no  evi- 
dence of  a  course  of  dealing  between  these  parties,  and  the 
case  rests  on  the  general  law  and  the  alleged  usage  of  the 
trade.  Supposing  there  was  no  such  usage  to  give  notice, 
then  the  general  case  applies;  and  if  there  was,  then, 
ought  the  defendants  in  this  case  to  have  given  such 
notice?  They  could  have  found  the  address  from  the 
shipping  note;  ought  they  to  have  got  it  from  thence? 
There  can  be  no  doubt  they  could  have  found  the  plaintiff's 
address  had  they  looked  at  the  shipping  note.  If,  how- 
ever, there  was  no  such  usage  to  give  notice,  then  they 
were  not  bound  to  give  any  notice  at  all.  In  conclusion, 
his  Lordship  left  it  to  the  jury  to  say,  first,  was  there 
a  custom  of  the  Port  of  London  such  as  the  defendants 
contended  for?     Secondly,  did  the  defendants  keep  the 

o2 
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1802.  goods  on  board  for  a  reasonable  time?    Thirdly,  were  the 

Holder 

p.  question  of  reasonable  time  would  not  arise,  as  the  plain* 

Steam  ^^^  received  no  notice  at  all  before  the  arrival. 


defendants  bound  to  give  notice?      In  which  case  the 
question  of  reasonable  time  would  not  arise,  as  the  plain* 
tiff  received  no  notice  at  all  before  the  arrival. 
Navigation        ff^g  j^^y  foQuj  there  was  no  such  custom  to  give  notice, 


and  returned  a  verdict  for  the  defendants. 

Verdict  for  the  defendants. 


L^mdmSittingM.  TURNER  V.  OWEN. 

TV-Mi/y  Term.     __. 

When  a  sea-  X  HE  first  count  Stated  that  the  defendant  promised  to 

articles  at  a  pay  the  plaintiff  6/.,  in  consideration  that  the  plaintiff,  at 

ther?i8  an^im-  ^^^  request  of  the  defendant,  would  assist  in  navigating  a 

plied  warranty  ghip  from  the  Falkland  Isles  home,  the  said  ship  being  at 

and  the  ship  18  the  Falkland  Isles  in  a  leaky  condition,  unseaworthy,  and 

there  is  con^'  insufficiently  supplied   with  seamen,  and  unsafe  for  the 

for  extra  re-  Averment  of  performance. 

ward  to  induce         _         , 

him  to  sail  in        Breach  :  non-payment. 
^^'  Common  counts  for  work,  &c. 

Pleas:  1.  Denying  the  promise  in  the  first  count. 

2.  That  the  ship  was  not  unseaworthy. 

3.  That  the  plaintiff,  being  a  seaman,  was  bound  and 
liable  to  serve  and  assist  in  navigating  the  ship  from  the 
Falkland  Isles  to  a  home  port  (the  ship  being  then  in  the 
condition  in  the  said  first  count  mentioned),  under  and  by 
virtue  of  certain  articles  of  agreement  before  then  lately 
made  and  entered  into  by  and  between  the  plaintiff  and 
the  defendant  for  wages  and  reward  thereby  made  payable 
by  the  defendant  to  the  plaintiff.  And  that  such  articles 
were  in  full  force  before  and  at  the  time  of  the  making  of 
the  agreement.  And  that  the  promise  declared  upon  was 
to  pay  wages  over  and  above  the  wages  mentioned  in  the 
articles.     Issue. 

Latorence  and  Prendergast  for  the  plaintiff. 
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M.  Chambers  and  JBrown  for  the  defendant.  ^  '^^^- 

Id  February^  1860,  the  ship  of  which  the  defendant  was 
owner  was  four  years  old,  A.  1,  copper  bottom,  776  tons 
register.  And  in  March  she  sailed  from  England  for 
Otabeite,  laden  with  coal,  intending  to  bring  home  guano 
from  the  Chinchilla  Islands.  The  crew  consisted  of  nine- 
teen hands,  all  of  whom  had  signed  articles  for  the  voyage 
out  and  home. 

On  the  3rd  July,  on  her  return  voyage,  after  taking  in 
her  return  cargo,  she  met  with  rough  weather,  and  on  the 
4th  pat  into  port  at  the  Falkland  Isles,  making  eight 
inches  water,  and  with  several  sails  split,  yards  broken, 
and  other  damage  done,  and  moreover  short  of  several 
hands  through  sickness.  The  crew  refused  to  proceed,  even 
with  a  promise  of  extra  hands,  considering  the  ship  not 
safe.  The  leak  being  beneath  the  cargo  could  not  be  got 
at  without  taking  out  the  cargo,  and  this  was  not  done. 

On  the  28th  August  the  crew  consented  to  proceed 
home,  on  condition  that  four  extra  hands  were  taken ;  and 
these  hands,  of  whom  the  plaintiff  was  one,  signed  articles 
in  the  usual  way. 

On  the  30th  August,  just  before  tbe  ship  sailed,  the 
crew  refused  to  proceed  unless  the  captain  would  pay 
each  man  5/.  extra  for  the  voyage,  and  he  agreed  to  do  so, 
and  signed  a  memorandum  to  that  effect : — ^'  I  agree  to 
pay  the  crew  as  compensation  for  each  man  in  the  ship 
SL  for  the  passage  home.  (Signed)  J.  O.,  Master."  To 
this  it  was  added  that  the  men  were  to  do  nothing  but 
take  in  sails  and  work  the  pumps. 

On  the  31st  August  the  ship  sailed,  still  leaking,  and 
leaking  the  whole  way  home. 

The  plaintiff  was  called,  and  it  appeared  that  he  had 
signed  articles.  He  was  asked  as  to  a  conversation  between 
him  and  the  captain  before  he  had  signed,  in  which  he  said 
be  did  not  think  the  ship  seaworthy,  though  the  captain  had 
represented  to  him  that  it  was  so. 
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1862.  Chambers  objected  that  after  articles  had  been  signed 

evidence  of  previous  parol  representations  was  not  admis- 
sible; but 

CoCKBURNy  C.  J.y  saidy  when  a  man  signs  articles  to  go 
on  board  ship  there  is  an  implied  warranty  that  the  vessel 
is  seaworthy. 

The  plaintiff  stated  that  the  captain  had  told  htm  before 
he  signed  the  articles  that  he  would  get  more  men,  but 
that  afterwards  he  said  he  could  not  get  the  full  number 
of  them,  and  then,  after  the  signing  of  the  articles,  entered 
into  the  alleged  agreement  with  the  crew,  which  the  plain- 
tiff said  was  signed  in  his  presence,  and  in  which,  it  will 
be  observed,  the  extra  money  is  promised  as  compensation; 
so  that  according  to  the  case  for  the  plaintiff  the  money 
was  promised  as  compensation,  not  merely  for  services 
already  agreed  for  under  the  articles,  but  for  the  non- 
performance  of  what  might  be  deemed  perhaps  a  previous 
warranty  or  stipulation,  on  the  facts  of  which  the  articles 
had  been  signed,  that  a  certain  number  of  men  should  be 
engaged.  The  plaintiff  stated  that  on  the  voyage  home 
he  had  to  work  at  the  pumps  constantly,  and,  in  addition, 
he  stated  that  the  vessel  was  not  seaworthy. 

At  the  close  of  the  case  for  the  plaintiff.  Chambers,  for 
the  defendant,  submitted  that  there  was  no  case,  for  that 
there  was  no  implied  warranty  of  seaworthiness,  as  between 
the  owner  and  a  seaman  signing  articles,  especially  when 
at  a  foreign  port.  And  he  cited  Abbott  on  Shipping, 
p.  616. 

CiocKBURN,  C.  J.,  said,  if  after  a  seaman  had  signed 
articles  he  found  that  it  was  not  safe  to  sail  in  the  ship,  he 
was  not  bound  to  sail  in  her.  And  if  this  was  so,  at  ail 
events,  if  the  danger  should  be  so  imminent  that  he  would 
be  justified  in  deserting  the  ship,  he  might  make  a  new 
contract,  which  would  be  valid,  in  consideration  of  his 
thus  consenting  to  risk  his  life. 

Evidence  was  adduced  on  behalf  of  the  defendant,  that 
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there  was  a  fair  voyage  home ;  that  it  would  have  been 
quite  eafe  to  come  home  with  the  old  crew ;  and  that  the 
captain  had  more ;  and  that  after  the  repairs  the  ship  was 
fit  for  the  homeward  voyage. 

CocKBUBN,  C.  J.  (to  the  jury). — When  a  seaman  has 
signed  articles^  he  cannot  claim  extra  remuneration  for  the 
same  services  as  are  included  in  the  articles.  On  the  other 
hand>  when  he  signs  articles  it  is  implied,  on  the  part  of 
the  owner,  that  the  ship  shall  be  reasonably  fit  for  navi- 
gation, i.  e.,  shall  be  seaworthy.  And  if,  before  the  ship 
sets  sail,  the  seaman  discovers  that  she  is  one  in  which  he 
cannot  safely  embark,  he  can  refuse  to  do  so,  and  enter 
into  a  new  contract.  The  question  seems,  therefore,  to  turn 
upon  the  facts. 

Was  the  ship  seaworthy  or  not  when  the  captain  made 
the  contract? 

Verdict  for  the  defendant  (a). 


1862. 


(a)  See  HarrtM  ▼.  Carier,3  E.  & 
B.  559,  that  inch  a  contract  would 
be  ?oid  in  case  of  detertum  by 
other  feamen.     See  also  Cluiter- 


buck  V.  Coffin,  3M.8eG.  842,  as 
to  an  original  executory  agreement 
to  pay  more  than  the  regular  rate 
of  wages. 


Coram  Cockburn,  C.  J. 


ATKINS  V.  PERRIN. 
Action  for  slander  of  title. 
Lush  and  Hance  for  the  plaintifi*. 
Hawkins  and  Herschel  for  the  defendant. 


Lmidon^tingt. 
Trinity  Term. 

In  an  action 
for  slander  of 
title,  defendant 
having  issued 
an  advertise- 
ment, offering 

The  declaration  stating  that  the  plaintiff  was  the  widow  •  reward  for 

the  production 
of  a  will  of  a 
deceased  person  whose  property  the  plaintiff  was  about  to  sell, '  as  administrator :  after 
having  been  told  by  the  attorney  for  the  deceased  that  there  was  no  will : — Held,  that  the 
question  was  whether,  after  this,  he  had  an  honest  and  rtaumabU  belief  that  there  was  a 
wiU. 
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1862.  of  a  Mr.  Robert  Atkins,  and  the  defendant  was  a  builder. 
It  seemed  that  Robert  Atkins  was  a  very  old  man,  and  in 
April|  I860,  he  married  the  plaintiff^  who  was  bis  house- 
keeper ;  he  died  in  August  the  same  year  intestate.  The 
plaintiff  took  out  letters  of  administration,  and  put  up 
some  of  the  property  for  sale,  including  the  property  in 
question:  leaseholds.  As  soon  as  the  advertisement  of 
the  sale  appeared  the  defendant  issued  handbills,  ofTering 
250/.  reward  for  the  production  of  any  will  made  by  Robert 
Atkins.  The  advertisement  was  in  these  terms : — **  Re 
Atkins,  deceased.  To  solicitors  and  others.  250/.  reward. 
The  above  reward  will  be  given  for  the  production  of  any 
will  of  the  deceased  since  the  1st  April,  1860— the  date  of 
his  marriage — he  having  died  on  the  6th  August,  1860,  in 
his  70th  year,"  &c.  On  the  day  of  the  sale  the  defendant 
attended  the  auction-room,  and  so  acted  that  no  one  would 
bid,  and  there  was  an  end  of  the  sale.  The  defendant 
called  on  the  solicitor  of  the  deceased  and  asked  about  a 
will,  but  he  was  informed  that,  although  the  old  man  had 
given  instructions  for  his  will,  no  such  document  had  been 
executed.  In  twelve  months  after  the  time  that  the  first 
sale  was  intended  the  property  was  again  advertised.  The 
defendant  then  issued  another  set  of  handbills,  in  similar 
terms,  offering  a  reward  of  300/.  for  the  production  of  a  will. 
He  attended  the  sale,  and  said  the  title  to  the  property  was 
disputed,  and  that  sale  was  prevented.  The  plaintiff  then 
brought  this  action,  with  a  view  of  preventing  a  recurrence 
of  these  acts,  and  of  recovering  the  expenses  to  which  she 
had  been  put  in  the  sales,  &c. 

The  defence  was  that  the  plaintiflf*s  husband  and  the 
defendant  were  very  old  friends,  and  that  three  weeks  be- 
fore his  death  the  defendant  called  on  the  old  man,  who 
told  him  he  had  arranged  his  affairs.  Defendant  said  he 
hoped  he  had  done  it  satisfactorily.  Deceased  said  he  had, 
and  from  this  the  defendant  said  he  believed  that  the  old 
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man  had  made  a  will.    The  defendant  was  called  to  prove        1862. 
thisi  and  stated  that  when   he  issued  the  handbills  he 
believed  there  was  a  will,  and  he  never  should  get  rid 
of  that  impression.     He  bid  for  some  of  the  property  at 
the  sale. 

The  Lord  Chief  Justice  said  it  was  for  the  jury  to  say 
whether  upon  the  second  occasion  the  defendant  had  a 
sincere  and  genuine  belief  that  there  was  a  will.  And 
even  if  they  thought  he  had  that  honest  belief,  did  they 
consider  it  a  reasonable  one,  such  as  a  reasonable  man 
would  act  upon  ? 

The  jury  found  that  he  had  not  that  belief. 

Verdict  for  the  plaintiff,  damages  54/.  Is. 


THOMPSON   V.  CLARK.  L^mdtm&Mng,. 

-p^  Trinity  Term, 

JJECLARATION  on  a  contract  by  the  defendant,  that  in  On  a  contract 
consideration  that  the  plaintiff,  at  his  request,  would  pro-  prop^d^bor^ 
cure  a  loan  to  him  of  7,000Z.  at  5  percent,  on  the  security  wwer  of  money 

'  •  '  "^   to  execute  a 

of  a  ship,  &c.,  the  defendant  would  execute  a  legal  mort-  fe^oi  mortgage 

gage  of  the  ship  as  such  security,  and  pay  the  plaintiff  6  pay  commission 

per  cent,  commission,  and  also  all  legal  charges.    Aver-  on  p*o^"^!l 

ment  of  performance  on  the  part  of  the  plaintiff  in  pro-  the  loan:  Held, 

It         •        -Ti       11        •      li^i       1^  **'*^  **"^» 

curmg  the  loan,  &c.     Breach,  that  the  defendant  had  not  prim&fach 

title  to  execute  a  legal  mortgage,  whereby,  &c.  Count  mor^ge^'but, 
for  commission.  ?"  *«  f  >- 

dence,  it  was 

J.  Broum  for  the  plaintiff.  whether  the*^^ 

parties  so 

H.  James  for  the  defendant  agreed,  and,  the 

loan  being  ob- 

On  the  3rd  November,  1861,  the  defendant  had  written,  withheld^the 
and  for  commission,  to  one  Dodd,  an  attorney,  that  he  was  l^ead^^t? 
desirous  to  purchase  a  ship  for  26,000/.,  and,  in  order  to  »»««<*»  ^^ 
enable  him  to  pay  for  it,  required  7,000Z.,  for  which   be  fendantwas 
would  pay  interest  at  6  per  cent  per  annum,  and  also  com-  breach  of  "he 

contract. 
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1862.  mission  of  5  per  cent.,  and  all  legal  charges.  On  this, 
one  Grahanii  Thompson's  partner,  went  to  the  plaintiff 
about  the  matter,  and  the  plaintiff  told  him  he  had  pur- 
chased a  ship,  and  had  paid  16,000/.  on  account,  and 
wanted  only  7,000/.  to  complete  the  purchase ;  Graham,  on 
the  part  of  Thompson,  agreed ;  but  demanded  a  higher 
rate  of  interest.  On  the  18th  November  a  memorandum 
was  signed  by  the  defendant  in  these  terms : — 

^*  I  hereby  agree  to  accept  from  Mr.  Thompson  a  loan 
of  7,000/.  on  the  security  of  my  ship,  &c.,  and  to  give  a 
legal  mortgage  on  the  ship,  paying  interest  at  the  rate  of  8 
per  cent.,  and  6  per  cent,  commission." 

On  this,  Graham  k  Thompson  negotiated  a  loan  on  the 
above  terms  with  certain  persons  known  to  them.  The 
defendant  went  with  Graham  to  get  a  copy  of  the  ship's 
registry,  on  which  the  Atlantic  Steam  Company  appeared 
as  owners,  and  in  the  copy  he  erased  their  name  and  in- 
serted his  own.  The  registry  was  to  be  altered  into  his 
name  only  on  his  completion  of  the  purchase.  The  copy  was 
handed  to  the  intended  lender,  who  said  to  the  defendant, 
"  Is  this  2i  first  mortgage?"  to  which  he  answered,  "Yes." 
(The  defendant,  however,  alleged  that  he  had  understood 
the  question  to  be,  "  Is  there  a  first  mortgage  ?")  When 
the  time  came  to  complete  the  transaction  the  question 
was  repeated,  and  then  the  defendant  said  it  was  a  second 
mortgage.  On  which  the  transaction  was  abandoned,  the 
lender  refusing  to  complete.  In  point  of  fact,  there  was  a 
mortgage  on  the  ship  to  the  Atlantic  Company  for  16,000/. 
by  the  former  owner,  not  by  the  defendant,  who,  as  above 
mentioned,  was  not  yet  the  legal  owner. 

H.  James  submitted  that  there  was  nothing  for  the  jury, 
and  that  the  written  contract  meant  merely  that  the  de- 
fendant would,  when  he  had  the  legal  title,  execute  a 
mortgage  of  the  ship ;  that  it  did  not,  in  the  case  of  a 
ship,  mean  a  first  mortgage,  and  that  parol  evidence  was 
not  admissible  to  show  that  it  did. 
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CocKBUBV,  C.  J.,  said  be  was  of  a  difTerent  opinion,  and         1862. 
thought  that  a ''  legal  mortgage"  meant  a  ^  first  mortgage/' 
for  a  second  mortgage  was  not,  properly  speaking,  a  **  legal 
mortgage/'  as  it  conveyed  no  legal  interest. 

Evidence  therefore  was  admitted  that,  as  above  stated, 
the  defendant  had  said  it  was  to  be  ^  first  mortgage.  And 
at  the  close  of  the  case, 

CocKBUBN,  C.  J.,  left  it  the  jury  whether  the  parties 
had  ia  effect  so  agreed ;  in  which  case,  be  said,  the  de- 
fendant would  be  liable. 

Verdict  for  the  plaintiff  (a). 

(a)  fl.  Jamu  moved,  M.  T.,  but  took  nothing. 


Coram  MeUor^  J. 
ASHPITEL  (Executor  of  Jambs  Peto)  r.  BRYAN,      i^j^siw 

.  THniiy  Tenu 

-OuCTION  by  the  executor  of  one  James  Peto,  against  the  Defendant 
defendant,  on  a  bill  of  exchange  dated  22nd  May,  1867,  cepte?a  bill 
drawn  by  one  John  Peto,  upon  and  accepted  by  the  de-  cration^in  the 
fendant  for  376Z.,  payable  to  the  order  of  the  drawer,  John  "»™e  ©^  *  pw- 

.  son  deceased^ 

Peto,  and  indorsed  by  him  to  the  testator,  James*  and  handed  it. 

Common  counts  for  money  lent  by  the  testator,  and  an  n"ametoa"thW 

account  stated  with  him.  7^7*  **''J 

liable  to  that 

Pleas:   1.  That  John  Peto  did  not  indorse  the  bill.  par^;andAeM 

.  no  defence 

*88«€.  that  the  con- 

2.  That  it  was  drawn  and  indorsed  for  the  accommoda-  g^^'^^'J.^f 
tion  of  James  Peto,  and  without  consideration,  &c.  the  deceased,  in 

,   .     t  1  •        L  J.  the  posseision 

3.  That  the  bill  was  made  and  indorsed  m  the  name  of  of  the  indorsee, 
John  Peto  after  his  decease,  and  that  the  defendant  was  J?n  i^^on  an 

understanding 
that  the  indorsee  should  take  out  administration  to  his  estate  in  the  absence  of  evidence  of 
an  express  agreement  to  that  effect 
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1862.         afterwards  induced  to  accept  it  by  the  fraud  of  James  Peto. 
^•^^^^^      Issue. 
(EzecQtor  of       4.  That  John  Peto  died  intestate  and  indebted  to  the 
AMB»^^  BTo;  jgfgndant  and  «divers  persons,  and  possessed  of  certain 
Brtan.       goods,  stock  in  trade,  &c.;  and  that  after  his  death  it  was 
arranged  that  the  defendant  should  take  to  the  goods  for 
the  benefit  of  the  estate  of  John  Peto ;  and  that  the  bill 
was  drawn  by  one  Collins,  by  procuration  for  John  Peto, 
upon  and  accepted  by  the  defendant,  and  indorsed   by 
Collins,  by  procuration  of  John  Peto,  and  handed  over  to 
James  Peto,  on  the  understanding  that  the  bill  should 
form  part  of  the  assets  of  John  Peto,  and  that  James 
should   take  out  administration   to  John,  and   that  the 
amount  should  be  divided  among  his  creditors.    That  the 
defendant  took  to  the  goods  and  gave  the  bill  in  pursuance 
of  that  arrangement,  and  that  James  might  sue  on  the  bill 
as  administrator  of  John,  and  not  otherwise,  and  on  no 
other  consideration;  that  James  had  not  taken  out  ad- 
ministration to  John ;  and  that  the  defendant  is  liable  to 
pay  the  lawful  administration  of  John.     Issue. 

Replication  to  the  Jirst^  and  the  4th  pleas,  by  way  of  es- 
toppel, that  the  bill  was  drawn  and  indorsed  before  the  bill 
was  accepted  by  the  defendant,  and  that  he  had  knowledge 
of  all  the  facts  at  the  time. 

Rejoinder,  that  before  the  drawing,  indorsing  and  ac- 
cepting, as  James  Peto  and  Collins  knew,  John  had  died ; 
and  that  afterwards,  by  the  procurement  of  James,  and 
without  authority  from  John,  the  bill  was  drawn  and  in- 
dorsed; and  that  James  knew  that  the  drawing  and  in- 
dorsing were  false  and  fictitious  (a). 

(o)  As  both  upon  the  pleadiDgi  the  case  was  that  of  a  bill  drawn  by 

and  the  facts  it  appeared  that  John,  the  indorsee  in  the  name  of  a  fic- 

the  supposed  drawer,  was  dead  be-  titioas  or  non-existing  person  ;  and 

fore  the  drawing  by  procuration;  and  as  all  parties  knew  of  the  fact,  the 

his  death,  ofcourse,  would  have  re-  acceptor  clearly  would  be  liable  at 

yoked  any  authority,  had  it  ex-  the  suit  of  a  second  and  innocent 

isted,  even  if  all  parties  had  not  indorsee ;  Gibson  v.  Mineif  1  H. 

known  of  the  death  as  they  did;  Bl.  569;  Cibkon  v.  Hunter,  2  H. 
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Garth  for  the  plaintifT.  1862. 

Hawkins  and  JfZ.  Clarke  for  the  defendant.  Ashpitbl 

James  and  John  Peto  were  brothers,  and  had  carried  on  Jambs  Peto) 
business  separately  on  the  same  premises ;  one  as  currier,       Beyan. 
the  other  as  harness  manufacturer. 

The  case  for  the  plaintiff  was  that  the  bill  was  drawn  by 
procuration  of  Collins,  Tor  goods  sold  to  the  defendant  by 
James  Peto. 

The  case  for  the  defendant  was  that  the  goods  were  the 
stock  in  trade  of  John  Peto,  and  that  the  bill  was  given, 
after  his  death,  to  his  brother  James,  under  the  circum- 


Bla.  288;  and  the  acceptor,  in 
such  a  case,  is  considered  as  ac- 
cepting to  pay  to  the  order  of  the 
person  who  (really)  signed  as  the 
drawer,  i.  c.  in  the  case  of  James, 
CoDins  having  really  drawn  and 
indorsed  as  his  agent ;  Cooper  v. 
Mfyer,  10  fi.  &  C.  469.  Ordi- 
narily, a  bill  payable  to  the  order  of 
a  person  is  payable  to  him ;  Smith 
▼.  J^Clue,  5  East,  476;  and  the 
bin,  perhaps,  might  have  been  de- 
clared as  a  bill  or  note  made  by 
Jama  payable  to  his  order;  Edii 
▼.  Bwy,  6  B.  &  C.  433.  But  it 
was  declared  on  as  a  bill  drawn  by 
John^  which  it  cannot  have  been 
and  was  not  in  fact.  As  against  a 
party  who  did  not  know  the  fact ; 
the  acceptor  might  have  been  es- 
topped ;  Drayton  v.  Dak,  2  B.  & 
C.  293 ;  and  no  doubt,  as  against 
any  innocent  holder,  the  acceptor 
is  estopped  from  disputing  the  com- 
petence of  the  drawer ;  Sanderton 
V.  Coltman,  4  M.  &  G.  208; 
BraUhtoaitt  v.  Gardner,  8  Q.  B. 
Rep.  433;  Halifax  v.  Lyle, 
3  Exch.  446  ;  and  so  it  should  seem 
as  to  his  existence.  The  drawing  in 
the  name  of  a  fictitious  person,  if 


not  with  the  knowledge  of  the  ac- 
ceptor, would  be  a  forgery;  but 
even  then  the  acceptor  would  be 
estopped  from  disputing  the  draw- 
ing :  though  aliter  as  to  an  indorse- 
ment unless  he  knew  of  it ;  Bet' 
man  v.  Duck,  11  M.  &  W.  251. 
Here,  however,  the  defendant,  the 
acceptor,  knew  of  the  facts,  and 
would  seem  to  have  been  in  the 
same  position  as  if  he  had  made  a 
note  payable  to  the  order  of  James, 
or  as  if  James  had  drawn  by  an 
agent's  hand  in  the  name  of  John 
(  Burmeiter  v.  Hogarth,  1 1  M  &  W. 
97) ;  or  as  if  John  or  his  admi- 
nistrator had  really  drawn  the  bill 
payable  to  his  order,  and  had  then 
indorsed  to  James;  in  either  of 
which  cases  it  would  hardly  have 
been  a  defence  that  it  was  in  con- 
sideration of  goods,  the  assets  of 
John :  that  would  only  show  that 
John's  administrator  could  recover 
against  James ;  as  no  doubt,  upon 
the  facts,  any  future  administrator 
of  John  could  recover  against  the 
executor  of  James  in  respect  of 
the  sum  in  question,  as  to  which 
James  would  have  been  executor 
de  ton  tort. 
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1862.        stances  set  forth  in  the  special  plea ;  which  was  proved,  in 
^'**^^^      fact,  except  that  it  appeared  that  nothing  was  said  by 
(EzMutor  of   James,  or  expressly  agreed  or  mentioned  as  to  his  taking 
James  Peto)  ^^^  administration. 
Beyan.  Collins  and  the  defendant  were  both  called  to  support 

the  defence,  and  the  evidence  of  the  defendant  was  that 
James  suggested  to  him  that  it  would  be  for  the  benefit  of 
his  brother's  estate  that  he,  the  defendant,  should  at  once 
take  to  his  stock  in  trade  and  give  a  bill  for  it,  as  and  for 
the  estate  of  the  intestate;  and,  although  nothing  was 
said  as  to  administration,  in  terms,  it  was  stated  by  the  de- 
fendant that  James  and  he  would  **  look  after  the  interests 
of  his  brother's  children,  and  manage  their  affairs." 

Before  taking  out  administration,  however,  James  died, 
and  no  one  had  yet  taken  out  administration  to  John 
Peto  (a). 
At  the  close  of  the  case  for  the  plaintiff, 

Hawkins^  for  the  defendant,  objected  that  the  plaintiff 
could  not  recover,  as  it  appeared  (having  been  elicited  in 
cross-examination)  that  the  bill  was  drawn  and  indorsed  in 
the  name  of  a  non-existing  person ;  but, 

Oarthf  in  answer  to  the  objection,  cited  Drayton  v. 
Dale{b). 

Mbllor,  J.,  said  the  defendant  would  be  estopped  (c) 
from  setting  up  such  an  objection,  as  he  knew  the  facts. 

Clarke  submitted  that  there  was  no  estoppel,  because  all 
the  parties  knew  the  facts  {d) ;  but, 

Mbllor,  J.,  said  this  would  not  affect  the  plaintiff's 
right  to  recover,  if  the  fourth  plea  was  not  proved. 

Hawkins  thereupon  proposed  to  tender  a  bill  of  excep- 
tions; whereupon, 

(a)  That  the  defendant  would  be  Vol.  II.,  p.  351. 

liable  over  to  any  future  adminii-  (6)  2  B.  &  C.  293. 

trator,  vide  FoUcr  ▼.  Batti,  12  M.  (c)  Vide  ante,  p.  184  (a). 

&  W.  226 ;   Searton  ▼.  Robimon,  [d)  Vide  tupra. 


Brtan. 
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Mellor,  J.,  said  he  was  so  clear  upon  the  pointi  that,  if        1662. 
the  plaintiff  got  a  verdict,  he  should  not  stay  execution.  ^"^v-^^ 

*^  ^  ^  AlHPITEL 

Hawkins  then  proposed  that  the  point  should  be  re-  (Executor  of 
senred  on  condition  of  his  undertaking  not  to  carry  the  «. 

case  further ;  to  which 

Garth  consented,  and 

MsLLOB,  J.,  reserved  the  point  on  that  condition. 

Hawkins  then  went  into  evidence  in  support  of  his  de- 
fence, as  above  set  forth  in  the  special  plea,  calling  the 
defendant  for  that  purpose. 

In  the  course  of  examining  the  defendant,  after  it  had 
appeared  that  nothing  had  been  said  as  to  James  taking 
out  administration  to  John,  but  that  James  said  he  would 
look  after  his  late  brother's  affairs,  &c., 

Clarke  proposed  to  ask  him  whether  he  had  given  the 
bill  under  the  expectation  and  belief  that  James  would 
take  out  administration  to  his  brother. 

Garth  objected;  but  Mellor,  J.,  allowed  the  ques- 
tion ;  to  which  the  witness  answered  that  he  had  given 
the  bill  only  under  that  impression,  and  that  he  would  not 
have  given  it  except  for  that  belief,  because  he  knew  he 
would  be  liable  to  any  lawful  administration  of  John. 

MsLLOR,  J.,  left  it  to  the  jury  whether  the  agreement  in 
the  4th  plea  was  proved.  They  found  it  a  ''  mere  after- 
thought  and  pretence,"  on  which  the  learned  Judge  was 
of  opinion  the  plaintiff  was  entitled  to  recover. 

Verdict  for  the  plaintiff  (a). 

(a)  In  M.  T.  Clarke  got  a  rule  the  verdict  on  the  denial  of  the  in* 
(which  is  pending),  on  the  ground  dorsement.  Sed  vide  ante,  p.  185, 
that  the  defendant  was  entitled  to      in  notis. 


188  CASES  AT  THE 

1862. 

London Sittingt.  PEREZ    AND   ANOTHER  V.   ALSOP. 

TVim'/y  Term.       . 

The  lien  of  a  ^CTION  by  shipper  against  master,  on  a  bill  of  lading, 
g;!^°jP';J;j'  Ut  June,  1861,  whereby  the  defendant  promised  the 
entire,  is  not  plaintiffs  that  goods  of  the  plaintiffs  shipped  on  board  his 
by  allowing  ship  at  Seville  should  be  delivered  at  London  to  the  plain- 
goods  to  be  ^^^>  01*  ^bcir  assigns — he  or  they  paying  freight  as  per 
taken  away  on  charter-party. 

payment  of  a  »        ^ 

portion  only  of      Breach :  non-delivery  of  the  goods  to  the  plaintiffs  or 

the  freight,  •    .  .  #«  #•    .   i  t 

without  some     their  assigns,  on  payment  of  freight  as  per  charter-party. 
ftractTitiTthe        Second  count,  that  the  defendant  was  in  possession  of 
express  or  im.    goods  of  the  plaintiffs,  on  which  he  had  a  lien  for  frei&:ht : 

plied  authority   ^         .  .  .  .     .  &      ' 

of  the  ship-  and,  in  consideration  that  the  plaintiffs  would  pay  66/.  to 
Mmftfa,  that       ^ll's  and  Newman,  the  defendant  promised  them  to  de- 

oS^  A'e'!!!-^    ''^®''  **^®  Soods  to  *em. 

Mory authority        Breach  :  non-delivery;  whereby  they  had  to  pay  more 

to  receive  -  i        •  t  it 

freight,  have     than  was  due,  in  order  to  get  the  goods. 
Tn^tX:      Third  count :  in  detinue. 

a  contract.  Pleas  (to  each  of  the  special  counts) :  denying  the  con- 

tract and  breach  in  each. 

And,  to  the  last  count,  setting  up  a  lien  on  the  goods. 
Replication -in  denial,  and  new  assignment — detention 
for  different  purposes;     and   also  a  further  replication, 
setting  up  the  agreement  with  Ellis  and  Newman,  stated  in 
the  second  count.     Issue. 

M.  Smith  and  Dowdeswell  for  the  plaintiff. 

Collier  and  Hannen  for  the  defendant. 

The  plaintiffs  were  Spanish  merchants ;  the  defendant 
was  master  of  the  ship. 

On  the  26th  April,  1861,  the  ship,  with  four  others,  was 
chartered  to  Euthoneus,  by  Ellis  and  Newman  as  agents 
of  the  ship,  for  1,200  tons  of  lead,  at  16s.  per  ton,  to  sail 
from  Seville  on  the  31st  May,  under  a  penalty  of  5/.  a  day 
for  delay  in  being  ready  to  load. 

Euthoneus  transferred  their  interest  in  the  charter  to  the 
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plaiDtiffs,  who  were  not  ready  to  load  the  cargo  in  ticne  to        1862. 
complete  witbiD  the  last  day,  "^^^^^ 

On  the  7th  June  the  ship  sailed,  the  bill  of  lading  being   and  A^^er 
dated  on  the  6tb.    There  was  tbus  a  delay  of  six  days.  Amof. 

There  was  a  conflict  of  evidence  as  to  who  was  to  blame 
for  this  delay. 

On  the  16th  July,  Ellis  and  Newman,  the  ship's  agents, 
wrote  to  the  plaintiffs  that  the  ship  had  arrived,  and  ask- 
ing them  to  take  the  lead  as  soon  as  possible. 

The  defendant,  the  captain,  refused,  however,  to  deliver 
the  cargo  until  the  full  freight  was  paid,  which  came 
to  1062. 

The  plaintiffs  claimed  to  deduct  30/.  for  six  days'  penalty 
under  the  charter-party,  which  would  leave  72/.  only  due. 

On  the  20th  July  the  plaintifiis  went  to  Ellis  and  New- 
man, who  said  they  could  not  settle  the  dbpute,  but  that 
if  the  plaintiffs  would  pay  65/.  on  account  of  freight,  they 
would  give  an  order  as  to  the  cargo,  and  the  matter  might 
afterwards  be  settled. 

The  plaintiffs  paid  the  66/.  to  Ellis  and  Newman,  and 
got  a  receipt  **  on  account  of  freight,*'  and  also  a  delivery 
order,  upon  which,  however,  the  defendant,  the  master,  re- 
fused to  deliver  more  of  their  goods,  the  freight  of  which 
that  sum  would  cover. 

^Eventually  the  balance  was  paid  under  protest 

Collier,  for  the  defendant,  submitted  that  there  was  no 
evidence  of  an  authority  to  dispense  with  a  tender  of  the 
freight,  as  per  charter-party,  according  to  the  bill  of  lading; 
and  as  to  the  supposed  set-off  for  penalties,  even  if  it  could 
be  sustained,  it  would  leave  a  sum  still  due  for  freight 
above  the  sum  paid,  but  it  could  not  be  sustained,  for  the 
plaintiffs  were  in  fault  and  were  liable  to  demurrage.  And 
although  the  defendant  could  not  detain  the  goods  for 
demurrage,  yet  as  they  had  a  right  to  detain  them  for  the 
balance  of  freight,  the  detention  was  not  unlawful,  and 
the  money  could  not  be  recovered. 

VOL.  III.  p  P.F. 
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1862«  It  appeared  that  the  master,  the  defendant,  had  no 

Pbrsi       knowledge  of  the  arrangement  with  Ellis  and  Newman, 

and  Another   qo^  had  in  any  way  authorized  or  adopted  it,  but,  on  the 

ALflor.       contrary,  had  dissented  from  it  and  disclaimed  it,  and  he 

had  only  authorized  them  to  receive  fretght, 

Mbllob,  J.  (to  the  jury). — It  may  be  taken  that  the 
«  defendant  was  not  to  blame  as  to  the  delay  in  loading. 
Then  he  was  entitled  to  recover  the  full  freight,  and  there 
is  a  lien  for  freight ^  although  not  for  demurrage;  so  that 
he  was  not  bound  to  deliver  the  goods,  but  on  payment  of 
the  entire  freight,  unless  by  virtue  of  the  agreement  As 
to  which  you  are  to  consider  whether  it  was  by  authority 
of  the  defendant,  and  whether,  if  so,  it  was  absolute  or 
only  conditional.  It  appears  that  the  brokers  had  only 
the  ordinary  authority  to  receive  freight^  and  had  no 
special  authority. 

If  it  was  only  conditional  or  provisional,  then  the  de- 
fendant had  all  his  original  rights,  and  so  is  not  liable. 
The  first  question  then  comes  to  this,  whether  the  agree- 
ment was  provisional  and  partial,  or  was  to  operate  as  a 
general  and  total  release  of  tlie  goods  on  payment  only  of 
a  part  of  the  freight. 

The  jury  found  that  the  agreement  was  partial  only, 
and  returned  a 

Verdict  for  the  defendant 


HARRISON   V.  THE   UNIVERSAL    MARINE   IN- 
uu^mtmgi.  SURANCE  COMPANY. 

In  the  absence  ^CTION  on  a  policy  of  insurance,  dated  the  2nd  July, 
underwritenT'  I860,  for  2,000/.  on  the  ship  Kensington,  valued  at 
fn^i'^^tcTa**'  10,000/.,  claiming  for  an  average  loss,  by  perils  of  the  seas, 
■hip's  bottom,    17/.  \Qs.  8rf.  per  cent 

caused  not  by 

the  ardimarff 

action  of  the  winds  and  waves,  but  by  their  violent  action  in  a  storm  ;  and  it  is  doubtful 

whether  evidence  of  a  custom  thatthe^  are  not  to  be  liable  for  injuries  to  the  bottom  or  below 

the  water-line,  unless  caused  by  striking  against  the  ground,  or  some  foreign  substance  other 

than  water,  is  admissible  to  control  the  construction  of  tbe  policy.    Sfmble,  that  it  is  not. 
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Plea :  payment  of  120/.,  and  payment  into  Coart  of       t86S. 

140/.,  at  the  rate  of  lOs.  per  cent  J^!^^''''^ 

^  Haerisov 

M.  SmUh,  Q.C.,  Karslake,  Q.C.,  and  Horace  Uoyd,        Tag 

for  the  plaintiff.  Uiiiveeiai 

Ltish,  Q.C.,  Brett,   Q.C.,  and  Honyman  for  the  de-     compaet' 
fendants. 

On  the  2nd  July,  1860,  the  policy  was  entered  into, 
the  ship  being  then  on  her  return  from  Calcutta.  There 
was  evidence  that  in  the  course  of  the  voyage  to  the  Cape 
the  ship  bad  strained  in  stormy  weather. 

On  the  11th  July  there  was  a  heavy  storm,  in  which 
the  ship  was  severely  strained. 

On  the  30th  July  the  ship  put  into  Rio,  labouring  under 
aleak. 

The  ship  remained  there  until  October,  for  the  purpose 
of  repairs,  and  several  surveys  took  place,  to  ascertain 
what  were  necessary.  For  that  purpose  it  was  necessary 
to  have  the  ship  **  hove  down,"  and  it  was  found  that  the 
copper  sheathing  beneath  the  water-line  was  damaged, 
and  required  to  be  removed  and  replaced,  in  order  to 
get  at  and  stop  the  leak. 

The  necessary  repairs  were  done,  and  the  ship  sailed  on 
her  voyage  home. 

The  ship  had  not  struck  on  the  ground,  or  against  a 
rock,  or  any  external  substance. 

In  February,  1861,  the  ship  reached  London,  and  was 
surveyed. 

In  the  statement  of  the  average  loss  the  underwriters 
objected  to  items  for  the  expense  of  heaving  down  and 
repairing  the  leak,  on  the  ground  that  it  was  not  usual  to 
pay  for  damage  to  a  ship  beneath  the  water-line,  as  such 
damage  could  not  be  caused  by  violence  of  the  winds  and 
waves,  and  so  was  not  chargeable  to  perils  of  the  seas, 
unless  where  caused  by  striking  against  the  ground  or 
some  external  or  foreign  substance. 
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JBrett  opened  a  case  for  the  defence^  founded  on  such  a 
supposed  custom. 

3f,  Smith  objected  to  the  admissibility  of  the  evidence, 
as  it  was  adduced  to  alter  or  affect  the  policy. 

Mellor,  J.,  admitted  the  evidence,  as  it  had  been  ad- 
mitted by  CoLEBiDGB,  J.|  in  the  case  of  a  ship  called  the 
Pemberton(a);  but  he  admitted  it,  subject  to  leave  to 
move,  and  said  the  usage  must  be  shown  to  be  so  general 
as  that  it  must  be  taken  to  be  known  and  submitted  to  by 
the  insured. 

Witnesses,  chiefly  average  staters,  or  consulting  average 
staters,  were  called  to  prove  the  supposed  custom. 

The  question  put  was,  **  Is  there  a  general  practice,  in 
settling  claims  for  particular  average,  as  to  allowing  or 
<]isallowing  items  of  damage  done  beneath  the  water-line 
when  the  ship  has  not  been  in  contact  with  the  ground  or 
some  foreign  and  external  substance,  other  than  the  sea  ?*' 

The  witnesses  said  the  custom  was  not  to  allow  for  such 
damages,  and  in  particular  not  to  allow  for  injury  to 
copper  sheathing,  which  was  always  below  the  water 
level ;  and  they  said  this  custom  had  existed  ever  since 
copper  sheathing  had  been  used — more  than  fifty  years. 

When  pressed  as  to  the  case  of  a  ship  cast  on  her  beam 
ends,  so  as  to  leave  part  of  her  bottom  exposed,  and  then 
struck  by  a  heavy  sea  thereon,  so  as  to  shake  and  strain 
her  and  loosen  her  sheathing,  and  thus  cause  a  leak,  they 


(a)  A  case  cited  from  the  MS. 
shorthand  notes,  in  the  possession  of 
the  attomies  Walton  and  Bubb.  It 
has  recently  been  held,  that,  as  the 
object  of  insurance  is  to  afford  pro- 
tection against  contingencies  and 
dangers  which  may  or  may  not  occur, 
it  cannot  properly  apply  to  a  case  in 
which  the  loss  or  injury  must  in- 
evitably take  place  in  the  ordinary 
course  of  things ;   and,  therefore, 


that  an  insurance  against  '*  perils 
of  the  seas"  does  not  cover  an  in- 
jury, resulting  from  the  ordinary 
action  of  sea-water  on  an  article 
exposed  to  tliat  action  in  such  a 
state  as  inevitably  to  receive  injury 
from  it ;  Paterson  v.  Harrit,  30 
L.  J.,  Q.  B.  354.  And  as  to  evi- 
dence of  usage  not  inconsistent  with 
the  terms  of  the  policy,  see  Miller 
V.  Tilheringlon,  Ibid.  £xch.  217. 
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could  give  no  satisfactory  reason  why  this  should  not  be 
deeaied  a  loss  by  perils  of  the  seas,  although  an  injury 
caused  by  the  very  same  sea  above  the  water-line  would 
be  deemed  so. 

And  the  evidence  for  the  plaintiff  went  to  show  that  a 
heavy  sea  striking  a  ship  above  would  strain  her  down  to 
her  bottom,  and  loosen  and  weaken  her  throughout  her 
whole  structure,  and  so  cause  a  leak  beneath  the  water- 
line. 

The  witnesses  said  that  where  there  was  no  copper 
sheathing  the  same  rule  applied  as  to  injuries  to  the  ship's 
bottom  if  beneath  the  water,  but  that  as  to  copper-sheathed 
ships,  the  test  was  whether  the  injury  was  on  the  sheathing, 
which  was  always  beneath  the  water. 

They  admitted,  however,  that  the  alleged  custom  had 
often  been  disputed,  and  that  the  claims  were  then  com- 
promised ;  and  it  had  never  been  litigated  except  in  the 
case  of  the  ship  Pemberton,  tried  at  Liverpool,  and  that 
there  the  jury  found  against  the  supposed  custom ;  and 
also  in  the  case  of  Philips  v.  Irving,  tri^d  at  Guildhall  in 
1849,  where  there  was  a  similar  result  They  could  give 
no  reason  for  the  usage,  but  a  theory  that  the  winds  and 
waves  could  not  act  on  the  bottom  of  a  ship^  so  as  to 
injure  it  seriously  beneath  the  water. 

M,  Smith,  in  cross-examining  the  witnesses  for  the 
defendants  as  to  the  alleged  custom,  was  allowed  to  read 
passages  from  works  of  various  mercantile  writers  on 
Average,  to  a  contrary  effect ;  but 

Brett  was  not  allowed  to  put  into  the  hands  of  his  wit- 
nesses passages  from  such  works  in  support  of  the  sup- 
posed custom. 

Mbllor,  J.,  pointed  out  the  differences  in  this  respect 
between  examination  in  chief  and  cross-examination. 

Among  the  works  thus  cited  were  Bailey  on  Average; 
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Stephenson  on  Average  ;  Benecke  on  Average ;  and  Hopkins 
on  Average. 

Hopkins,  an  average  stater,  was  called  for  the  defend- 
ants to  prove  the  supposed  custom,  and  referred  to  and 
adopted  a  passage  in  his  book  as  stating  his  evidence  on 
the  subject  (a).  (This  passage  was  relied  on  by  both 
sides.) 

All  the  witnesses  for  the  defendants  admitted  that  the 
alleged  custom  was  often  disputed. 

One  of  them  contradicted  the  others  as  to  its  effect. 

Several  of  them  admitted  that  they  had  allowed  items 
claimed  for  damage  coming  within  the  supposed  custom ; 
but  these  instances  they  accounted  for  as  compromises. 

At  the  close  of  the  case, 

Mbllor,  J.  (to  the  jury). — ^The  question  is,  whether  this 
was  a  loss  **  by  perils  of  the  seas."  The  policy  is  a  con- 
tract of  indemnity  against  such  perils.  In  my  opinion 
evidence  is  not  admissible  to  alter  or  to  control  its  terms ; 
but  the  evidence  has  been  admitted  provisionally,  as  to  an 
alleged  custom  not  to  allow  for  such  a  loss  as  caused  by 
perils  of  the  seas ;  and  it  is  for  you  to  say  whether  that 
custom  has  been  proved. .  Such  a  custom  must  be  so  well 
known  and  general,  as  that  it  must  be  supposed  to  have 
been  in  the  mind  of  both  parties  to  the  policy,  and  they 
must  be  deemed  to  have  contracted  on  that  footing.  It 
must  therefore  have  been  notorious  and  recognized  and 
acted  upon,  and  if  it  was  often  disputed,  and  compromised, 
it  is  difficult  to  see  how  it  can  have  been  such  a  custom. 
Moreover  a  custom  must  be  reasonable,  or  it  cannot  be 
legal,  even  though  general ;  and  as  to  this  custom,  you 
must  consider,  on  the  one  hand,  that  a  shipowner  does  not 
insure  against  ordinary  wear  and  tear,  and  has  no  right, 
under  pretence  of  damage  by  perils  of  the  seas,  to  have 
such  wear  and  tear  replaced,  and  an  old  ship  repaired,  at 


(a)  Vide  Hopkint*  Handbook  of  Average,  ed.  1854,  p.  120. 
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the  expense  of  the  underwriters ;  and,  on  the  other  hand, 
that  it  does  not  seem  very  reasonable  that  damage  done 
by  a  heavy  sea  or  a  storm  above  the  water-line  should  be 
deemed  damage  done  by  perils  of  the  seas,  but  that  damage 
done  by  the  very  same  sea  below  the  line  should  not  be  so 
deemed. 

Apart  from  the  limitation  on  the  contract  by  the  alleged 
custom,  loss  by  perils  of  the  seas  must  be  taken  to  include 
damage  done  by  winds  and  waves  in  a  tempest  or  storm  ; 
but  the  custom  excludes  such  damage,  if  done  beneath  the 
water-line.  It  is  for  you  to  say  if  such  a  custom  exists. 
It  is  not  disputed  that  the  course  taken  in  putting  into 
Rio  and  having  the  ship  hove  down  and  repaired  as  it  was, 
was  a  prudent  and  proper  course  to  adopt. 

But  apart  from  the  custom,  if  we  must  be  satisfied  that 
the  damage  done  was  really  caused  by  perils  of  the  seas ; 
and  if  you  think  the  leak  arose  from  the  defective  or  un- 
seaworthy  state  of  the  ship  before  she  was  insured,  then 
you  must  find  for  the  defendants. 

For  you  must  be  satisfied,  to  find  for  the  plaintiflT,  that 
the  loss  was  caused  by  perils  of  the  seas  during  the  voyage 
home. 

In  conclusion,  the  learned  Judgb  lefl  to  the  jury  the 
following  questions,  which  were  given  to  them  in  writing 
by  the  learned  Judge: — 1.  Was  the  expense  of  re-copper- 
ing reasonably  and  prudently  incurred?  2.  Was  the 
injury  occasioned  by  perils  of  the  sea?  3.  Was  there 
notoriously  a  custom  (in  stating  claims  for  average  loss 
between  the  underwriters  and  shipowners)  to  confine  the 
claim  to  damage  above  the  water-line,  unless  occasioned 
by  striking  the  ground,  or  by  collision  with  some  substance 
other  than  the  water  ?  4.  Was  the  plaintiff  aware  of  such 
a  custom  ? 

At  a  quarter  past  5  o'clock  the  jury  returned  into  Court, 
and  the  foreman  said  they  were  agreed  as  to  the  first, 
second  and  fourth  questions,  and  were  11  to  1  on  the 
third. 
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The  learned  Judge  explained  at  some  length  that  the 
custom  must  be  well  recognized  and  established — not  a 
thing  done  to-day  and  not  done  to-morrow — not  enforced 
sometimes  and  sometimes  compromised^  but  something  so 
well  understood,  that  without  being  expressed  it  attached 
to  every  contract  of  this  nature. 

The  jury  retired  and  were  locked  up  all  night,  and  ulti- 
mately agreed  to  a  verdict  for  the  plaintiff  on  all  the  ques- 
tions submitted  by  the  learned  Judge.  They  found  that 
the  cost  of  re-coppering  the  Kensington  was  reasonably 
and  prudently  incurred ;  that  the  injury  which  necessitated 
the  expense  was  occasioned  by  perils  of  the  sea;  that 
there  was  no  custom  to  limit  the  liability  of  underwriters 
to  damage  above  the  water-line,  except  when  damage 
below  the  water-line  was  caused  by  striking  the  ground  or 
coming  in  collision  with  some  substance  other  than  water, 
and  that  the  plaintiff  was  not  aware  of  any  such  custom 
when  he  insured  the  ship  with  the  defendants'  company^ 

Verdict  for  the  plaintiff  (a). 


(a)  The  foUowIng,  in  exact 
terms,  were  the  questions  submitted 
for  the  jury,  with  their  finding 
thereon : — 

Q.  "  Was  the  expense  of  heaving 
down  and  re-coppering  the  ship  . 
reasonably  and  prudently  incurred, 
with  a  view  to  the  safety  of  the  shT^p 
and  the  performance  of  the  voyage 
insured r— A.  "Yes." 

Q.  **  Was  the  injury  which  oc- 
casioned that  expense  a  peril  of  the 
sea  incurred  during  the  voyage  in- 
sured, or  did  it  arise  in  the  ordi- 
nary wear  and  tear  of  the  ship  in- 
cident to  the  vessel  in  performing 
her  ordinary  duty?" — A.  "From 


the  perils  of  the  sea  on  the  voyage 
insured,  and  not  from  ordinary  wear 
and  tear." 

Q.  "  Is  there  notoriously  a  gene- 
ral custom  or  practice,  in  stating 
and  settling  claims  for  average 
losses  between  underwriters  and 
persons  insured,  to  confine  them  to 
damage  above  the  water-line,  un- 
less occasioned  by  striking  the 
ground,  or  collision  with  some  sub- 
stance other  than  water?"— A. 
"  No  such  custom  is  established.** 

Q.  "Was  the  plaintiff,  or  his 
principals,  aware  of  the  practice  or 
custom  alleged  at  the  time  this 
policy  was  made?" — A.  "  No." 
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Court  of  Common  Pleas,  Guildhall,  coram  Erie,  C.  J.         v^^w 

BREMING   AND   OTHERS  V.   MACKIE.  LondonSHthgt. 

-p.  Trinity  Terwu 

JJECLARATION,  that  in  consideration  that  the  plain"  Even  where  an 
tiffs  would  receive  on  board  a  ship  of  theirs  goods  of  the  thoritv  unre!.' 
defendant's,  to  be  conveyed  from  London  to  Aleoa  Bay,  If^l  il**'  ^ 

'  •'  e»  ^ '  ceive  payment, 

the  defendant  promised  the  plaintiffs  that  he  would,  two  *•"«  ordinary 

1         A         1         1  .        1      1  1    1  M  »     rule  of  law,  in 

months  after  the  ship. should  have  set  sail,  pay  to  the  the  absence  of 

plaintiffs  in  advance,  freight  and  primage.  ^\  spedal^* 

Averments,  that  the  goods  were  received  and  that  the  •j»''>onty.  w, 

'  =»  that  the  autho« 

ship  set  sail.  rit^r  is  to  re- 

T>         1  ^  ceive  payment 

Breach,  nonpayment.  in  the  onlinary 

Common  counts  for  freight  and  primage,  and  an  account  ^|^|i!\^d'*'iyl 

stated,  &C.  menttothe 

ag^ent  in  any 
Pleas  {inter  alia)  :  4.  Payment  other  way  be- 

5c^A  ^tp  fore  the  time 

.  bet-Oft.  ^,,„  dug^  ^„ 

6.  That  the  claim  was  satisfied  by  the  plaintiffs  and  the  no*,  if  there  is 

^  •  a  reTocatioQ 

defendant  mutually  agreeing  to  set  off  and  setting  off  the  before  that 

claim  against  a  good  and  valid  claim  of  the  defendant  payment  as 

against  the  plaintiffs,  of  an  equal  amount,  in  respect  of  !J^"fp^*|® 

damages  sustained   by  the  defendant  by  reason  of  the 

breach  by  the  plaintiffs  of  a  contract  made  by  them  with 

the  defendant     Issue. 

7.  That  the  claim  was  solely  under  the  contract  in  the 
1st  count,  and  that  such  contract  was  made  by  and  with 
the  authority  and  consent  of  the  plaintiffs,  by  the  defendant 
with  certain  persons  (Dando  &  Chetwynd),  in  their  own 
names,  as  if  they  were  the  actual  principals  and  the  owners 
or  charterers  of  the  ship,  and  interested  in  and  entitled  to 
receive  the  freight  to  their  own  use,  and  that  by  the  au- 
thority of  the  plaintiffs  they  so  appeared  to  the  defendant ; 
and  the  defendant  did  not  know,  nor  had  they  the  means 
of  knowing,  that  ibe  ship  was  chartered  to  the  plaintiffs, 
or  that  the  defendants  were  not  interested  and  entitled,  &c., 
and  that  before  they  knew  or  had  the  means  of  knowing 
this,  they  satisfied  the  claim  by  payment  to  D.  &  Co. 
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BftEMiNo      allegation  of  payment  one  of  set-off,  as  in  the  6th  plea, 
and  Othen      Issue. 


Macub. 


Lush  and  Honyman  for  the  plaintiffs. 

Shee^  Seijt.,  Quain  and  Z.  Kelly  for  the  defendant. 

The  plaintiffs  were  ship-brokers,  and  had  chartered  the 
ship  and  issued  a  card,  on  which  the  public  were  directed 
to  refer  to  ''  Dando  &  Co.  or  Breming  &  Co."  Dando  & 
Chetwynd  were  also  brokers,  employed  by  the  plaintiffs  to 
get  freight  for'  the  vessel,  and  in  June  they  called  on  the 
defendant,  and  proposed  to  him  to  ship  goods  in  the  vessel. 
They  afterwards  agreed  with  Dando  &  Co.  as  to  the  ship- 
ment of  certain  goods,  and  Dando  &  Co.  noted  the  terms 
on  the  card — payment  to  be  in  two  months  from  shipment. 
There  was  some  delay  in  loading  ;  and  on  the  17th 
August,  the  plaintiffs  wrote  to  the  defendant  to  the  effect 
that  they  should  hold  him  responsible  for  demurrage. 

Some  of  the  goods  were  **  shut  out ;"  and  on  the  20th 
August,  the  defendant  wrote  to  Dando  &  Co.,  that  he 
should  hold  them  and  their  owners  responsible  for  the  loss 
thereby  caused.  In  consequence  of  that,  Dando  &  Co. 
arranged  that  the  goods  shut  out  should  be  sent  by  another 
vessel,  and  that  the  difference  in  freight  should  be  de- 
ducted from  the  freight  accounts  of  the  former  shipment 
by  plaintiffs'  vessel. 

There  was  evidence  on  the  part  of  the  plaintiffs,  that 
with  the  bills  of  lading  they  sent  to  the  defendant  freight 
notes,  making  the  freight  payable  to  themselves.  The  evi- 
dence for  the  defendant  was,  that  these  were  returned 
through  Dando  &  Co.,  and  that  the  bills  of  lading  were 
sent  by  him  to  them  and  returned  signed. 

There  was  also  evidence  of  a  conversation,  in  which  the 
plaintiffs  stated  that  Dando  &  Co.  were  only  to  collect  the 
goods,  not  receive  the  freight 

On  the  17th  August,  Dando  &  Co.  sent  freight  notes  to 
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the  defendant;  and  on  the  6th  September,  got  him  to  ac- 
cept a  bill  for  150/.  for  part  of  the  freight,  dated  tlie  24th 
Aagust,  and  payable  at  two  months,  so  as  to  be  payable 
on  the  27th  October;  the  freight  being  due,  by  the  agree- 
ment, on  the  19th  October,  and  discount  being  allowed. 

On  the  2nd  October,  the  defendant  gave  Dando  &  Co. 
a  cheque  for  1 14L,  the  balance  of  the  freight,  deducting 
30/.,  allowed  to  him  by  them  on  account  of  the  freight  for 
the  goods  "  shut  ouU"  (There  was  evidence  for  the  plain- 
ti£b  of  a  conversation  before  this,  in  which  the  defendant 
had  notice  that  Dando  Sc  Co.  were  only  agents  to  collect 
the  goods.) 

On  the  17th  October,  the  plaintiffs  wrote  to  the  defend- 
ants:— 

**  The  freight  being  due  on  the  19th,  we  give  you  notice 
that  you  are  not  to  pay  the  freight  to  Dando  k  Co.,  but 
that  we  shall  call  on  you  for  it,"  &c 

It  did  not  appear  that  until  the  above  letter  the  defend- 
ant knew  that  the  plaintiffs  were  the  charterers. 

On  the  19th  October,  the  freight  was  due  by  the  agree- 
ment. 

On  the  27th  October,  the  bill  given  became  due.  li 
had  been  discounted  by  Dando  &  Co.,  and  was  paid  to 
the  holder. 

The  present  action  was  to  recover  the  whole  amount  of 
the  freight,  without  any  deduction ;  the  sum  claimed  being 
294/: 

There  was  evidence  for  the  plaintiff  that  it  was,  if  not 
irregular,  unusual  for  the  broker  to  receive  payment  by 
bill  before  it  was  due,  allowing  discount,  and  that  brokers 
employed  to  collect  goods  for  a  ship  had  not  authority  to 
receive  the  freight. 

There  was  evidence  for  the  defendant  that  it  was  usual 
for  brokers  so  employed  to  receive  the  freight,  and  some 
slight  evidence  (that  of  Dando)  that  it  was  not  unusual  to 
receive  it  before  it  was  due,  and  to  make  settlement  of  it, 
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allowing  deductions  in  account  That,  howeTer,  was  not 
stated  by  any  other  brokers  called  for  the  defendant.  It 
was  stated,  however,  that  the  commission  allowed  to 
Dando  &  Co ,  five  per  cent.,  was  the  usual  and  proper 
commission,  both  for  collecting  the  goods  and  receiving 
the  freight. 

At  the  close  of  the  case  for  the  defendant, 
Erlb,  C.  J.,  said,  there  was  an  end  of  the  7th  plea, 
as  to  the  plaintiffs  having  held  out  Dando  &  Co.  as  the 
charterers.  It  was  clear  they  had  not  done  so.  Both  the 
parties  were  brokers,  and  known  to  be  so.  The  substantial 
defence  was  paymenL 

Shee,  Serjt.,  urged  that  the  plaintiffs  were  undisclosed 
principals,  and  that  this  materially  affected  their  position 
and  rights  as  against  the  defendant. 

Lush,  in  reply,  urged  that  the  time  for  payment  had 
been  anticipated  by  a  bill,  and  that  the  settlement  was 
after  notice,  and  that  there  was  authority  to  arrange  the 
allowance  of  the  30/. 

Eble,  C.  J.  (to  the  jury). — The  substantial  defence  is 
payment,  and  as  it  was  not  a  payment  to  them  but  to 
Dando  &  Co.,  the  question  is,  whether  they  were  authorized 
to  receive  payment  as  the  agents  of  the  plaintiffs.  And 
even  supposing  you  were  to  find  this  in  favour  of  the  de- 
fendant, there  would  still  remain  the  question  as  to  the 
30/.  The  case  for  the  plaintiffs  is,  first,  that  there  was  in 
effect  express  notice  not  to  pay ;  next,  that  if  there  was 
authority  to  receive  there  was  no  authority  to  anticipate 
the  time  for  payment ;  and,  thirdly,  that  at  all  events  there 
was  no  authority  to  settle  the  payment  by  an  allowance  in 
account. 

There  are  thus  three  questions  for  you.  Was  there,  in 
effect,  notice  to  the  defendant  that  he  was  not  to  pay 
Dando  &  Co.?  As  to  this  there  was,  according  to  the 
plaintiffs'  case,  mutual  notice  before  any  payment,  because 
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there  is  evidence  that  early  in  August,  even  when  the  bills 
of  lading  were  sent,  freight  notes  were  sent  to  the  defend- 
ant making  the  freights  payable  to  the  plaintifFsy  and  that 
afterwards,  before  any  payment,  the  defendant  was  told 
that  Dando  &  Co.  were  only  agents  to  collect  the  goods. 
If  there  was  an  express  revocation  of  authority  to  receive 
payment,  of  course  there  could  be  none.  Certainly  there 
was  on  the  17th  October,  before  the  time  when  the  freight 
was  due^  express  notice  not  to  pay  Dando  &  Co. 

Then  comes  the  second  question,  whether,  even  if 
there  was  authority  to  receive  payment,  there  was  au- 
thority to  anticipate  the  time  for  payment  and  receive 
the  money  before  it  was  due?  If,  before  revocation  of 
the  agent's  authority,  he  has  received  payment  in  the 
ordinary  course  of  business,  and  the  debtor  has  thus  altered 
bis  position,  relying  on  that  authority,  a  revocation  will  be 
too  late.  But  it  is  not  in  the  ordinary  course  of  business 
that  an  agent  should  receive  money  before  it  is  due  for 
his  own  accommodation,  taking  a  bill  and  allowing  dis- 
count. And  if  the  debtor  chooses  thus  to  make  a  payment 
by  anticipation,  he  does  it  at  his  own  risk  if  there  be  a  re- 
vocation of  the  agent's  authority  before  the  money  was 
doe. 

That  is  the  ordinary  rule  of  law.  It  is  for  you  to  say 
whether  the  agents  here  were  authorized  to  receive  the 
money  before  it  was  due,  in  the  way  they  did  ? 

Thirdly,  even  if  so,  had  they  authority  to  make  an  al- 
lowance as  they  did  and  settle  it  in  account  ?  If  you  find 
all  or  either  of  the  two  first  questions  for  the  plaintiffs,  you 
must  find  a  verdict  for  them  for  the  full  amount;  if  you 
find  both  of  them  for  the  defendant,  still  you  must  con- 
sider the  third,  and  if  you  find  that  for  the  plaintiffs,  you 
must  find  for  them  for  30Z. 

Verdict  for  the  plaintiffs  for  294/. 
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When  A 
haoker's  clerk 
in  the  ordinary 
course  of  buei- 
ness  has  cashed 
a  cheque  in  the 
usual  way,  and 
has  once  laid 
the  money 
down  on  the 
counter  in  re- 
turn for  the 
cheque,  the 
property  in  the 
money  IS 
chan^,  and 
he  cannot  law- 
fully retake  it 
(the  case  not 
beinff  one  of 
Iraud  or  fe- 
lony), even 
though  there 
were  orders 
not  to  cash  the 
cheque. 


CHAMBERS  v.  MILLER  and  othbrs. 

XrESPASS,  for  assaulting  the  plaintiff,  and  seizing  hold 
of  him  and  imprisoning  him,  and  forcibly  taking  from  hiin 
money,  &c. 

Pleas:  1.  Not  guilty. 

2.  That  the  money,  &c.  was  not  the  money  of  the 
plaintiff. 

3.  That  the  plaintiff  had  wrongfully  in  his  possession 
certain  monies  of  and  belonging  to  the  defendants,  without 
the  leave  and  licence  of  the  defendants,  and  against  their 
will,  and  was  about  wrongfully  to  take  the  same  away. 
That  they  requested  him  to  return  the  same,  but  he  re- 
fused to  do  so,  wherefore,  as  they  lawfully  might,  they  de- 
tained him  until  they  retook  the  same  (a).    Issue. 


(a)  This  plea  is  bad  unless  a 
man,  on  his  own  premises,  may 
forcibly  retake  his  property  from 
the  person  of  another,  and  it  is 
conceived  that  he  cannot  do  so. 
There  certainly  is  no  authority  that 
be  ran,  and  all  principle  seems  the 
other  way,  and  every  analogy.  It 
has  always  been  a  principle  of  law 
that  a  man  may  not,  with  pertonai 
vioience,  and  actual  force,  or  so  as 
to  commit  or  provoke  a  breach  of 
the  peace,  retake  his  own  proper^ 
from  the  personal  possession  of 
another.  It  was  on  this  principle 
the  statutes  of  forcible  entry,  in 
affirmance  of  the  common  law, 
were  passed;  et  vide  Newton  v. 
HarUmd,  1  M.  &  O.  139.  On  the 
same  principle,  it  would  be  no  jus- 
tification on  an  indictment  for  an 
assault,  that  it  was  in  retaking  the 
defendant's  property,  for  it  would 
leave  the  contra  pacem  unanswered. 
It  would  be  otherwise,  if  either  on 


an  indictment  or  an  action  for  an 
assault,  the  defendant  showed  that 
it  was  in  defence  of  his  posteaion. 
Here,  bowever,  the  plea  itself  a^ 
leged  that  the  plaintiff  was  in  pos- 
session, and  admitted  an  assault 
upon  the  person;  so  that  the  de- 
fendants were  very  much  in  the 
same  position  as  to  the  law,  as  if 
they  had  gone  on  the  plaintiff's 
premises  to  retake  their  property : 
as  to  which  the  law  is  clear,  and 
haa  been  settled  by  many  cases  that 
it  would  be  an  unlawful  act  Tbua» 
even  a  landlord,  after  the  tenancy 
has  determined,  and  the  tenant  haa 
promited  to  leave  on  a  certain  day* 
cannot  justify  entering  and  re* 
moving  him  or  his  goods  by  force, 
though  if  the  premises  are  left 
vacant,  he  might  enter;  HiUary 
V.  Gay^  6  C.  &  P.  284.  And  it 
was  to  meet  this  very  difficulty  and 
defect  in  the  law,  that  the  statutes 
imposing  penalties  for  holding  over* 
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Overend  for  the  plaintifT. 

Brett  and  71  Jones  for  the  defendants. 
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The  plaintiff  was  clerk  to  Messrs.  Theedmann,  mer-    and'othen. 
chants,  of  Newcastle;   the  defendants  were  bankers,  at 


and  giviDg  landlords  summary  pro- 
eedore  for  re-entry,  were  passed. 

On  the  same  principle  it  has  been 
beldy  that  a  man  cannot  enter  on 
the  premises  of  another  in  search 
of  his  goods,  even  though  stolen 
(AnUumtf  v.  Banty,  8  Bing.  186), 
at  all  events  without  some  special 
authority.     And  even  an  authority 
in  law  to  take  goods  does  not  al- 
ways involve  an  authority  to  take 
fbivibly  from  the  person,  which,  it, 
perhaps,  may  be  laid  down  as  a 
general  principle  (founded  on  the 
fact  of  breach  of  the  peace),  can 
never  be  lawful,  without  some  actual 
and  express  authority  in  law,  as  by 
warrant,  or  arrest  for  felony,  or  the 
like.    If  it  were  otherwise,  then, 
in  most  cases  in  which  an  action  of 
trespass  or  trover  would  lie,  an  as- 
sault might  be  committed.    This 
cannot  be  law,  for  it  would  lead  to 
constant  breaches  of  the  peace,  and 
often  to  personal  violence  and  re- 
sistance, and  sometimes,  perhaps^ 
even  to  bodily  injuiy,  possibly  to 
homicide.    The  forcible  seizure  of 
the  person  by  a  private  party  is 
only  lawful  in  the  case  of  felony ; 
and  it  required  statutes  to  authorize 
an  owner  of  property  to  apprehend 
a  person  even  for  a  malicious  injury 
thereto ;  and,  out  of  the  scope  or 
authority  of  those  statutes,   if  a 
private  person  arrest  an  offender 
and  be  kUled  in  so  doing,  it  is  not 
murder;  R,  v.  Carian,  3  C.  &  P. 
397. 


The  plaintiff  here  could  not  be  in 
a  worse  position  than  if  he  had  ob- 
tained goods  by  fraud,  not  amount- 
ing to  a  felony  (and  even  in  tkot 
case,  quare  if  an  assault  for  forci- 
ble retaking  of  the  goods  could  be 
justified,  though  an  arrett  might  be, 
for  the  purpose  of  taking  them  be- 
fore a  justice),  and  though  no  doubt 
the  property  does  not  pass  where 
goods  have  been  obtained  by  fraud ; 
AbboiU  V.  Barry,  2  B.  &  B.  369; 
yet  when  they  have  been  obtained, 
and  are  in  actual  personal  manual 
possession,    however    the    owner 
might  be  justified  in  getting  hold 
of  them  by  iiraiagem  (BrtMtol  v. 
Wiltmore,  1  B.  &  C.  614),  he  could 
not  retake  them  by  force  and  per- 
sonal violence;    and,  indeed,  the 
mere  retaking  them,  unless  there 
was  such  a  fraud  as  would  avoid  the 
transaction,  would  be  a  trespass; 
Gillard  v.  Briliain,  8  M.  &  W. 
575.     But  there  is  a  wide  dis- 
tinction between  a  mere  retaking 
(even  although  a  trespass)  and  a 
retaking  Jrom  the  person  with  an 
actual  assault ;  insomuch,  that  even 
an  authority  in  law  which  might 
justify  the  mere  retaking,  will  not 
justify  the   taking   with    violence 
from  the  person,  for  the  obvious 
ground  that  that  has  a  necessary 
tendency  to  provoke, — not  a  mere 
constructive  breach  of  the  peace, 
which  every  trespass   is,  but  an 
actual  breach  of  the  peace,  which  is 
always  wrongful. 
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Sunderland.  On  the  8th  October,  1861,  the  plaintiff's 
employers  directed  him  to  go  next  morning  with  a  cheque 
of  one  Mison,  drawn  on  the  defendants'  bank  for  150/., 
and  get  it  cashed.  He  went  accordingly,  and  when  he  pre- 
sented the  cheque  it  was  cashed  by  a  clerk  in  the  usual  way. 
While  he  was  counting  the  notes,  the  clerk,  after  having 
gone  to  another  part  of  the  bank  and  spoken  to  another 
clerk,  came  back  and  demanded  the  money  back  again. 
The  plaintiff  refused ;  on  which  the  manager  was  sent  for, 
and  repeated  the  demand,  saying  there  had  been  a  mistake. 
The  plaintiff  still  refused  ;  whereupon  he  was  desired  to  go 
into  the  back  parlour,  and  after  some  further  parley,  in  the 
course  of  which  he  was  told  that  the  drawer  had  over- 
drawn his  account,  they  forcibly  took  the  money  out  of  his 
pockets  and  returned  him  the  cheque  which  he  got  cashed 
by  the' drawer,  Mison;  who,  it  turned  out,  was  in  embar- 
rassed circumstances,  and  became  bankrupt  a  fortnight 
afterwards.  It  did  not  appear  that  the  plaintiff  or  his  em- 
ployers knew  of  this. 

For  the  defence,  the  clerk  who  had  cashed  the  cheque 
was  called,  and  stated  that  he  had  not  left  the  plaintiff  half 
a  minute,  and  returned  before  he  had  counted  the  notes, 
one  of  the  packages  being  untouched.  One  of  the  de- 
fendants was  called,  and  proved  that  the  account  of  the 
drawer  of  the  cheque  was  overdrawn  2,300/.,  and  that 
orders  had  been  given  not  to  cash  his  cheques,  unless  in 
cases  where  there  had  been  special  remittances  for  specific 
purposes;  but  that  the  clerk  who  had  cashed  the  cheque 
in  question  had  been  absent,  and  was  not  aware  of  these 
orders. 

It  yi2is  elicited,  however,  that  on  the  8th  there  was  a 
cheque  of  the  drawer's  paid  (money  having  been  received 
to  meet  it),  and  that  the  last  cheque  of  his  so  paid  was  on 
the  14th  October. 
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Erlb,  C.  3.,  held,  that  the  moment  the  bankers'  clerk 
had  laid  down  the  money  or  notes  on  the  counter,  in  pay- 
ment of  the  cheque,  the  bankers'  property  in  the  money 
was  gone,  and  it  could  not  be  lawfully  retaken  (a).  It  did 
not  matter  that  orders  had  been  given  to  the  clerks  not  to 
cash  the  drawer's  cheques  (even  if  the  particular  clerk  had 
heard  of  the  order),  for  the  clerks  in  a  bank  had  a  general 
aQthority  to  cash  cheques  of  customers,  and  third  parties, 
holders  of  cheques,  could  not  be  bound  by  private  orders 
given  to  the  bankers'  clerks.  The  law  would,  in  this  re- 
spect, have  been  the  same  even  if  the  clerk  had  not  gone 
away  from  the  counter;  for  the  moment  the  cash  was  laid 
down  in  return  for  the  cheque  the  property  was  changed. 
The  jury  must,  therefore,  find  for  the  plaintiff:  the  question 
of  daoaages  was  for  them  (jb). 

Verdict  for  the  plaintiff,  damages  20/. 

has  the  legal  possession.     And  as 
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(a)  Of  course  the  Lord  Chief 
Justice  had  not  in  his  mind  the  case 
of  a  fraud  or  felony,  such  as  passes 
no  property  (Kingtford  y.  Merry, 
26  L.  J.,  £xch.  83),  though  even 
in  such  a  case,  tembUf  that  the  pro- 
per course  is  to  give  the  party  into 
custody  on  a  criminal  charge,  and 
detain  him  until  a  police  officer 
arrives ;  not  violently  to  retake  the 
money  Jrom  him. 

(6)  The  ruling  of  the  Lord  Chief 
Justice  implied  that  if  the  pro- 
perty had  not  passed,  the  seizure 
would  have  been  justified,  and  that 
would  be  in  accordance  with  the 
recent  case  of  Blades  v.  Higgt, 
30  L.  J.,  C.  P.  347,  where  it  was 
so  laid  down,  in  a  judgment  de- 
livered by  the  Lord  Chief  Justice 
himself.  That  judgment,  however, 
proceeds  upon  the  assumption  that, 
for  this  purpose,  constructive  pos- 
session is  the  same  as  actual,  t.  e. 
that  a  man  who  has  the  property 

VOL.  in. 


that  is  so  in  every  case  where  a  man 
has  the  property  in  personalty,  the 
maxim  being  that  in  personalty 
possession  (in  law)  follows  pro- 
perty, it  foUows  that  in  every 
case  where  a  man  could  bring 
trover  he  may  go  and  violently  re- 
take the  chattels,  even,  (for  so 
the  plea  stated,)  with  a  battery. 
This  is  certainly  a  very  serious 
conclusion,  seeing  that  a  battery 
may  reduce  a  homicide  to  man- 
slaughter. The  Lord  Chief  Jus- 
tice, in  the  case  cited,  relied  on 
Harvey  y.  Brydges,  14  M.  &  W. 
437  (in  error),  1  Exch.  261,  as 
showing  that  though  a  forcible 
entry  is  indictable,  it  is  no  objection 
to  a  justification  in  a  civil  action, 
and  no  doubt  that  is  so ;  and  the 
plea  need  not  answer  the  manu 
forti ;  Davison  v.  Wilson,  1 1  Q.  B. 
Rep.  890.  But  there  may  be  a 
forcible  entry  on  land,  amounting 
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to  a  breach  of  the  peace,  or  having 
a  tendency  to  it  (which  is  equally 
unlawful)  without  any  assault.  And 
it  has  been  held  that  lib,  ten,  is  no 
justification  of  an  assault ;  Roberts 
V.  Tatflor,  7  M.  &  G.  659.  And 
though  it  has  been  held  that  a  per- 
son in  possession  of  premises  may 
turn  another  off  them  and  justify 
an  assault  in  so  doing ;  Brown  t. 
Dawson,  12  Ad.  &  E.  625  ;  actual 
personal  possession  destroys  a  justi- 
fication under  a  distress  damage 
feasant,  because  it  has  a  tendency 


to  produce  a  breach  of  the  peace ; 
Bunch  y.  KenneU,  1  Q.  B.  Rep. 
179 ;  and  it  is  only  an  actual  posses- 
sion, whether  of  land  or  chattels, 
which  has  been  held  to  justify  an 
assault ;  see  Price  v.  SeeUj/,  10  CI. 
&  Fin.  28;  Gaylund  t.  Morris^ 
'3  Exch.  Rep.  695.  And  even  a 
legal  authority  to  take  goods  does 
not  justify  a  taking  them  from  the 
person  ;  De  Gonduin  v.  Lewis, 
10  A.  &  E.  117.  None  of  these 
cases  were  cited  in  Blades  v.  Higgs, 
as  to  which,  therefore,  qustre. 


London  SitHngs. 
Trinity  Term, 

Though  there 
is  a  desire  to 
favour  a  par- 
ticular creditor, 
yet,  if  there  is 
pressure,  the 
transfer  or 
payment  is  not 
voluntary,  and 
it  is  valid. 
But  it  is  for 
the  jury  whe- 
ther the  pres- 
sure was  real 
or  only 
colorable. 


GRAHAM  AND  OTHERS  V.  CANDY. 

j^CTION  by  assignees  of  bankrupts  named  Nicholson  k 
Stone,  to  recover  the  value  of  bills  of  exchange  belonging 
to  the  bankrupts,  converted  and  disposed  of  by  the  de- 
fendant. 

There  was  a  count  for  money  had  and  received. 

Pleas :  not  possessed,  not  guilty,  and  never  indebted. 

5.  Temple  and  Aspland  for  the  plantiflTs. 
M,  Chambers  and  for  the  defendant. 

The  plaintiffs'  claim  was  based  on  an  alleged  fraudulent 
preference. 

The  defendant  had  lent  the  bankrupt  1,000/.  to  assist 
him  in  joining  a  firm  of  Nicholson,  Pascoe  &  Stone,  and 
taken  his  note  for  the  amount 

On  the  10th  April,  1861,  Pascoe  having  withdrawn  from 
the  firm,  the  defendant  asked  for  payment,  and,  as  it  was 
not  convenient  to  pay  him,  he  took  a  note  from  the  firm 
for  the  amount,  payable  on  demand. 

The  defendant  still  pressed  for  payment,  and  the  bank- 
rupt Nicholson  promised  it. 

On  the  2nd  May,  he  having  again  asked  for  payment, 
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the  bankrupt  Nicholson  sent  him  bills  to  the  amount  of 
500/. 

The  defendant  on  the  same  day  saw  Nicholson^  and,  as 
he  said,  insisted  on  being  paid  in  full,  upon  which  bills  to 
the  amount  of  nearly  500Z.  more  were  handed  to  him.  At 
that  time  Nicholson  &  Stone  were  in  embarrassment ;  but 
Nicholson,  who  was  called  for  the  plaintiffs,  swore  that 
they  bad  been  in  worse  circumstances  and  had  got  over  it, 
and  tbat  he  hoped  to  recover  his  position. 

On  the  4th  May,  however,  the  firm  stopped  payment. 

There  was  the  evidence  of  an  accountant,  who  had  ex- 
amined the  bankrupts'  affairs,  that  from  the  22nd  March  to 
the  2nd  May  business  was  carried  on  at  an  increasing  daily 
loss. 

There  was  also  evidence  that  after  Pascoe's  retirement 
several  private  debts  were  brought  forward  to  the  amount 
of  about  6,000/.,  as  debts  on  the  firmf  though  they  ap- 
peared to  have  been  for  advances  to  the  bankrupts  before 
the  partnership,  but  for  the  purpose  of  enabling  them  to 
enter  into  it,  and  the  money  being  carried  into  the  capital 
of  the  concern. 

At  the  close  of  the  plaintiffs*  case, 

M.  Chambers  submitted  that  there  was  no  case,  as  there 
was  no  evidence  of  a  fraudulent  preference,  as  it  did  not 
appear  that  it  was  voluntary^  or  in  contemplation  of  bank- 
ruptcy. 

Eblb,  C.  J. — ^The  case  of  Van  Castell  v.  Booker  (a)  is 
one  of  those  most  in  your  favour. 

M.  Chambers. — ^The  case  of  Brown  v.  Kempton  (b)  shows 
that  it  is  not  enough  that  the  transaction  has  been  partly 
from  a  desire  to  prefer  the  creditor,  if  it  has  also  been  really 
by  reason  of  pressure  on  his  part. 

Eblb,  C.  J. — Still  you  cannot  say  that  the  mere  fact 
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(a)  2  Exch.  Rep.  691. 


(6)  19  L.  J.,  C.  P.  169, 
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Graham 
and  Others 

V. 

Candt. 


that  the  force  of  pressure  has  been  gone  through  will  suffice* 
That  case  is  a  question  for  the  jury  whether  it  is  real. 

M,  Chambers  then  called  the  defendant,  who  swore  that 
he  had  determined  to  be  paid,  and  spoke  with  decision 
and  energy,  and  with  a  sense  of  ill-usage,  which  went  to 
show  that  he  had  been  in  earnest. 

M.  Chambers,  in  summing  up,  said  a  man  bad  a  right 
to  press  for  payment,  and  get  it  if  he  could,  though  the 
immediate  result  of  it  must  be  bankruptcy,  as  in  the  case 
of  a  run  upon  a  bank. 

S.  Temple,  in  reply  on  the  part  of  the  plaintiffs,  contended 
that  it  was  obvious  that  the  real  motive  of  the  transfer  was 
a  desire  to  favour  the  particular  creditor. 

Erle,  C.  J. — ^The  case  of  Brown  v.  Kemptan  shows 
that,  even  though  there  is  that  desire,  yet  if  it  appears  that 
the  transfer  was  by  reason  of  the  pressure,  it  is  not  volun- 
tary. If  the  jury  think  that  the  transfer  was  caused  or 
brought  about  by  the  pressure,  even  though  at  the  same 
time  the  trader  had  a  desire  to  prefer  the  creditor,  they 
should  find  for  the  defendant  It  is  different  where,  as  in 
the  case  of  a  relative,  there  is  a  pre-arranged  pressure,  and 
pretended  menaces.  There  must  be  a  real  pressure,  not 
that  which  is  colorable  or  simulated,  the  mere  result  of  a 
previous  understanding  between  the  parties. 

jS.  Temple  contended  to  the  jury  that  the  pressure  was 
not  real* 

Erle,  C.  J.,  summed  up  to  the  jury  as  above,  and  they 
returned  a 

Verdict  for  the  plaintiff  (a). 

(a)  Vide  Kinnear  v.  Walmisley,  2  F.  &  F.  756 ;  Kinnear  v.  Johnson, 
Ibid.  753. 
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SACK  AND  OTHERS  V.   FORD   AND  OTHBBS.  LondomSUOngt. 

DTrhUiy  Terwu 
ECLARATION,  that   the   plaintiffs  and   defendants  An  action  by 

agreed  by  charter-party  that  the  defendants'  screw  steam-  g'^^f*?™! 

ship  should  be  placed  at  the  disposal  of  the  plaintiffs  in  the  owners  for  da- 
Tkrvii*  11*1      n**RC  done  to 

Port  of  London  for  a  certain  time ;  and  that,  dunng  the  a  cargo  by  bad 

continuance  of  the  hiring,  the  ship  should  in  all  respects  be  t^^^?*^^' 

maintained  by  the  defendants,  the  defendants  to  pay  the  itcvedorea,  ftc. 

being  em- 
master,  kc,  and  that  the  master  and  the  defendants  should  ployed  by 

devote  the  same  attention  to  the  cargo,  and  to  use  the  undw'the  con- 
same  endeavours  to  promote  dispatch.  Sec,  and  be  and  re-  ^^^  ^^  ^^ 
main  responsible  to  all  whom  it  might  concern,  as  if  the 
ship  were  loading  her  cargo  and  performing  her  voyage  on 
the  account  of  the  owners. 

Breach :  that  the  defendants  stowed  on  board  the  ship  a 
cargo  of  oats  tendered  for  shipment  by  the  agents  of  the 
plaintiffs,  agreeably  to  the  charter,  in  such  a  careless  man- 
ner that  the  oats  became  deteriorated,  and  the  plaintiffs 
became  liable  to  compensate  the  owners  of  the  oats* 

Pleas:  1.  Denying  the  contract  as  stated. 

2.  Denying  the  breach  as  alleged. 

3.  That  one  of  the  dangers  excepted  in  the  cargo  was 
the  perils  of  the  seas ;  and  that  the  injury  was  occasioned 
by  such  perils;  that  is,  by  stormy  and  tempestuous 
weather,  and  the  violence  of  the  winds  and  waves. 

Ltish  and  Honyman  for  the  plaintiAs. 

8hee,  Serjti  and  Shaw  for  the  defendants. 

The  plaintiffs  were  ship-brokers,  and  sued  on  behalf  of 
the  owners  of  the  oats. 

The  defendants  ^^ere  the  owners  of  the  ship. 

On  the  6th  March,  1861,  the  charter-party  was  entered 
into.  It  contained  the  usual  exception  as  to  perils  of  the 
seas.  The  ship  was  to  be  able  to  take  on  board  at  least 
630  tons  of  dead  weight  cargo ;  ''  the  shipowners  to  provide 
for  the  proper  working  of  the  ship  and  pay  all  charges,  ex- 
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cept  for  labour,  &c.,  which  are  to  be  paid  by  the  charterers; 
cargo  to  be  taken  on  board  and  discharged  by  the  char- 
terers^ the  crew  of  the  vessel  rendering  customary  assist- 
ance so  far  as  they  may  under  the  orders  of  the  master; 
the  charterers  to  be  at  liberty  to  employ  stevedores  and 
labourers  to  assist  in  the  loading  and  stowage,  but  such 
stevedores  and  labourers  being  under  the  control  and  di- 
rection of  the  master,  the  charterers  not  in  any  case  to  be 
responsible  for  damage  or  improper  stowage,  the  master 
and  the  defendants  to  devote  the  same  attention,  &c.  The 
ship  went  to  Stettin  to  load,  and  there,  on  the  8th  June, 
shipped  the  oats  referred  to  in  the  declaration. 

Afterwards  a  quantity  of  spelter  was  shipped,  some  of  it 
above  the  oats,  but  with  mats  over  the  oats. 

There  was  evidence  that  the  weight  of  the  spelter  was 
calculated  to  depress  and  heat  the  oats. 

On  the  17th  June,  1861,  when  the  ship  had  come  into 
the  Port  of  London  and  was  ready  to  unload,  it  was  found 
that  the  oats  were  warm. 

There  was  evidence  on  the  part  of  the  plaintiffs  that  the 
oats  were  in  a  damaged  state  owing  to  the  pressure  of  the 
spelter. 

The  defendants,  however,  had  not  any  notice  of  this,  nor 
were  called  upon  to  join  in  any  survey. 

On  the  24th  June,  the  oats  were  sold,  and  there  was 
evidence  of  deterioration  in  value  and  loss  on  the  sale  by 
the  owner. 

At  the  close  of  the  case  for  the  plaintiffs, 

Shee,  Serjt.,  submitted  that,  on  the  construction  of  the 
charter-party,  the  owner  was  not  liable  for  the  bad  stowage 
of  the  cargo. 

Eblb,  C.  J.,  thought  they  might  be  liable,  but  that  it 
would  depend  on  the  evidence ;  he  would,  however,  if  ne- 
cessary, reserve  the  point. 

Shecj  Serjt,  then  called  witnesses  to  show  that  the  load- 
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ing  was  not  by  the  crew  but  by  the  merchant's  men,  though 
the  loading  was  ^'trimmed"  by  the  stevedores  ;  that  there 
were  only  ten  tons  of  spelter  over  the  oats,  with  mats  be- 
tween them ;  that  it  was  raining  while  part  of  the  oats 
were  loaded  from  open  boats;  that  he  did  not  interfere 
with  the  stevedores ;  that  there  was  nothing  in  the  spelter 
to  cause  the  damage.  The  witnesses  for  the  defendants, 
however,  admitted  that  the  oats  were  warm,  but  denied  the 
discoloration  or  deterioration. 

The  oats  were  loaded  partly  in  the  "  tank,"  and  over  the 
oats  were  fifty  quarters  of  wheat  in  sacks,  over  and  among 
which  the  spelter  was  laden. 

There  was  some  evidence  for  the  defendants  that  it  was 
necessary  and  usual  to  put  some  degree  of  pressure  on  a 
cargo  of  oats  to  get  them  into  a  smaller  space.  It  did  not 
appear  that  hard  and  heavy  cargoes  were  ever  stowed  above 
them,  but  that  bales  of  wool,  &c.  were  sometimes  put  upon 
them. 

The  evidence  for  the  defence  went  to  show  that  stowage 
of  ten  tons  of  heavy  goods  above  a  cargo  of  oats  would  not, 
during  a  ten  days'  voyage,  bring  the  oats  into  bad  condi^ 
tion. 

Blocks  of  the  spelter  were  produced  in  Court,  and  ap- 
peared each  to  weigh  above  twenty  pounds,  but  they  were 
flat  and  smooth,  and  not  above  a  foot  long,  six  inches 
broad  and  three  quarters  of  an  inch  thick. 
-  The  witnesses  for  the  defendants  agreed,  however,  that  it 
would  depend  upon  what  was  the  weight  over  a  given 
quantity  of  oats,  whether  the  pressure  would  be  injurious 
or  not,  and  several  layers  of  these  blocks  would  be  so,  but 
they  thought  that  the  given  quantity  spread  over  the  given 
space  would  not  be  so. 

Erle,  C.  J.  (to  the  jury). — ^The  question  is,  whether  the 
oats  were  damaged  by  reason  of  had  stowage  ?  Probably 
they  might  get  wet ;  and  if  the  damage  arose  from  wetting, 
and  not  from  the  stowage,  then  the  defendant  would  not 
be  answerable.   Were  the  oats  damaged  by  reason  of  want 
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1862.  of  due  care  and  skill  in  the  stowage  ?  If  so,  there  is  clear 
evidence  of  a  deterioration  in  value ;  and  the  absence  of 
notice  to  the  defendants  of  the  sale  is  not  material^  if  it  is 
made  out  to  your  satisfaction  that  the  damage  arose  from 
bad  stowage^  and  that  there  was  such  a  loss  on  the  sale. 

Verdict  for  the  plaintiffs,  132/.  (a). 
(a)  Rule  granted,  M.  T. 

Coram  Erie,  C.  J. 
Land<m;^tHngi.  LIENARD  V.  DRESSLAR. 

Trinitjf  Term.     -p. 

In  an  action  XJECLARATION  that  in  consideration  that  the  plaintiff 

agent'by  his  would  employ  the  defendant  as  his  agent  for  reward,  to 

SSJr^^oJds  contract  to  purchase  160  tons  of  tallow,  in  order  that  the 

bought  for  his  game  should  be  delivered  to  the  plaintiff,  the  defendant 

custom  allowed  promised  the  plaintiff  that  he  would  not  exercise  any 

that,  in  case  of  P^wcr  he  might  obtain  over  the  said  tallow  by  means 

default  by  the  q(  g^ch  contract,  SO  as  to  prevent  the  delivery  thereof  to 

principal,  the  .  . 

agent  might      the  plaintiff  as  aforesaid,  according  to  the  contract. 


non- 


(bein^  per 

ally  liable  on  Averment :  that  the  defendant,  in  pursuance  of  the  con- 
sell  on  his  own  tract,  did  purchase  for  the  plaintiff  160  tons  of  tallow,  &c., 
*^^"°^  and  by  means  of  such  contract  obtained  such  power  as  to 

enable  him  to  sell  the  same. 

Breach :  that  the  defendant  exercised  his  power  so  as 
to  prevent  the  delivery  to  the  plaintiff,  by  selling  the  same 
to  another  person,  whereby  the  plaintiff  lost  the  said  tallow, 
and  the  benefit  thereof,  by  reason  of  the  difference  in 
price. 

Second  count,  on  a  contract  to  sell  and  deliver  the 
tallow  to  the  plaintiff. 

Third  count,  for  conversion  of  the  tallow. 

Pleas  to  the  first  count,  inter  alia,  denying  the  employ- 
ment on  the  terms  alleged,  and  also  denying  that  the 
defendant  purchased  as  alleged,  in  pursuance  of  the 
alleged  promise. 
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Shee^  Seijtj  and  J31  James  for  tbe  plaintiff.  1862. 

Lushf  Karslake  and  Aspland  for  the  defendant. 

The  plaintiff  was  a  merchant  at  Lille,  in  France,  and 
the  defendant  is  a  merchant  in  London.  .In  May,  1860, 
the  defendant,  on  the  instructions  of  the  plaintiff,  bought 
for  him  150  tons  of  tallow,  fifty  tons  to  be  delivered  in  the 
last  fourteen  days  of  October,  fifty  tons  in  the  last  four- 
teen days  of  November,  and  fifty  tons  in  the  last  fourteen 
days  of  December,  the  value  of  which  was  upwards  of 
8,000/.  The  defendant  was,  of  course,  liable  to  tbe  seller 
for  the  amount  of  the  contract  price,  the  principal  for 
whom  he  was  buying  being  unknown  to  the  seller. 

In  May  the  tallow  market  was  buoyant,  and  the  price 
of  tallow  rising.  Shortly  after  it  changed,  and  the  price 
feU. 

In  September  it  became  suspected  that  the  plaintiff  was 
in  failing  circumstances,  and  on  the  1st  of  October  he  sent 
out  circulars  convening  a  meeting  of  his  creditors,  which 
was  subsequently  held,  when  a  composition  was  agreed  to. 

The  defendant,  on  the  8th  of  October,  sold  the  tallow 
which  he  had  bought  for  the  plaintiff  on  his  own  account, 
and  the  plaintiff  now  brought  this  action  to  recover  da- 
mages for  his  so  doing. 

The  defence  set  up  was  a  custom  in  the  tallow  trade  by 
which  an  agent  who  has  bought,  for  an  unnamed  prin- 
cipal, tallow  to  be  delivered  at  a  future  day,  may,  if  the 
principal  fails  or  is  a  defaulter,  during  the  continuance  of 
the  failure  close  the  transaction,  and  sell  on  his  own 
account,  remitting  the  surplus  (if  any)  to  the  principal. 

On  behalf  of  the  plaintiff,  the  secretary  of  the  Baltic 
Coffee-house  and  a  merchant  in  the  tallow  trade  gave 
evidence  to  the  effect  that  there  was  no  such  custom, 
while  on  the  part  of  the  defendant  four  merchants  gave 
evidence  that  such  a  custom  existed. 

Erlb,  C.  J.,  ruled  that  the  proper  question  to  put  to 
the  witnesses  was, 
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1862.  "  Where. there  is  a  bargain  by  an  agent  for  an  unnamed 

principal,  for  the  purchase  of  tallow,  deliverable  at  a  future 
day,  and  the  principal  fails  before  the  time  for  delivery,  is 
there  a  custom  by  which  the  agent  has  a  right  to  close  the 
transaction  by  re-selling?" 

The  evidence  for  the  defendant  as  to  the  custom  was, 
that  in  such  a  case  there  was  such  a  custom,  and  that  the 
agent  could  debit  his  principal  with  any  loss  and  credit 
him  with  any  gain  on  the  transaction. 

Erle,  C.  J.,  left  the  question  to  the  jury,  whether  there 
was  such  a  custom,  telling  them  that  if  there  was,  it  would 
be  a  defence,  although  the  defendant  did  not  ostensibly 
act  on  the  custom. 

Verdict  for  the  defendant 


Lcndmsuiing,.  FOSTER  V.  THE  BANK  OF  LONDON. 

Trinity  Term,     _^ 

Bankers  hav-  JDeCLARATION  that  the  plaintiff  employed  the  de- 
the  State  of  a  fendants  as  his  bankers,  for  their  benefit  as  well  as  for  his, 
counTto^'  *°'    *°^  "P^°  ^^®  terms,  inter  alia,  that  the  defendants  and 

another  of  their  their  servante  would  not,  during  the  continuance  of  their 
customers,  one  '  o 

ofhiscredi-  employment,  disclose  to  any  person,  without  the  plaintiff^'s 

it  was  for  the  Consent,  the  state  of  the  plaintiff's  account  with  defend* 

jury  whether  ^^^  ^^  jjjg  bankers, 
there  was  a 

^^ewch'a  Breach  :  that  the  defendants  disclosed  to  De  Roo  &  Co. 

Slh!>u"h^here   ^^^  ^^^*®  ^^  ^*^®  plaintiff's  account  with  the  defendants, 
was  no  evi-       whereby  they  became  aware  that  the  balance  standing  to 
beyond  the  ex-  ^^^  plaintiff's  Credit  was  short  of  the  amount  of  a  bill  of 
relation^o/^*     exchange  drawn  by  De  Roo  upon  and  accepted  by  the  plain- 
banker  and       tiff,  and  made  payable  at  the  defendants'  banking-house,  and 
were  enabled  to,  and  by  reason  of  their  said  knowledge  did, 
pay  to  the  credit  of  the  plaintiff's  account  a  sum  sufficient 
to  make  up  the  deficiency,  and  by  means  of  the  promises 
obtained  from  the  defendants,  as  the  plaintiff's  bankers, 
payment  of  the  plaintiff's  acceptance,  and  he  thereby  lost 
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the  sum  which  had  been  standing  to  his  credit,  viz.,  438/.,        1862. 

and  was  prevented  from  paying  other  claims  upon  him  in      ^^^ 

the  way  of  his  business,  and  by  reason  thereof  necessarily  v, 

•;  t  .      J  The  Bask  ot 

Stopped  payment,  and  was  rumed.  London. 

Second  count,  that  in  consideration  of  the  plaintiff's 
employing  the  defendants  as  his  bankers,  they  promised  to 
render  him  just  and  true  accounts,  whereas  they  rendered 
him  a  false  account,  stating  that  a  sum  had  been  received 
to  the  plaintiff's  credit  at  a  time  when  it  had  not  been 
received,  &c. 

Lush  and  W.  Williams  for  the  plaintiff. 

Sovill  and  J.  Brown  for  the  defendants. 

The  bill  in  question  had  been  drawn  upon  and  accepted 
by  the  plaintiff  in  favour  of  a  firm  called  Perederoos  &  Co., 
and  was  payable  in  October,  1861,  for  198/.,  and  there 
was  also  a  cheque  drawn  in  May,  1861,  by  him  in  their 
favour  on  the  defendants'  bank  for  250/.    Several  times 
before  the  11th  December  they  had  applied  to  the  plain- 
tiff for  payment,  and  he  admitted  that  he  at  that  time 
owed  them  about  600/L    On  the  10th  December  they  ap- 
plied to  him  for  payment,  and  he  said  he  could  not  pay 
them ;  on  which  they  said,  ''  You  must  not  be  surprised, 
then,  at  what  we  do ;  we  cannot  wait  any  longer."     On 
the  11th  December  the  plaintiff  stated  that  he  called  at  the 
bank  and  saw  the  manager,^and  told  him  that  the  bill  and 
cheque  were  not  for  value  but  for  accommodation,  and  that 
he  desired  that  if  they  were  presented  they  should  not  be 
paid.     On  the  12th  December  the  same  member  of  the  firm 
of  Perederoos  &  Co.,  who  also  were  customers  of  the  bank, 
and  had  introduced  the  plaintiff  to  them,  called  at  the 
bank  and  saw  the  manager,  and  stated  that  they  held  the 
bill  and   cheque,  and  asked  the  state  of  the  plaintifi^s 
account,  and  being  told,  asked  whether,  if  he  paid  in  104/., 
the  sum  required  to  meet  the  amount,  they  could  be  paid. 
It  appeared  that  he  was  told  that  they  would,  and  there- 
upon, on  the  same  day,  they  were  presented  and  paid,  and 
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1862.        on  the  next  day,  the  ISth,  a  cheque  of  the  firm  for  104/.| 
)f^^^^     dated  on  that  day,  the  13ih,  was  paid  in  to  the  plaintiiTs 

V.  account,  but  entered  in  the  pass-book  on  the  12th. 

LoxDON,^'  On  the  12th  December  the  plaintiff  had  paid  1,200/.  to 
his  credit,  and  before  the  inquiries  made  had  drawn  out  so 
much,  that  there  remained  only  4082.,  so  that  104/.  would 
be  required  to  be  paid  in  to  meet  the  bill  and  cheque,  and 
on  the  presentation  and  payment  of  the  latter  he  was  left 
without  assets.  The  manager  of  the  bank  had  been  ex-* 
amined  on  interrogatories,  and  denied  that  there  bad  been 
any  particular  directions  as  to  the  entry  of  the  104/.  to  the 
plaintiff's  credit,  or  that  he  knew  how  it  was  that  it  ap- 
peared in  the  pass-book  as  paid  in  before  the  1,200/.,  on 
the  12th,  and  declared  it  was  all  in  the  usual  course  of 
business.  In  answer  to  two  interrogatories,  he  stated, 
"  It  has  not  been  the  usual  or  general  practice  of  the  bank 
to  insert  in  the  ledger  accounts  and  pass-books  of  their 
customers  the  various  sums  with  which  they  credit  their 
customers  in  the  order  in  which  they  are  received  by  the 
bank.  It  has  not  been  the  general  or  usual  practice  at 
the  bank  to  give  information  about  the  state  of  a  customer's 
account  with  them  to  any  person  not  authorized  by  the 
customer  to  receive  such  information.'' 

After  the  payments,  the  plaintifTs  attorney  went  to  see 
the  defendants'  manager,  and  complained  of  his  having 
paid  a  bill  nine  months  overdue  without  instructions,  and 
said, ''  I  understand  that  a  cheque  was  paid  in  to  enable 
you  to  hand  the  balance  over  to  your  customers,  Pere- 
deroos  &  Co."  The  manager  made  no  reply  to  this,  and 
admitted  that  there  must  have  been  a  disclosure  of  the 
account,  but  went  on  to  suggest  that  the  matter  should  be 
settled. 

The  plaintiff  stated  that  he  had  not  disclosed  the  state 
of  his  account,  nor  authorized  the  defendants  to  disclose  it. 

Bovill  submitted  that  there  was  no  evidence  of  a  duty 
in  a  banker  not  to  disclose  the  state  of  a  customer's  ac- 
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coant*     And  in  a  recent  case  in  this  Court  tit  banco,  it  had        1862. 

been  held  (a),  he  said,  on  demurrer,  that  the  Court  could       Foster 

not  say  that  there  was  such  a  duty  in  law.  _     J* 

^  •'  The  Bank  of 

Eble,  C.  J. — Here  it  is  not  on  demurrer,  as  a  mere      Londom. 
question  of  law,  but  on  an  issue  of  fact,  whether  there  is 
such  a  duty,  and  I  think  it  is  a  case  for  the  jury  (&). 

JBavill  then  went  to  the  jury,  and  stated,  that  on  the 
12th  December,  when  the  bill  and  cheque  were  presented 
the  holders  were  told  in  effect,  that  104/.  would  be  wanted 
to  meet  them,  and  they  thereupon  proposed  to  pay  in  that 
account,  and  did  so,  and  the  bill  and  cheque  were  then 
paid,  and  he  urged  that  a  banker  when  a  cheque  was 
presented  might  say  ''  Not  enough  to  meet  it  by  fiuch  a 
sum." 

Eblb,  C.  J.,  said,  the  banker  could  not  go  further  than 
say,  ''  Not  sufficient  assets." 

The  jury  unanimously  expressed  themselves  to  the  same 
effect. 

Erle,  C.  J. — ^That  is,  the  jury  are  of  opinion  that  it  is 
the  duty  of  a  banker  in  no  way  to  disclose  the  state  of  his 
customer's  account  ? 

The  jury  said  they  were. 

Erlb,  C.  J.,  said,  he  was  not  aware  of  any  law  against 
that;  and,  on  that  finding,  the  verdict  must  be  for  the 
plaintiff,  with  leave  to  move. 

Verdict  for  the  plaintiff,  432/. 

(a)  ToMsell  v.  Cooper,  9  C.  B.  3.       (b)  Hayes  v.  TindaU,  2  F.  &  F.  444. 


PICKERNELL  and  another  t;.  JAUBERRY.        Landanmuingi. 

j^  Trinity  Term. 

Action  for  freight,  the  particulars  claiming  for  2,000  The  master  of 
boxes  of  oranges  at  4$.  6d.,  and  667  at  4*.  3d.    The  de-  auihOTS^to*" 
fendant  paid  into  Court  37 BL  17*.  6d.,  alleging  that  sum  to  J.^^^  ^/^ 
be  sufficient,  which  the  plaintiffs  denied.  lower  rate  of 

freight  than 
the  owner  had  contracted  for. 
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1862. 


PlCKERNELX. 

mnd  Another 

o. 
Jauberry. 


Lush  and  Murphy  for  the  plaintifFs. 
Denman  and  Rew  for  the  defendant. 

The  plaintiffs'  case,  in  support  of  which  both  were  calledi 
was  that  an  agreement  had  been  entered  into  between 
themselves  and  the  defendant,  by  which  the  latter  bound 
himself  to  ship  2,000  boxes  of  oranges  on  board  the  plain- 
tiffs' ship  Sampson,  at  Valentia,  in  respect  of  which  freight 
was  to  be  paid  after  the  rate  of  45. 6^.  per  box.  The  defend- 
ant, who  was  also  called,  swore,  on  the  other  hand,  that 
the  sum  due  for  freight  was  after  the  rate  of  Ss.  6d.  per 
box,  as  appeared  by  the  bill  of  lading ;  that  he  had  simply 
recommended  the  plaintiffs  to  send  the  Sampson  to  Valen- 
tia,  aqd  furnished  the  captain  with  letters  of  introduction 
to  his  correspondents  there,  who  accordingly  shipped 
oranges  under  an  agreement  with  the  captain  for  the  lesser 
sum.  It  was  alleged  on  the  part  of  the  plaintiff  that  the 
captain  had  signed  the  bill  of  lading  under  duress.  The 
plaintiffs  also  claimed  freight  for  567  additional  boxes  of 
oranges,  after  the  rate  of  4s.  3d.  per  box. 

The  plaintiffs  are  ship  brokers  in  Fenchurch  Street,  and 
the  defendant  is  a  merchant  in  the  Spanish  trade. 

The  bill  of  lading  signed  by  the  master  was  only  for 
freight  at  the  rate  of  3s.  6d.  per  box. 

The  question  was,  whether  the  freight  was  to  be  at  that 
rate  or  at  4s.  6d. 

Eblb,  C.  J.,  told  the  jury  that  the  master  would  have 
no  authority  to  sign  bills  of  lading  for  a  lower  rate  of 
freight  than  the  owner  had  contracted  for,  and  left  it  to 
them,  whether  the  plaintiffs  here  had  contracted  for  freight 
at  the  higher  rate. 

The  jury  found  for  the  plaintiffs,  200/.  \5s.  9d. 
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1862. 
HERSCHFELD  v.  BROWN.  .  ^^^ 

London  SUtvngt* 

-oLCTION  for  the  conversion  of  a  bill  of  exchange  of  .  '^*'"  ^   ''^ 

°  A  penon  rc- 

the  plaintiff  for  500/.  and  also  for  the  detention  from  the  ceiving  a  bill 
plaintiff  of  a  bill  for  600/.|  dated  Ist  February,  1861,  drawn  counted,  has 
by  H.  upon  R.  &  Co.,  accepted  by  them  and  indorsed  to  Seal  wS  ^ 

the  plaintiff.  otherwiae  than 

,  ,     ,     for  diacount, 

Third  count,  on  a  bailment  of  the  bill  by  the  plaintiff  and  a  deposit 

to  the  defendant  for  discount  and  without  consideration,      other bm!^  with 

Breach:  that  the  defendant,  without  discounting  it  for  *  ^'^-'>'^^«[ 

'  **  as  a  aecunty 

the  plaintiff,  indorsed  it  to  the  Bank  of  London,  for  for  advances, 
▼alue  paid  by  them  to  the  defendant,  whereby  the  plaintiff  havin'g  notice 
not  only  lost  the  bill  but  was  sued  upon  it.  itvUidfo?duI 

Common  counts,  for  money  received  and  money  paid,  &c.  <^o"°^>  i^  ^^- 

yond  the  scope 

Pleas:  not  guilty,  not  possessed,  and,  to  the  special  of  the  autho- 
count,  denying  the  bailment  on  the  terms  alleged.  pigi^"no  pro- 

Isush  and  Rosher  for  .the  plaintiff.  ^"^* 

Hawkins  and  Murphy  for  the  defendant. 

The  various  counts  in  the  declaration  ail  related  to  one 
and  the  same  bill — a  bill  for  600/.«  drawn  in  February, 
1861,  by  the  plaintiff's  brother,  a  merchant,  abroad.  The 
plaintiff  was  a  merchant  in  London,  and  in  February, 
1861,  received  the  bill  from  his  brother  in  the  usual  course 
of  business.  It  was  payable  in  three  months.  The  plain- 
tiff  desired  to  have  it  discounted,  and  applied  for  that 
purpose  to  one  Salomonson,  who  professed  to  carry  on 
the  business  of  a  bill  broker.  He  told  the  plaintiff  he 
could  not  discount  it  but  could  get  it  discounted,  and  the 
plaintiff  indorsed  the  bill  in  blank,  and  handed  it  to  him 
for  the  purpose.  Salomonson  never  got  the  bill  dis- 
counted, and  on  the  12th  March  became  bankrupt,  before 
which  he  had  handed  it  over  to  the  defendant,  a  bill 
broker,  without  the  knowledge  of  the  plaintiff. 

In  May,  it  appeared  that  the  bill  had  been  passed  to 
the  bank,  who  sued  the  now  plaintiff  upon  it,  and  their 
action  was  now  pending  and  had  not  been  tried. 
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1861.  The  plaintiff  had  given  Salomonson  other  bills  to  dis- 

Herschfeld   co^"^  ^^^  ^^^  debited  him  with  this  bill  and  received  from 
*'•  him  afterwards  two  cheques  (which  were  dishonoured)  but 

not  on  account  of  this  bill.  Salomonson  was  called  for 
the  plaintiff  and  stated,  that  he  had  known  the  defendant, 
and  had  had  many  transactions  with  him.  He  himself 
had,  till  lately,  been  a  clerk  in  a  discount  company's  office, 
and  the  defendant  knew  that,  and  his  circumstances.  The 
defendant  carried  on  discount  business,  and  the  witness 
had  latterly  taken  bills  to  him  and  borrowed  money  upon 
them,  not  by  way  of  discount  but  of  loan.  He  gave  the 
defendant  the  bill  in  question  with  others,  about  a  week 
after  he  had  it,  but,  so  far  as  he  remembered,  without 
getting  from  him  any  money  at  the  time.  The  defendant 
then  had  bills  in  his  hands  to  the  amount  of  7,000/.,  which 
he  had  taken  from  the  witness.  Neither  by  his  own  cheques 
nor  by  the  defendant's  had  the  plaintiff  ever  received  any 
money  on  account  of  this  bill.  And  the  defendant  owed  the 
witness  about  3,7002.  on  the  bills  he  had,  as  he  had  only  had 
about  half  their  value  in  cash.  He  told  the  defendant  that 
the  hill  came  from  the  plaintiffs  and  that  it  vmsfor  discount, 
but  defendant  declined  to  discount  it  The  witness  in  cross- 
examination  admitted,  that  afterwards  the  defendant  had 
proposed  to  discount  all  the  bills  under  a  special  arrange- 
ment, by  which  bonds  were  to  be  taken  as  money,  and  he 
had  given  a  cheque  for  4002.  to  Salomonson.  After  this, 
in  March,  the  defendant  got  the  bill  discounted  at  the 
Bank  of  London.  The  drawer  had  since  then  paid  it. 
The  bill  had  been  demanded  from  the  defendant  (a). 

HawhinSf  for  the  defendant,  opened,  that  he  had  been,  as 
a  bill  broker,  in  the  habit  of  receiving  bills  from  Salomon- 
son  to  discount,  and  took  this  bill  in  the  ordinary  course 
of  business,  and  he  cited  Haynes  v.  Foster  {b\  and  pro- 

(a)  A  demand  of  a  bill  after  it  the  demand  is  too  late ;  Jones  v. 

bas  been  transferred  is  of  course  Fort,  9  B.  C.  764 ;   Sttmold  v. 

nngatory ;  the  conversion  is  in  the  Holden^  4  B.  &  C.  5. 

tranifer,  if  it  was  wrongful ;  if  not  (&)  2  C.  &  M.  237;  see  also 
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posed  to  prove  that  defendant  bad  made  an  arrangement        1862. 


HeR8CHP£LD 


with  Salomonson  for   the  discount,  on  condition  of  his 

taking  certain  bonds.  v. 

Brown. 
ErLiB,  C.  J.,  said,  even  supposing  that  proved,  it  would 

not  be  any  defence  to  the  action  for  an  advance  of  money, 
for  it  would  not  be  according  to  the  authority  given  by  the 
plaintiff,  which  was  to  get  the  bill  discounted  for  money; 
the  arrangement  opened  and  already  partly  proved  between 
Brown  and  Salomonson,  was  to  be  of  a  special  character, 
by  which  the  bill  was  to  be  mixed  up  with  others,  and  cer- 
tain securities  were  to  be  substituted  for  money,  which  they 
agreed  together  to  call  **  discounting."  It  will  be  for  the 
jury  whether  it  was  in  pursuance  of  the  authority  given  by 
the  plaintiff,  and  of  which  the  defendant  had  notice. 

The  jury  said  they  were  unanimously  of  opinion  that  it 
was  nvt  according  to  the  plaintiff's  authority,  but  was  be- 
yond the  scope  of  it. 

Brle,  G.  J.,  thereupon  directed  a 

Verdict  for  the  plaintiff. 

Poiter  V.  Feanon^  1  C,  M.  &  R.  deposit  the  whole  mass  as  a  se- 

849.     There  it  was  held,  however,  curity  for  an  advance  of  money  to 

that  even  a  hill-broker  having  re-  himself,  still  less  for  monies  already 

ceived  a  bill  to  discount,  had  no  due  from  him. 
right  to  mix  it  with  other  bills  and 


LEVERSON   t;.   LANE  and  another.  L<mdonSiiHngt. 

JY^  Trinity  Term, 

XHE  action  was  to  recover  the  amount  of  a  bill  of  ex*  One  member  of 
change  for  184Z.  6$.  3d,,  drawn  by  the  plaintiff  on  and  l^r^t! having 
accepted  in  the  name  of  Stearne  &  Lane.     Stearne  had  s^^e° »«  *» 

•  acceptance  m 

suffered  judgment  by  default;  Lane  denied  the  acceptance,  the  name  of  the 

firm,  for  a  bUl 

JDiyJy  Seymour  and  Cole  for  the  plaintiff.  v^^  by  him- 

name  for  money 
due  on  a  speculation  in  diamonds  :-^neld^  that  in  the  absence  of  any  evidence  of  an  emeu 
authority  from  the  firm  to  accept  in  the  partnership's  name,  there  was  no  authority  to  do  so. 

you  III.  B  F.F. 
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HayeSi  Serjt.,  and  0*Brien,  Seijt.,  for  Lane. 

The  plaintiff  was  a  diamond  and  general  merchant  in 
Bucklersbury,  and  the  defendant,  Mr.  Lane,  had  been  a 
farmer  in  Warwickshire,  but  subsequently  he  was  a  mem- 
ber of  the  firm  of  Steame  &  Lane,  wheel  manufacturers  in 
Newington  Causeway. 

The  acceptance  having  been  proved;  it  appeared  that 
Mr.  Steame  had  had  some  transactions  in  diamonds  with 
the  plaintiff  and  gave  him  his  own  acceptance,  but  subse- 
quently he  gave  in  exchange  for  this  the  acceptance  in  the 
name  of  the  firm,  which  was  now  sued  upon.  Mr.  Steame 
was  not  called  to  show  he  had  authority  to  give  the  ac- 
ceptance of  the  firm  in  exchange  for  his  own. 

At  the  close  of  the  case  for  the  plaintiff, 

Hayes,  Serjt.,  objected  that  there  was  no  evidence  of  an 
authority  to  give  this  bill. 

Erlb,  C.  J.,  said  the  anus  was  on  the  plaintiff  to  show 
that  the  co-defendant,  Steame,  had  express  authority  to 
give  an  acceptance  in  the  name  of  the  partnership,  as  it 
appeared  that  it  was  given  for  another  bill  accepted  by 
Stearne  alone,  and  that  the  consideration  was  diamonds; 
which,  primd  facie,  had  nothing  to  do  with  the  business  of 
a  wheelwright 

Seymour  submitted  that,  as  the  defendants  were  in  trade 
and  the  acceptance  was  in  the  name  of  the  firm,  no  ex- 
press authority  was  necessary. 

Erlb,  C.  J. — A  partner  in  trade  has  authority  to  bind 
his  co-partners  by  bills,  accepted  in  the  name,  unless  the 
drawer  knew  that  they  were  not  for  partnership  purposes. 
Here  this  must  have  been  known  to  the  plaintiff,  for  the 
bill  originally  was  for  Stearne's  own  separate  transactions, 
in  their  own  nature  having  nothing  to  do  with  the  partner- 
ship business.    I  think  there  is  no  evidence  of  any  autho- 
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rity  to  accept  this  bill  in  the  partnership  name.     It  is  for        1862. 
the  jury,  however,  and  I  will  leave  it  to  them.  w^*^^^*^*^ 

■*      •"  Leverson 

A  letter  from  Lane  to  Stearne  was  put  in,  in  which  it         ,  ^' 

*^  '  Lane 

appeared  that  the  latter  was  told  he  must  consider  the    and  Another. 
diamond  speculation  as  a  separate  affair  of  his  own. 

Seymour  then  proposed  to  call  the  co-defendant  Stearne; 
but 

Erlb,  C.  J.,  would  not  allow  it,  the  case  for  the  plaintiff 
haying  been  closed,  and  its  sufficiency  argued.  He  then 
put  the  question  to  the  jury,  whether  they  thought  the  ac- 
ceptance was  within  the  scope  X>f  the  partnership  authority. 

They  were  unanimous  that  it  was  not* 

Verdict  for  the  defendants  (a), 
(a)  Upheld,  M.  T. 


HUNT  V.  GUNN. 

Action  for  not  delivering  shares.  ^^nU^TnS^' 

Declaration  stated  that  the  defendant  was  indebted  to  A  contract  to 

the  plaintiff  in  260/.,  and  that  it  was  then  agreed  by  and  iq  a  company 

between  the  plaintiff  and  defendant  that  the  defendant  J^ithfnoni"^^' 

should  cause  to  be  delivered  to  the  plaintiff  sixty  shares  in  n^onth  after 

the  London  and  Lancashire  Fire  Insurance  Company,  with  Held,  to  have 

20i  paid  upon  each  share,  such  shares  to  be  delivered  brprocuring' 

within  one  month  after  the  complete  registration  of  the  the  plaintiff  to 

^  °  execute  the 

company ;    or,  in  the  event  of  the  non-deliveryi  that  he  deed  and  be 

would  pay  to  the  plaintiff  260Z.  the^haVes,  ^^ 

Breach :  non-deliveryi  and  non-payment  of  the  said  sum.  ^^^^^ 

Pleas:  1.  Denying  the  agreement.  not  actually 

ft    mi      .  1  delivered  until 

2.  The  breach.  some  time 

3.  That  after  the  making  of  the  agreement^  and  before  ration  o^fthr' 
breach,  the  defendant  was  entitled  to  100  shares  in  the  ^^^^^' 
company,  with  10/.  paid  on  each  share,  and  was  entitled 

to  execute  the  deed  of  settlement  of  the  company ;  and 

r2 
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1862.  that  it  was  then  mutually  agreed  by  and  between  the 
plaintiff  and  defendant  that  the  defendant  should  transfer 
to  the  plaintiff  his  interest  in  sixty  of  the  said  shares,  and 
should  empower  the  plaintiff  to  execute  the  deed  in  respect 
of  the  same;  and  that  the  plaintiff  should  accept  such 
transfer  in  satisfaction  and  discharge. 

Averment :  that  the  defendant,  in  pursuance  of  the  said 
agreement,  transferred  to  the  plaintiff  his  interest  in  the 
said  sixty  shares,  and  empowered  him  to  execute  the  deed  ; 
and  that  the  plaintiff  accepted  such  transfer,  and  executed 
such  deed,  upon  the  terms  aforesaid,  and  in  such  satisfaction 
as  aforesaid. 

Quain  for  the  plaintiff. 

Lttsh  and  Philbrick  for  the  defendant. 

On  the  20th  November,  1861,  the  parties  entered  into 
the  agreement  declared  on,  and  by  which  the  defendant 
agreed  to  pay  100/.  and  deliver  sixty  shares,  on  which 
21.  10s.  should  have  been  paid ;  such  shares  to  be  delivered 
within  one  month  after  complete  registration ;  or,  in  the 
event  of  non-delivery,  then  to  pay  the  further  sum  of  160/. 
And  the  plaintiff  agreed  to  these  terms. 

On  the  26th  November,  1861,  the  company  agreed  that 
the  plaintiff  should  have  the  sixty  shares. 

On  the  6th  December,  1861,  the  plaintiff  executed  the 
deed  for  sixty  of  the  shares,  such  as  he  would  have  been 
entitled  to  under  the  agreement,  and  his  name  was  put  on 
the  register. 

On  the  1st  February,  1862,  the  company  was  registered. 
The  company  refused  to  deliver  certificates  of  the  shares  to 
the  plaintiff. 

On  the  21st  March,  1862,  the  shares  were  issued,  and 
the  company  were  willing  to  deliver  to  the  plaintiff  the 
certificates  of  the  sixty  shares  when  ready,  his  name  being 
on  the  register. 

On  the  6th  April  this  action  was  commenced. 
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Od  the  2Dd  May  the  register  was  sealed,  having  been        1862. 
made  up  some  time  before,  and  before  action. 

On  the  7th  May,  1862,  and  not  before,  the  scrip  certifi- 
cates, i.e.  certificates  of  the  shares,  were  issued;  but  he 
could  have  sold  the  shares,  notice  having  been  sent  to  him 
that  his  certificates  were  being  filled  up,  but  they  took 
some  time  to  prepare. 

The  company  still  carried  on  business,  and  the  plaintiiTs 
name  was  in  the  share-ledger,  where  he  was  credited  with 
2L  \0s,  paid  on  each  of  the  sixty  shares. 

Upon  these  facts, 

Lush  contended  that  there  was  no  breach ;  or  that  the 
plea  was  proved,  as  the  contract  was  for  shares,  not  cer^ 
tificates. 

Quain  argued  that  the  shares  were  to  be  delivered  within 
a  month  after  registration ;  that  shares  could  not  be  de- 
livered, but  certificates  could  be;  that  the  Joint-Stock 
Companies  Act  provided  for  share  certificates;  that  the 
agreement,  therefore,  must  be  understood  to  mean  that 
eertificiUes  should  be  delivered  within  the  month;  that 
there  had,  therefore,  been  a  breach  ;  and  that  the  plaintiff 
was  entitled  to  be  paid  in  money. 

Erlb,  C.  J. — The  contract  was  for  shares,  not  certifi- 
cates, and  was  in  substance  carried  out  when  the  plaintiff 
became  the  owner  of  the  shares.  The  certificates  are  only 
the  indicia  of  ownership  (a). 

Verdict  for  the  defendant. 

(a)  Vide  Ear  parte  Stoan  v.  The  J.,  C,  P.  113«  See  a  case  similar 
Auttralian  Land  Company,  30  L.      to  the  above;  Home  Circuit,  post.. 
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J^  GREEN  V.  REED. 

TrMy^rl^'  -A-CTION  to  recover  200/.  as  commiBsion,  for  Degotiating 
Whether,  on  an  and  procuring  a  loan  of  2y000/.  for  the  defendant 

employment  to        r\t  •    j  t  *    j 

obtain  a  loan         Pl^a :  never  indebted. 

of  money  for 

commission,  Coleridge  and  Conolly  for  the  plaintiff. 

the  commission         o»        n     •  i    ▼* 

is  payable  if  Shee^  Serjt.,  and  Broum,  for  the  defendant. 

the  loan,  i.  e. 

the  power  of  The  defendant  had  applied  to  the  plaintiff,  for  commis- 

procured«     ^  sion,  to  obtain  him  a  loan  of  25,000/.  on  real  security, 

moni^^is^^  In  October  the  plaintiff  had  procured  the  Pelican  In- 

actually  re-  surance  Company  to  engage  to  advance  20,000/.  on  real 

ceivedornot,  .  ,         ■:  ,,..«.         .1 

provided  it  security,  and  so  far  as  the  plamtiff  and  the  company  were 
through  a^  coucemed  the  negotiation  was  complete,  the  only  question 
default  of  the    being  as  to  the  sufficiency  of  the  security,  and  as  to  which 

Xnt  em-  ^  j  j' 

.   /ed,  but       a  difficulty  arose  about  title.    Their  advisers  deemed  this 

defect  of  tUle^    invalid,  and  they  therefore  declined  to  carry  out  the  loan; 

Vt  Mcurityjs*'!  ^^^  offered  to  advance  8,000/.  on  some  reversionary  interest 

question  which  of  the  defendant,  which,  however,  as  it  would  not  answer 

depends  m  _  .  .       ,     ,.       1  1  .1  tt 

every  case  on  bis  purpose,  he  declined  to  accept,  and  went  elsewhere.  He 
effec"t*of7he°*^  eventually  obtained  the  loan  from  another  company,  who 
*^lo^T°^^""  ^ere  satisfied  with  the  security;  but  the  plaintiff  claimed 
And  if  nothing  his  Commission  on  the  amount  of  the  loan,  as  actually 
the  event  of  obtained,  so  far  as  he  was  concerned ;  and,  at  all  events, 
&m6^  the  claimed  to  be  entitled  to  some  remuneration,  quanttim 
agent  is  en-      valeat,  whercas  the  defendant  denied  that  he  was  entitled 

titled  to  recover 

on  a  quantum     to  anything,  the  money  never  having  in  fact  been  actually 

ffirrtii^ifhepro-     1.   •      j         1  •       1 

cures  the  loan    obtained  and  received. 

fhe^titlc*"*  °"        "^^^  plaintiff  gave  evidence  as  to  the  trouble  he  had  ac- 
tually been  at ;  and  Tuckett  v.  Badger  (a)  was  cited. 

(<i)  2  C.  B.,  N.  S.  296,  where  it  rity,  the  agent  is  entitled  to  sue  for 

was  held,  that  where  an  agent  is  reasonable   remuneration    for   his 

employed  for  an  agreed  commission  work  and  labour,  and  is  not  bound 

to  sell  lands  at  a  given  price,  sue-  to  a  special  action  for  a  wrongful 

ceeds  in  finding  a  purchaser  at  the  withdrawal  of  authority,    and  in 

stipulated  price,  but  the  principal,  such  a  case  the  contract  to  pay  what 

from  whatever  cause,  declines  to  is  reasonable  is  implied   by  law; 

sell,  and  rescinds  the  agent's  autbo-  and  semOlCy  that  under  such  cir- 
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The  defendant  was  called,  and  swore  it  was  agreed  that        1862. 
nothing  should  be  paid  unless  the  money  should  be  actually 
received. 

But  the  case  for  the  plaintiiT  was,  that  the  commission 
was  to  be  paid  if  the  loan  was  procured  by  him. 

Erle,  C.  J.  (to  the  jury). — The  plaintiff  claims  for  com- 
mission. Was  there  an  express  contract  that  nothing 
should  be  paid  unless  the  money  was  actually  received? 
Or  was  the  contract  that  the  plaintiff  should  be  paid  his 
commission  whether  the  money  were  actually  received  or 
not,  provided  it  were  proeured?  The  plaintiff  says  the 
contract  was  to  pay  the  commission  if  the  loan  was  pro^ 
cured.  Was  it  so  ?  Or  was  it  to  be  paid  only  provided 
the  money  was  received?  It  depends  on  the  contract, 
for  here  an  express  contract  is  sworn  to.  As  regards  the 
cause  of  the  loan  going  off,  there  was  no  fault  or  default 
on  the  part  of  the  defendant,  it  was  a  mere  defect  of  title, 
which  he  could  not  probably  be  aware  pf. 

The  jury  asked  whether,  if  a  man  professed  to  borrow 
money  on  property  to  which  he  had  not  a  title  (a),  and  the 
loan  was  procured,  but  failed  through  the  want  of  title,  be 
was  liable  to  pay  the  commission  ? 

£rlb,  C.  J. — It  depends  on  the  contract,  and  here  an 
express  contract  is  sworn  to,  that  nothing  was  to  be  paid 
unless  the  money  was  received. 

Verdict  for  the  plaintiff  for  90Z.(6). 

cumttanees  the  proper  measure  of  jury  as  to  that — ^the  case  for  the 

damages  would  be  the  «n/tre  amount  plaintiff  being  that  he  was  entitled 

of  the  commission.  to  the  whole,  and  for  the  defendant 

(a)  It  was  not  a  case  of  total  that  he  was  entitled  to  nothing ; 

want  of  title,  but  of  mere  defect  of  but  the  jury  of  course  were  not 

title ;  as  to  which,  vide  Sikei  v.  bonnd  to  take  either  view ;  and  it 

Wild,  30  L.  J.,  Q.  B.  325.  would  appear  that  the  view  they 

(6)  That  is,  an  amount  much  less  took  was,  that  nothing  was  said  as 

than  the  commission,  and  evidently  to  the  event  of  the  money  not  being 

given  as  a  quantum  tneruU  for  the  received,  which  no  doubt  was  the 

trouble  actually  incurred.       The  case,  for  the  defect  of  title  would 

Chief  Justice  did  not  direct  the  occur  to  no  one  beforehand. 
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1862. 


London  Siitingt. 
Trinity  Term. 

When  one 
man  employs 
another  to  do 
work  for  a 
third  party,  for 
whose  benefiti 
it  is  known, 
the  work  is  to 
be,  and  such 
third  party 
g:ives  instruc- 
tions about  it  I 
there  is  not 
even,  primd 
facief  an  im- 
plied contract 
in  the  first  em- 
ployer to  pay ; 
but  the  question 
is  whether,  on 
the  whole,  he 
led  the  person 
employed  to 
understand 
that  he,  and 
not  the  third 
party,  was  to 
pay  for  the 
work. 


Coram  Byles,  J. 

CHIDLEY  V.  NORRIS. 

jA-CTION  by  an  attorney  for  costs. 
Plea:  never  indebted. 

Beasley  for  the  plaintiff. 

Keane  for  the  defendant. 

The  business  was  done  in  taking  the  defendant's  sons 
through  the  Court  of  Bankruptcy. 

The  case  for  the  plaintiff  was  that  the  defendant  came  to 
his  house  late  one  evening  and  told  him  of  his  sons'  diffi- 
cultiesy  and  asked  him — or,  as  the  plaintiff  said,  ^in- 
structed*' him — to  take  them  through  the  Court,  and  that 
he  agreed  to  do  so  on  this  retainer. 

Next  morning  the  sons  came  to  the  office,  and  gave  the 
necessary  instructions. 

And  the  case  for  the  defendant  was,  that  he  had  merely 
proposed  to  the  plaintiff  that  he  should  undertake  the  busi- 
ness/or his  sons,  and  by  way  of  introducing  them  to  him. 
And  the  defendant  swore  that  he  asked  the  plaintiff  to  do 
the  business  for  them, 

Byles,  J.  (to  the  jury). — Primd  facie  when  one  man 
employs  another  to  do  work,  the  employer  is  liable  for  it. 
But  there  are  cases  where  the  employer  does  not  primd 
facte  create  that  liability  :  as  where  it  is  known  that  a  third 
party  is  to  receive  the  benefit  of  the  work.  When  one 
man  employs  another  for  his  ovm  benefit,  the  rule  of  law 
may  be  applied,  that  a  promise  is  implied,  on  his  part,  to 
pay. 

But  where  one  person  employs  another,  or  proposes  that 
another  shall  be  employed,  not  for  his  own  benefit,  but  for 
the  benefit  of  third  parties,  then,  to  raise  an  implied  pro* 
mise  on  his  part  to  pay,  he  must  have  led  the  other  to 
understand,  by  words  or  conduct,  that  he  was  to  be  the  pay- 
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master.    Was  that  so  here?  or  was  it  Dot?    In  the  one        1862. 
!,  find  for  the  plaintiff;  in  the  other,  for  the  defendant 

Verdict  for  the  defendant. 

COOKE  V.  HADDON. 

X  ROVER,  for  four  cases  of  champagne.  rrm%  Tent* 

Pleas:   not  sailty  and  not  possessed,  and  also  a  plea  of  A  creditor  who 

Jien.  poiet  of  a 


Laxton  and  Eyre  Lloyd  for  the  plaintiff.  his  lien,  and 

the  pledgor 

Barnard  for  the  defendant  can  recover  its 

▼alue  without 

The  action  was  in  trover  for  the  recovery  of  four  cases  of  deducting  the 
champagne,  deposited  with  defendant,  a  money-lender,  by 
way  of  collateral  security  for  a  loan  of  money,  for  which, 
also,  a  bill  of  25/.  was  given  by  the  plaintiff.  The  sum 
actually  received  by  the  plaintiff  was  18/.  19«.,  and  in  re- 
spect of  the  bill  several  payments  were,  from  time  to  time, 
made  for  interest,  renewal,  and  in  liquidation  of  the  prin- 
cipal sum ;  but  eventually  a  judgment  was  obtained  against 
the  present  plaintiff,  and  execution  was  put  into  his  pre- 
mises in  Farringdon-street,  where  he  kept  a  refreshment- 
room,  for  the  balance,  under  which  WLls.  was  realized. 
Plaintiff  then  called  on  defendant  and  demanded  the  cham- 
pagne, and  was  by  him  referred  to  a  person  named  Staff, 
in  whose  possession  the  wine  was  alleged  by  the  defendant 
to  be.  Upon  application  to  Staff  plaintiff  was  informed  by 
that  person  that  the  return  of  the  wine  was  impossible,  as 
part  of  it  had  been  drunk. 

For  the  defence  it  was  contended  that  the  right  of  lien 
still  subsisted,  inasmuch  as  the  full  amount  due  upon  the 
bill  had  not  been  realized  under  the  execution,  owing  to  a 
mistake  of  the  defendant's  attorney,  by  whom  credit  had 
been  given  in  respect  of  a  sum  of  5/.  twice  over. 

The  learned  Judob,  in  summing  up,  told  the  jury  that 
when  a  deposit  of  goods  was  made  by  way  of  security  for 
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1862.  a  debt,  it  was  the  undoubted  duty  of  the  pledgee  neither 
to  use  nor  in  any  way  to  dispose  of  the  goods  so  deposited, 
and  that  by  so  doing  he  would  forfeit  his  lien.  Here, 
therefore,  the  wine  having  been  drunk,  the  plaintiff,  inde- 
pendent of  any  question  as  to  the  amounts  paid  on  ac- 
count of  the  bill,  was  entitled  to  recover  the  value  of  the 
pledge.  The  other  question  for  their  determination  was, 
as  to  damage,  whether  the  payments  which  had  at  different 
times  been  made  (the  account  between  the  parties  being 
somewhat  complicated)  sufficed  to  discharge  the  debt 
The  jury  found  a 

Verdict  upon  both  issues  in  favour  of 
the  plaintiff,  assessing  the  value  of 
the  wine  at  20Z. 


Londanmingi.  SWABY  V.  VALLEZ. 

TntUty  Term.    ^^^ 

When  time  has  JLHIS  was  an  undefended  action. 

been  gained  by 

a  false  state-  Horace  Lloyd,  who  appeared  for  the  plaintiff,  stated,  in 

action  which  his  opening,  that  the  attorney  for  the  defendant  had  gained 

irnTfend^,^"*  a  month's  time  by  alleging  that  he  had  instructed  counsel 

immediate  ^o  defend,  but  that  it  had  been  discovered  that  the  learned 

execution  wiU  '  ,,i.t  t-  i  /.« 

be  granted  and  gentleman  named  by  him  knew  nothmg  whatever  of  the 
cens^ed?^^      matter,  and  that  the  assertion  had  been  made  for  the  pur- 
pose of  delay. 
The  learned  counsel  having  proved  his  case, 

Btlbs,  J.,  granted  immediate  execution,  and  remarked 
that  he  hoped  that  a  similar  proceeding  would  never 
again  be  brought  under  his  notice,  and  that  the  conduct  of 
the  attorney  for  the  defendant  would  not  become  a  prece- 
dent. 


Action  for  demurrage. 
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IMS. 
BREMNER  ahd  othrrb  tr.  DANDO  ahd  another.       ^^"^^ 

Lcmdon  Suitings. 

Where  in  an 

Plea :  never  indebted.  »ction  for  de- 

murrage, on  a 

Karsldke  and  Honyman  for  the  plaintiffs.  a^general    ^ 

cargo,  the  thip- 

Parry,  Sent.,  and  Barnard  for  the  defendants.  w«r»er  having 

^'        •'    '  liberty  to  load 

On  the  23rd  May,  the  charter-party  was  entered  into  quant?tyofiron 
that  the  ship  should  load  a  cargo  of  general  merchandize  M<J«ad  weight, 

■^  o  o  and  the  defence 

(the  shipowner  having  liberty  to  ship  200  tons  of  iron  in  turned  on  the 
the  ship,  freight  free,  no  other  dead  weight  to  be  shipped)^  loading  of  the 
and  therewith  proceed  to  Table  Bay  and  deliver  the  same,  pl^t^d^and" 
being  paid  a  lump  sum  of  680Z.  freight ;  the  charterers  to  be  '{>«  ^^X. 
allowed  thirty-five  working  days  (if  the  ship  should  not  be  this  had  not 
sooner  despatched)  for  loading ;  to  be  discharged  with  all  p^ed^'^'e 

On  the  31  St  May  the  ship  was  ready  for  loading,  and  trial  till  the 

,,,.-,.  1  morrow,  to 

the  loadmg  of  the  iron  commenced.  enable  evi- 

On  the  3rd  June  the  shipowners  gave  notice  to  the  ^Sducedt^ 
charterers  that  the  lay  days  would  commence  next  day.       contradict  the 

evidence  for 

On  the  6th  June,  according  to  the  case  for  the  plaintms,  the  defence  on 
the  ship  was  ready  to  receive  measurement  goods.  ^  *  ^°'°*' 

On  the  10th  June,  according  to  the  case  for  ih^ plaintiffs, 
the  shipment  of  the  iron  was  completed. 

(On  the  20th  June,  according  to  the  case  for  the  de- 
fendanU.) 

The  iron  was  railway  iron,  for  Kurrachee. 

On  the  5th  July  the  defendants  commenced  loading 
their  cargo. 

On  the  27th  July  they  completed  their  loading. 

And  of  coarse,  reckoning  the  lay  days  from  the  20tb 
June,  there  would  be  no  demurrage  due;  obviously  the 
iron  must  go  in  first,  both  as  being  dead  weight  and  as 
being  destined  for  Kurrachee. 
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1862. 

Brbmner 
and  Others 

V. 

Dando 
and  Another. 


Btlbs,  J.y  said  the  point  was  well  worthy  of  considera- 
tioiiy  and  he  should  reserve  it  on  condition  that  the  case 
should  not  go  further, 

(To  this  condition  both  parties  assented.)  The  iron  was 
to  be  loaded  by  the  shipowners,  the  plaintiffs.  There  was 
a  great  deal  in  the  point. 

The  stevedore  and  other  witnesses  were  called  to  prove 
that  the  loading  of  the  iron  was  not  complete  until  the  20th 
June ;  and  that,  before  that  day,  the  captain  gave  the  steve- 
dore directions  not  to  begin  loading  the  measurement 
cargo  until  the  loading  of  the  iron  was  complete  (as  it 
would  be  inconvenient),  and  that  he  told  the  defendants 
so,  and,  on  the  20th,  gave  them  notice  that  the  loading  of 
the  iron  was  completed. 

It  was  admitted  that  it  was  necessary  that  the  iron 
should  be  loaded  before  the  measurement  articles. 

On  the  29th  there  was  a  claim  by  the  plaintiffs  for  nine 
days'  demurrage,  at  4/.  a  day — total,  36L 

The  case  for  the  plaintiffs  had  closed,  without  its  appear- 
ing distinctly  when  the  iron  was  loaded ;  and 

Parry,  Serjt,  objected  that  there  was  no  evidence  as  to 
that,  and  therefore  no  evidence  that  the  delay  in  loading 
the  other  cargo  was  through  the  default  of  the  defendants. 

Byles,  J.,  thought  it  sufficiently  appeared  at  present 
that  demurrage  was  due. 

Parry,  Serjt,  then  opened  a  defence  founded  on  the 
fact,  which  he  proposed  to  prove,  that  the  shipment  of  the 
iron  was  not  completed  until  the  20th  June.  He  con- 
tended that,  on  the  construction  of  the  charter-party, 
coupled  with  the  fact  as  to  the  destination  and  position  in 
the  ship  of  the  iron,  that  the  lay  days  did  not  begin  until 
all  the  iron  was  loaded. 

Karsldke,  for  the  plaintiff,  applied  for  an  adjournment, 
to  enable  them  to  adduce  evidence  in  contradiction  of  this 
case,  on  the  ground  that  it  had  come  by  surprise  upon 
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them  at  the  trial,  and  that  therefore  they  had  not  provided        1862. 
any  evidence  as  to  the  day  when  the  loading  of  the  iron     ^^^^ 

was  ready.  and  Others 

V. 

Btlbs,  J.,  said  he  thought  that  was  so,  and  indeed  he  ^nJ^n^Sier 
himself,  at  the  close  of  the  case  for  the  plaintiff,  had  not 
seen  the  real  importance  of  it.  An  adjournment,  there- 
fore, seemed  necessary  for  justice,  and  in  order  to  prevent 
a  new  trial  on  the  ground  of  surprise,  and  therefore  would 
be  for  the  benefit  of  both  parties.  He  would  adjourn  the 
case  until  the  morrow. 

Parry,  Seijt. — On  what  terms  ? 

Btles,  J. — On  no  other  terms  than  allowing  you  to 
adduce  additional  evidence  on  the  point,  the  one  single 
question  of  fact,  which  now  remains,  and  on  which  alone 
I  allow  any  additional  evidence  on  either  side.  The  costs  of 
the  adjournment  will  follow  the  usual  rule,  and  be  costs  in 
the  cause.  If,  on  the  question  of  fact,  the  jury  find  in 
favour  of  the  plaintiffs,  that  will  be  final.  If,  however, 
they  find  that  the  shipment  of  the  iron  was  not  completed 
until  the  20th  of  June,  then  I  shall  reserve  the  point 
raised  for  the  defence,  that  the  lay  days  did  not  run  till 
then. 

The  trial  was  then  adjourned  until  next  day,  on  the 
terms  above  stated. 

On  the  next  day, 

Evidence  was  called  on  the  part  of  the  plaintiff*  to  rebut 
the  defence,  and  eventually. 

Verdict  for  the  plaintiff*. 
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v^K^^-O  Coram  Keating^  J. 

LondanSitHngt  MARSH   V.  J  ELF. 

Trinity  Term,'      a 

On  an  employ-  j^lCTION  by  an  auctioneer  for  commission. 

ment  of  an 

auctioneer  to         Plea :  never  indebted. 

aell  by  auction 

there  is  no  em-      The  claim  was  for  commission  at  the  rate  of  2|  per  cent. 

aeUby^private    on  a  Sale,  and  there  had  been  a  Judge's  order  to  preclude 

pubHc'lde**   the  plaintiff  from  going  on  a  quantum  meruit. 

abortWc,  and         Hawkins  and  Dotodeswell  for  the  plaintiff. 

custom  to^hat        O'Brien,  Serjt,  and  H.  T.  Cole  for  the  defendant. 

auctioneers  is        The  plaintiff,  an  auctioneer,  sued  the  defendant  to  re- 
not  admissible.  ^^^^^  ^y^^  ^^^  ^f  qqj  jq^^  ^j^  balance  of  82/.  10*.,  alleged 

to  be  due  for  commission,  at  2j  per  cent.,  on  the  sale  of 
certain  ground-rents  arising  from  property  in  Sussex 
Place,  Sussex  Terrace,  and  Bridge  Road,  Hammersmith. 

It  appeared  that  the  plaintiff  put  up  the  property  for 
sale  by  auction  on  the  19th  of  December,  1861,  and  that 
it  was  bought  in  at  the  reserved  price,  3,600/.  The  pro- 
perty was  afterwards,  on  the  17th  of  January  last,  sold  by 
private  contract  to  Mr.  Gatliff. 

The  real  contest  at  the  trial  was,  whether  that  sale  had 
been  negotiated  through  Mr.  Marsh,  or  solely  through  the 
defendant's  solicitor,  Mr.  Pilgrim.  Mr.  Marsh  admitted 
that  he  had  no  express  instructions  to  sell  by  private  con- 
tract, but  his  case  rested  on  the  fact  of  Mr.  Gatliff  having 
been  present  at  the  sale,  and  of  his  clerk,  Mr.  Davis, 
having  gone  backwards  and  forwards  between  Mr.  Gatliff 
and  Mr.  Pilgrim,  and  ascertained  from  them  the  state  of 
the  negotiations  for  the  purchase  by  Mr.  Gatliff,  and 
having  once  urged  Mr.  Gatliff  to  make  an  advance  in  his 
offer.  Mr.  Pilgrim  and  Mr.  Gatliff's  evidence,  however, 
showed  that  the  plaintiff's  clerk  was  acting  as  a  volunteer, 
and  without  any  instructions  either  from  Mr.  Gatliff  or 
Mr.  Pilgrim. 

It  appeared  that  Mr.  Gatliff  was  a  friend  of  Mr.  Pil- 
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grim*8,  and  had  called  on  him  two  days  before  the  19th  of        IS62. 
December  to  ascertain  the  reserved  price^  as  a  relative  of 
bis  was  desiroas  of  purchasing  if  the  price  suited  him. 

On  the  31st  of  March  Mr.  Pilgrim  sent  a  cheque  for 
fifteen  guineas  to  the  plaintiff,  that  being  the  sum  he  had 
agreed  to  accept  if  the  property  was  not  sold  at  the  auc- 
tion; the  plaintiff,  however,  insisted  on  having  his  full 
demand  of  82/.  10^.,  at  2}  per  cent,  on  3,300/.,  the  price 
paid  by  Mr.  Gatliff. 

Keating,  J.,  in  the  course  of  the  trial,  asked  the  plain- 
tiff's counsel  how  the  plaintiff  could  have  had  any  right  to 
sell  the  property  by  private  contract  upon  the  original 
instructions  to  Mr.  Marsh  from  Mr.  Pilgrim  for  the  sale. 

It  was  proposed  by  the  plaintiff  to  prove  a  custom 
among  auctioneers  to  charge  commission  when  property 
is  sold  by  private  contract,  after  an  abortive  attempt  to 
sell  by  public  auction ;  but 

The  learned  Judgb  said  that  he  would  not  receive  evi- 
dence of  such  a  custom  to  charge  for  services  when  not 
done  at  the  request  of  the  party  sought  to  be  charged ; 
and  that  auctioneers  could  not  among  themselves  make 
such  a  custom  to  bind  the  rest  of  her  Majesty's  sub- 
jects (a). 

He  was  willing,  he  added,  to  receive  evidence  that  where 
there  was  an  engagement  with  the  auctioneer  that  he 
should  have  his  commission  on  a  sale  by  private  contract, 
that  the  custom  was  that  this  was  an  employment  to  sell 
by  private  contract. 

No  such  evidence,  however,  was  offered,  and  ultimately, 

Keating,  J.,  left  it  to  the  jury,  whether  there  was  any 
employment  of  the  plaintiff  to  sell  by  private  contract. 

Verdict  for  the  defendant 

(a)  Even  if  there  had  been  such  been  nothing  unless  knoum  to  the 
a  cuttom  tbown,  k  woidd  have      defendant.    See  the  next  case. 
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1862. 

^^v^         LANSDOWNE  v.  SOMERVILLE  and  another. 

Londim  Sittings.      . 

Trinity  Term.  ACTION  against  the  vestry  of  St.  Pancras  for  work  as 
who^as  made    &"  architect  in  taking  out  the  quantities  on  a  building 
Z^:.'Z^  contract, 
wh'irw'i^lt       PJea :  never  indebted. 

^iowed^to  re-        BoviU,  Denman  and  J.  Thompson  for  the  plaintiff, 
employer  on  a       Sir  W.  Atherton,  A.-G.y  Overend  and  Keane  for  the 

custom  known    j«f^^  j^«*„ 

to  the  parties,    defendants. 

The  action  was  by  an  architect  against  the  vestry  of 
St.  PancraSy  for  taking  out  the  quantities  on  a  building 
contract,  which  had  become  abortive  by  reason  of  the 
refusal  of  the  Poor  Law  Commissioners  to  sanction  it. 

There  was  evidence  of  a  custom  that  the  employer  should 
pay  the  architect  in  such  a  case. 

Kbatino,  J.  (to  the  jury). — Was  there  such  a  custom  ? 
And  was  it  known  to  the  parties?  And  did  they  contract 
on  the  footing  of  the  custom  ? 

Verdict  for  the  plaintiff  (a). 

(a)  See,  as  to  custom,  the  previous  case. 


Court  of  Exchequer^  co/lram  Martin,  B. 

LomUmSUting,,  COUSINS  V.  MITCHESON. 

Trinity  Term.      ^ 

The  mere  fact   j^CTION  by  a  shipbroker  against  a  shipowner  for  corn- 
has  first  in^-  mission  on  the  charter  of  a  ship,  the  Tower  Hamlets. 

ducedacus-  -^  •    j  la  j 

tomer  does  Plea :  never  mdebted. 

not  give  him  a 

ri^ht  to  com-        Brett  for  the  plaintiff. 

mission  on  any 

future  trans.         Denman  and  Watkin  WiUiams  for  the  defendant. 

action  not 

durectthere-         In  1858,  the  plaintiff  effected  a  charter  of  the  ship  from 
further  inter-    the  defendant  to  one  Mohr,  and  was  paid  his  commission, 
▼enuonon  j^  jggQ  ^^j^^  ^j^jp  jj^^yi^g  made  an  intermediate  voyage, 
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AS  to  which  there  was  no  evidence)  the  plaintiflT  met  the  1862. 
defendant,  and  asked  him  if  he  was  doing  anything  with 
the  ship.  The  defendant  said  he  was  open  to  a  charter, 
and  asked  the  plaintiff  if  he  thought  that  Mohr  would 
take  her  again.  The  plaintiff  said  he  would  go  and  see, 
and  the  defendant  sent  the  offer  of  a  charter  for  rice  ports, 
at  70«.  for  the  United  Kingdom,  and  72s,  6d,  for  the  con- 
tinent. Afterwards  the  defendant  chartered  the  ship 
through  one  Lindsay,  another  broker,  to  Mohr,  at  72«.  6^. 
for  the  United  Kingdom,  and  77s.  6d,  for  the  continent, 
i.  e.,  5s.  additional  for  the  continent.  The  defendant  said 
he  had  met  Lindsay  in  the  street,  and  had  some  conver- 
sation with  him,  and  that  Lindsay  then  took  him  to  Mohr, 
and  the  charter  was  concluded.  The  plaintiff  then  claimed 
his  commission,  and  the  answer  was  that  Lindsay  was 
entitled  to  it.     On  these  facts, 

Martin,  B.,  said : — The  plaintiff  was  not  entitled  to 
recover.  There  is  nothing  illegal  in  a  shipowner  employ- 
ing two  brokers  at  the  same  time,  and  whoever  concludes 
the  charter  is  entitled  to  the  commission.  If  a  broker 
mentions  the  name  of  the  charterer  to  the  shipowner,  and 
he  takes  advantage  of  the  information,  and  concludes  the 
charter  himself,  without  the  further  intervention  of  the 
broker,  that  does  not  deprive  the  broker  of  his  right  to  his 
commission.  But  that  was  not  the  case  here.  This  was  not 
the  case  of  a  first  introduction  at  all.  There  is  nothing  to 
show  that  the  charter  through  Lindsay  was  not  bon&jide^ 
and  quite  independent  of  any  information  furnished  by  the 
plaintiff.  There  is,  therefore,  no  case  for  the  plaintiff,  and 
there  must  be  a  verdict  for  the  defendant. 

Thereupon  there  was  a 

Nonsuit  (a). 

(a)  See  Gihton  v.  Crick,  Vol.  II.,  p.  766;  and  Cunardv.  Van  Opperiy 
Vol.1.,  p.  716. 


VOL.  III.  S  P.P. 
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1862. 

v^.-^  SMITH  V.  DOWELL. 

siuinffs,       JJECLARATION,  that  the  plaintiff  was  employed  by  the 

Hilary  Term.     ^    .      .  ,  .         .    ,  ,  .  ,     n       ,  •       • 

Where  work  is  defendant  as  a  shipwnght,  to  do  certain  work  for  him  in 
being  carried  the  erection  of  a  bulkhead,  or  partition,  for  the  purpose  of 
which  is  un.  separating  a  certain  space  in  a  [vessel]  (a)  bunker,  and  so 
certain  pre-  forming  therein,  by  means  of  the  bulkhead,  two  bunkers, 
the  em^o*?lf  ^"^  ^^^  defendant,  while  the  plaintiff  was  in  one  of  the 
promises  to  bunkers,  and  was  so  employed  in  the  bulkhead,  and  before 
he  goes  away,  the  same  was  completed  or  shored  up  (as  the  defendant 
dlrSfs'^to"'  knew),  negligently  filled  the  other  of  the  bunkers  with 
get  on  with  the  coal,  and  SO  negligently  heaped  up  a  quantity  of  coal 
his  absence  against  the.  bulkhead,  which  was  thereby  rendered  danger- 
work  Is^cuiied  ^^^f  ^"^  liable  to  fall  on  persons  working  in  the  first-men- 
precautions**  tioned  bunker;  which  said  premises  the  defendant  then 
have  been  well  knew,  but  of  which  the  plaintiff  was  ignorant,  and 
injury  results  was  without  the  means  of  knowing,  and  by  reason  thereof 
^n|.g:S'„T  he  sustained  injury,  &c. 
another  part  of      Pleas:  Not  guilty  ;  and  the  usual  traverses. 

the  work,  while  t>        J  ^ 

da°n7ir°f 'hV''        ^^^^^^  ^^'i^'>  ^^"^  ^'^^  P'^'"*^^- 

latter  cinnot  HuddUston  for  the  defendant. 

recover  against 

the  employer.  The  plaintiff  was  a  shipwright,  and  had  been  employed 
«  by  the  defendant,  a  coal  merchant,  in  making  the  bulk- 
head between  two  "  bunkers,*'  which  were  to  be  filled  with 
coal  out  of  a  collier.  While  so  employed,  the  defendant 
came  to  see  how  the  men  were  getting  on,  and  they  said 
they  wanted  two ''  struts"  to  support  the  bulkhead.  He  said 
he  would  send  iron  ones,  and  desired  them  to  get  on  with 
the  work.  Before  the  struts  were  put  up,  the  defendant 
not  being  present,  the  plaintiff  being  in  one  bunker  at  work 
and  the  men  pouring  in  coal  into  the  other,  the  weight  of 
the  coal  thus  poured  in  all  at  once  broke  down  the  bulk- 
head, and  the  pls^intiff  was  injured. 

When   the  plaintiff  and  his  witnesses  had  been  exa- 
mined, 
(a)  Omitted  by  amendment  at  the  trial,  and  the  next  word  substituted. 
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Martin,  B.,  said  there  was  no  case;  on  which,  1862. 

Parry^  Seijt.,  called  the  defendant,  who  said  he  had 
given  general  orders  to  get  on  with  the  work,  and  to  fill 
the  bunker  when  it  was  safe;  but  he  was  not  present  at 
the  time. 

Thereupon, 

Martin,  B.,  held  there  was  no  evidence  of  any  personal 
negligence  on  the  part  of  the  defendant,  or  of  any  personal 
direction  by  him  to  do  the  act  which  caused  the  injury, 
and  that,  therefore,  the  plaintiff  could  not  recover  against 
his  employer  for  the  result  of  negligence  in  his  fellow  ser- 
vants. 

Nonsuit  (a). 

(a)  In  Easter  Term  Parry,  tiff  ftiieto  the  coal  was  being  poured 
Seijt.,  moved  the  Court,  but  took  in,  and  it  not  appearing  that  the 
nothing ;  it  appearing  that  the  plain-      defendant  did  know  of  or  direct  it. 


GRAHAM  AND  ANOTHER  V.  WEBB.  LanAmSiUingt. 

Trimty  Term, 

A.CT10N  by  assignees  of  one  Brook,  a  bankrupt,  for  the  ^5"®**™f®' 

conversion  of  goods  of  the  bankrupt  before  the  bankruptcy,  his  stock  as  se- 

and  for  money  had  and  received.  advimcrto  be 

Pleas:  Not  possessed,  not  guilty,  and  never  indebted.     JSmente^  with 

Hawkins  and  Pearce  for  the  plaintiff.      .  Snrseize.Tr 

Lush,  Denman  and  G.  Harrison  for  the  defendant.  m^ent  of*any*^" 

In  December,  1866,  the  bankrupt  entered  into  an  agree-  Ihe^iuKignee*" 

ment  for  a  partnership  with  the  defendant,  a  private  gen-  ^'^'^  ***"J^"  , 

tleman.  on  default; 

In  March,  1867,  the  defendant  declined  it     Between  quence^of  the 
that  time  and  May  he  made  no  advances.  wed^by^*"* 

On  the  16th  May,  1867,  the  bankrupt  executed  to  the  another  cre- 
defendant  a  deed,  reciting  that  it  was  in  consideration  of  afterwards  and 
1,000/.  lent  and  advanced,  the  receipt  of  which  the  grantee,  niptcy  sold  :"— 
the  defendant,  acknowledged,  and  which  was  to  be  paid  ^^'^'  ^^^^ 
by  instalments  of  100/.,  provided  that,  if  an  instalment  case  to  entitle 

^  the  assignees 

8  '^  to  recover. 
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1862.        should  remain  unpaid  fourteen  days,  then  the  whok  should 

'^^'^^'^      become  due.    The  deed  then  assigned  to  the  defendant  all 
Graham  °     .  , 

and  Another    the  trader's  stock  now  or  at  any  time  during  the  con- 

Webb.  tinuance  of  the  security  to  be  acquired  by  the  trader, 
and  all  debts  then  or  at  any  time  to  become  due  to  him 
in  the  course  of  his  business.  Proviso,  that  if  default 
should  be  made  in  the  payment  of  the  1,000/.,  or  any  in- 
stalment thereof,  the  defendant  might  enter  into  possession 
or  receipt,  and  sell,  &c. ;  but  that,  until  notice  from  him  in 
writing,  that  he  intended  to  realize  the  security,  the  as- 
signor might  sell  and  deal  with  the  stock.  Proviso,  that 
in  case  of  sale  the  proceeds  should  be  in  trust  to  pay 
defendant  his  debt,  and  the  residue  in  trust  for  the 
assignor. 

By  another  deed  of  the  same  date  the  trader's  freehold 
premises  were  assigned  as  security  for  700/.  By  a  third 
deed,  of  same  date,  the  stock  was  further  charged  with 
the  1,000/. 

Before  then,  the  bankrupt  (who  was  called  for  the 
plaintiff)  had  received  advances  from  the  defendant,  which 
were  applied  for  business  purposes. 

Afterwards,  further  advances  were  made  to  the  amount 
of  1,125/. 

On  25th  November,  1859,  a  creditor  sued  the  trader, 
and  he  went  to  the  defendant  about  it.  The  defendant 
said  he  would  take  the  property  and  allow  the  trader  2/.  a 
week  to  carry  on  the  business,  and  so  protect  himself,  the 
trader,  and  his  creditors. 

On  the  28th  November,  the  trader  went  away. 

On  the  29th  November,  1859,  the  defendant  took  pos- 
session, the  stock,  &c.,  being  then  worth  about  1,000/. ; 
fixtures  and  furniture,  350/. 

The  trader  took  no  further  part  in  the  business  beyond 
collecting  some  debts  for  the  defendant. 

On  the  17th  January,  1861,  the  defendant  sold  the  stock, 
&c.,  and  realized  less  than  his  claim. 
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On  tbe  2nd  February,  1861,  there  was  a  petition  of 
bankruptcy  against  the  trader  by  Messrs.  B.,  to  whom  he 
owed  nearly  600L,  the  earliest  item  of  which  had  accrued 
in  1859,  long  after  the  deed. 

On  the  6th  February,  1861,  there  was  an  adjudication  of 
bankruptcy. 

On  the  7th  February,  the  assignees  were  appointed. 

On  the  11th  June,  the  action  was  brought. 

At  the  time  of  the  bankruptcy  the  trader  owed  about 
1,000/.,  including  the  defendant's  claim. 

Martih,  B.,  thought  there  was  no  case.  The  Bill  of 
Sales  Act  had  no  application.  The  defendant  merely  took 
possession  of  what  was  his  own,  and  had  a  right  to. 

The  plaintiff  then  called  the  defendant,  who  stated,  that 
before  the  deed  he  had  advanced  1,125/.  He  admitted 
that  since  the  bankruptcy  he  had  received  debts  to  the 
amount  of  81^ 

Martin,  B.,  thought  there  was  no  case,  and  said  he 
should  direct  a  verdict  for  the  defendant,  subject  to  leave 
to  move  to  enter  a  verdict  for  the  plaintiff  for  81/. 

Accordingly  there  was  a 

Nonsuit  (a). 

(a)  Subject  to  the  leave  reserved. 


1862. 

GRikHAM 

ind  Another 

V. 

Webb. 


JONES   V.   GREEN.  sittings  qfter 

-J.  Trinity  Terwu 

JLnTERPLEADER:  the  issue  being  between  claimant,  Where  A.  and 
as  plaintiff,  and  execution  creditor  as  defendant 


together  openly 
as  roan  and 
wife ;  but  B. 
had  been  al- 
lowed bv  A.  to 
deal  with  fumi. 
ture  as  her 
own ;  and  she 
had  assigned  them  for  valuable  consideration,  and  a  creditor  of  his  had  afterwards  taken 
them  in  execution : — Held^  in  an  interpleader  issue,  that  it  was  for  the  jury,  first,  whether 
the  goods  were  his  or  hers  (which  would  pardv  depend  on  whether  they  were  married),  and 
next,  whether,  if  they  were  hU^  he  had  allowed  her  to  deal  with  them  as  hers,  in  which  case 
be,  and  any  creditor  of  his,  would  be  estopped  from  setting  up  that  they  were  his. 


Collier  for  the  plaintiff. 

Brett  and  Needham  for  the  defendant 

The  plaintiff  claimed  under  a  bill  of  sale,  dated  in  Oc- 
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1862.  tober  lasti  given  by  one  Madame  H.,  and  there  was  some 
evidence  on  the  part  of  the  plaintiff  that  she  was  in  posses- 
sion at  the  time,  though  it  came  out  that  one  G.  was  tenant 
of  the  house  where  the  goods  were  at  the  time,  and  the 
fact  was  thaf  she  and  he  lived  together  there. 

Madame  H.  was  not  called  for  the  plaintiff. 

It  was  admitted  that  her  bill  of  sale  was  for  good  consi- 
deration. 

The  evidence  for  the  defendant  was  that  G.  got  him  to 
discount  a  bill  of  exchange  (on  which  the  judgment  had 
been  recovered)  which  came  due  on  the  28th  October  (after 
the  bill  of  sale),  and  offered  him  the  goods  in  question  as 
security  for  so  doing,  representing  himself  as  the  owner  of 
them.  The  bill  not  having  .been  paid,  judgment  had  been 
recovered  on  it,  and  this  was  the  judgment  under  which 
the  now  defendant  had  put  in  the  execution  on  the  goods. 
And  the  evidence  for  the  defendant  was  that  G.  and  Ma- 
dame H.  lived  together  as  husband  and  wife,  and  that  she 
represented  him  as  her  husband,  and  was  introduced  to  the 
plaintiff  as  his  wife. 

Collier  said  his  client,  the  claimant,  (whose  security  was 
before  the  judgment,  and  even  before  the  debt,)  claimed 
through  the  woman ;  and  that  G.  was  estopped  from  deny- 
ing that  the  goods  were  hers. 

Brett  urged  that,  on  the  contrary,  he  was  estopped  from 
denying  that  they  were  his. 

Bramwell,  B. — It  must  go  to  the  jury.  There  will  be 
two  questions  for  the  jury.  First,  whether  the  actual  pro- 
perty was  in  him,  or  in  her — which  will  depend  on  who 
was  apparently  in  possession,  and  whether  they  were  man 
and  wife.  Next,  **  assuming  that  the  property  was  in  him" 
still,  if  he  so  conducted  himself  as  to  allow  her  the  appa- 
rent property,  and  the  actual  disposition  of  it,  he,  or  any 
creditor  o(  his,  cannot  be  allowed  to  make  away  with  it. 
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Brett  urged  that  there  could  not  be  any  estoppel  against        1862. 
creditors;  but, 

Brahwell,  B.,  asked  whether,  supposing  G.  had  fx- 
pressfy  stated  that  the  goods  were  hers,  any  creditor  of  his 
could  afterwards  set  up  his  title  ;  and 

Srett  admitted  that  he  could  not ;  but  urged  that  it  was 
for  G.  to  show  that  she  was  not  his  wife ;  and  if  so,  then 
the  goods  were  his;  and  if  the  plaintiff  knew  they  lived 
together  as  man  and  wife,  he  could  not  set  up  the  es^ 
toppel. 

Gollier  offered  evidence  that,  as  long  ago  as  1859,  H. 
bad  dealt  with  the  goods,  to  G.'s  knowledge,  as  hers,  and 
had  assigned  it  to  a  loan  society  as  security  for  a  loan  to 
her,  6.  himself  becoming  surety.  And  he  urged  that,  if 
G.  had  no  title,  the  defendant,  his  creditor,  could  have 
none. 

Bbamwell,  B.,  ultimately  left  the  case  to  the  jury,  as 
above,  and  they  found  a 

Verdict  for  the  plaintiff  (a). 

(a)  Vide  RickanU  v.  Johnstone,  Vol.  I.,  p.  447. 
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A  Trinity  Jwrn. 

Action  on  a  warranty  on  a  sale  of  sugar  bags,  that  On  sale  of 
they  were  sugar  bags.  S^e  h/vS'' 

Plea,  denying  the  warranty.  ^®«/>  given, 

^         J     ^  J  with  a  certain 

Aspland  and  Philbrich  for  the  plaintiff.  reTe7on°M 

Parry,  Seijt.,  and  Smith  for  the  defendant.  evTd^ce^not 

To  prove  the  plaintiff^s  case  the  sold  note  was  put  in :  admissible  to 

^   11   ^  ,  n  ^         ,t  show  that  they 

**  Sold  4  lots  ox  sugar  bags'  were  to  be 

bought  aa  they 

Parry,  Serjt,  proposed  to  ask  whether  the  sale  was  not  were. 
of  the  lots  as  the  defendant  had  bought  them,  and  as  they 
atood. 
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Aspland  objected,  that  the  sale  note  must  be  taken  as 
showing  the  contract  between  the  parties,  and  that,  there- 
fore, the  question  was  inadmissible. 

Martin,  B.,  was  of  that  opinion,  and  said  that,  as  the 
result  of  the  bargain  was  put  into  a  sale  note,  the  parties 
could  not  travel  out  of  it. 

Verdict  for  the  plaintiff. 


Court  of  QueevLS  Bench,  Guildhall,  coram  Mellor,  J. 

LmdonmtHngt.  WOOD   AND   ANOTHER  V.   WOODS. 

Trinity  Term     -p. 

Persons  form-  JJECLARATION,  in  substance,  that  in  consideration 
iDtoasoc^ty*  ^^^  ^^®  plaintiffs  would  become  subscribers  to  a  society  of 
tectionSr       ^^^  defendants,  entitled  the  Trade  Protection  Society,  the 

trade,  and        defendants  promised  the  plaintiffs  to  use  due  and  reason- 
issuing  pro-  ,  . 
spectuses  in      able  care  and  diligence,  making  and  to  make  all  proper 

represented  inquiries  respecting  persons  whom  the  plaintiffs  were 
Aat  they  insti-  about  to  trust  with  goods  on  credit,  and  as  to  whose  credit 

tuted  inquines  °  ^  / 

for  subscribers  and  circumstances  the  plaintiffs  might  require  information, 
totberespecu-  Averment :  that  the  plaintiffs  did  become  subscribers  to 
posed  cu£""     ^^®  society,  and  whilst  they  were  so,  required  from  defend- 

tomerni—Heid  ants  information  of  one  Hughes,  whom  the  plaintiffs  were 
liable  to  sub-         ,  , 

scribers  for        about  to  trust ;  and 

dK^  a^d%a-  ^      Breach :  that  the  defendants  did  not  use  due  care  in 

sonable  <»re  to  making  proper  inquiries,  &c.,  whereby,  &c. 

quiries.  Plea :  not  guilty. 

O' Mallet/  and  Philbrick  for  the  plaintiffs. 

D.  Seymour  and  Pearce  for  the  defendants. 

The  plaintiffs  were  ironmongers  at  Chelmsford,  and  the 
defendants  constituted  a  company,  called  ''The  Trade 
Protection  Company,"  carrying  on  business  in  London. 
The  company  had  put  forward  a  prospectus,  in  which. 
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among  a  variety  of  other  things,  there  was  the  folio wiug        1862. 
statement: — 

"  Subscribers  are  entitled  to  obtain  private  and  confi- 
dential information  with  reference  to  the  respectability  and 
standing  of  parties  before  they  supply  them  with  goods. 
Inquiries  are  made  through  private  and  legal  correspond- 
ence, and  most  efficient  means  are  used,  and  information 
may  be  relied  upon  with  great  certainty." 

The  plaintiffs  became  subscribers  on  the  23rd  of  April, 
1861. 

Shortly  after  this  the  plaintiffs  received  a  letter  signed 
S.  Hughes,  builder,  Edmonton/'  ordering  goods;  the 
plaintiffs  then  sent  that  letter,  and  wrote  to  the  defendant, 
but  received  no  answer.  They  wrote  again,  and  then  re- 
ceived a  letter  to  this  effect : — 

**  On  the  3rd  inst.  we  wrote  to  you  that  S.  Hughes  is 
considered  a  respectable  man,  and,  we  should  think, 
worthy  of  reasonable  business  credit. — Yours  truly,  R. 
Loder,  Secretary." 

The  plaintiffs  upon  that  representation  sent  goods  to  S. 
Hughes.  Time  went  on;  they  wrote  to  Hughes ;  but  ob- 
taining no  answer,  one  of  the  plaintiffs  went  to  Edmonton, 
and  then  found  that  a  house  had  been  taken  in  the  name 
of  Hughes,  but  it  had  always  been  kept  closed,  and  the 
postman  had  been  ordered  to  put  all  letters  under  the 
door.  The  plaintiffs  found  they  had  been  swindled,  and 
they  went  to  the  defendants,  who  said  there  must  be  some 
mistake,  and  they  would  pay  a  small  amount  rather  than 
be  exposed,  and  they  asked  for  time. 

The  case  for  the  plaintiffs  in  substance  was,  that  the 
defendants  had  not  made  any  efforts  to  obtain  any  infor- 
mation. 

One  of  the  plaintiffs  gave  evidence  of  the  above  facts. 

In  cross-examination  the  plaintiff  stated  that  the  terms 
of  dealing  with  Hughes  were  cash.  When  he  applied  to 
the  defendants,  they  stated  that  their  plan  of  business  was 
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1862.        to  write  to  two  persons  in  the  town.    They  read  something 
^•^^^^^"^      out  of  a  book  which  he  could  not  understand.    The  plaintiff 
and  Another   denied  that  the  defendant  said  he  had  made  the  usual 
Woods.       search  for  judgments,  &c. 

Letters  had  been  sent,  addressed  to  S.  Hughes,  china 
merchant,  wine  merchant,  builder,  hop  merchant,  &c.  A 
house  had  been  taken  by  S.  Hughes.  No  name  was  up,  but 
the  shutters  always  were.  All  sorts  of  things, — wine,  beer, 
crates,  grates — were  received  at  the  station  for  S.  Hughes. 
Letters  were  put  under  the  door,  as  no  one  answered  the 
bell  or  knocker.  It  was  a  common  talk  in  the  neighbour- 
hood, and  so  must  have  been  known  on  inquiry. 

It  was  objected  for  the  defendants  that  there  was  no 
evidence  of  negligence ;  but. 

The  learned  Judge  said  the  question  of  negligence  was 
for  the  jury,  and  that  there  was  sufficient  evidence. 

Pearce  then  addressed  the  jury,  and  said  that  the  de- 
fendants undertook  to  give  information  of  all  persons  who 
had  given  bills  of  sales,  &c.,  from  the  public  records,  and  to 
give  that  information  once  a  fortnight  to  the  subscribers, 
as  well  as  any  information  that  might  come  to  their  know- 
ledge. The  question  was,  whether  the  defendants  had 
made  proper  inquiries.  Where  were  the  duties  of  the  de- 
fendants to  cease?     No  guarantee  was  given. 

The  learned  Judge  said,  the  defendants  did  not  guaran- 
tee, but  they  undertook  to  make  reasonable  inquiries. 

Pearce  said,  the  society  did  not  hold  themselves  respon- 
sible for  any  use  the  subscribers  might  make  of  the  infor- 
mation. The  defendants  had  fairly  complied  with  the 
obligation  into  which  they  had  entered. 

The  society  consisted  of  three  brothers  named  Woods. 

From  the  evidence  of  the  secretary  it  appeared  that  they 
kept  copies  of  the  registers  of  all  judgments,  bills  of  sale, 
&c.  He  looked  over  all  these  to  see  if  he  could  find  the 
name  of  S.  Hughes,  and  a  person  in  the  employ  of  Woods 
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was  sent  to  Edmonton  to  make  inquiries,  and  his  report 
was  entered  in  a  book  ;  no  record  was  kept  of  verbal  in* 
quiries.  A  Mr.  Gates,  of  Quality  Court,  kept  a  similar 
establishment,  and  they  obliged  each  other.  The  character 
of  Hughes  was  not  described  as  the  plaintiff  had  stated. 
Had  the  plaintiff  applied  for  the  money,  he  would  pro- 
bably have  given  it  to  the  society  to  collect,  and  probably 
they  might  have  got  the  money.  Their  legal  correspondent 
at  Edmonton  was  Mr.  Rignold,  but  they  did  not  ask  him 
to  inquire.  The  man  who  was  stated  to  have  made  the 
inquiry  for  the  defendants  was  not  called,  as  it  was  stated 
he  could  not  be  found. 

Philbrich,  in  reply,  insisted  that  the  defendants  had 
failed  to  show  any  compliance  with  their  promise,  on  the 
faith  of  which  they  received  the  subscription. 

The  learned  Judge  said,  the  question  was,  whether  the 
defendants  had  done  what  they  had  undertaken  to  do,  i.  e., 
whether  they  had  used  reasonable  care  and  diligence  in 
making  the  inquiries  in  question. 

The  jury  found  for  the  plaintiff  for  31/. 


1862. 


Wood 

and  Another 

«. 

Woods. 


;  Central  Criminal  Court,  coram  Wightman,  J. 
REGINA  V.  VYSE. 

n^  July  Settiont, 

X.  HE  prisoner,  Anne  Cornish  Vyse,  was  indicted  for  the  Where  a  mar- 
wilful  murder  of  her  two  children,  by  poisoning  them.  fondiy^iutachcd 
JIf.  Chambers,  Sleigh  and  Edward  Besley  were  for  the  and*apparemly 

most  happy  in 
her  family,  had 
poisoned  two  of 
them  with  some 
evidence  of  de- 
liberation and  design  ;  but  it  appeared  that  there  was  insanity  in  her  family  ;  and,  from  her 
demeanour  before  and  after  the  act,  which,  although  not  wholly  irrational,  yet  was  strangely 
erratic  and  excited  ;  and  from  recent  antecedents  and  the  presence  of  certain  exciting  causes 
of  insanity,  and  her  own  account  of  her  sensations,  the  medical  men  were  of  opinion  that 
she  was  labouring  under  actual  cerebral  disease,  and  that  she  was  in  a  paroxysm  of  insanity 
at  the  time  of  the  act ;  this  was  left  to  the  jury  as  evidence  on  which  they  might  rightly  find 
her  not  guilty  on  the  ground  of  insanity. 


prosecution. 

Ballantine,  Serjt.,  and  Metcalfe  were  for  the  defence. 
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1862.  The  prisoner  was  the  wife  of  a  Mr.  Vyse,  who  had  for 

many  years  carried  on  the  business  of  a  bonnet-maker  and 
milliner  on  Ludgate  HilL  The  marriage  took  place  in 
1851,  and  at  the  time  of  the  act  in  question  six  children 
had  been  the  result  of  the  union,  of  whom  one  had  died 
eighteen  months  before.  They  had  a  country  residence 
at  Surbiton,  and,  on  the  21st  of  May  (the  day  before  the 
melancholy  event),  according  to  the  statement  of  the 
prisoner  herself,  the  three  younger  children,  including  the 
two  children  now  in  question,  had  been  brought  by  her 
from  the  country  residence. 

On  the  morning  of  the  22nd  the  children  appeared  in 
their  usual  health  and  spirits,  and  it  appeared  that  between 
eleven  and  twelve  o'clock  the  prisoner  went  to  the  shop  of 
Mr.  Keating,  a  chemist,  in  St.  Paul's  Churchyard,  and 
purchased  some  perfume,  and  she  was  then  apparently 
about  to  leave  the  shop,  when  she  returned  and  told  the 
shopman  (and  this  statement  was  proved  to  be  true) 
that  her  house  on  Ludgate  Hill  was  infested  with  rats 
and  mice,  that  they  had  very  much  injured  the  ceiling  of 
one  of  the  rooms,  and  that  they  came  into  the  bedrooms, 
and  she  was  afraid  they  would  get  to  the  baby,  which 
was  about  a  year  and  a  half  old.  She  then  said  that 
she  should  like  to  have  some  poison  to  destroy  them,  and 
she  suggested  that  the  shopman  should  supply  her  with 
some  prussic  acid.  The  shopman  told  her  that  he  could 
not  supply  her  with  prussic  acid,  and  he  recommended 
that  she  should  try  poisoned  wheat.  She  replied  that  she 
had  tried  this,  and  it  had  no  effect.  The  shopman  then 
proposed  that  he  should  supply  her  with  an  article  called 
''  Battle's  vermin  powder,"  and  he  eventually  gave  her 
three  packets  of  that  article,  telling  her  at  the  same  time 
that  it  was  a  very  dangerous  poison,  and  advised  her  to 
lay  it  only  at  night,  and  remove  what  remained  in  the 
morning,  for  fear  the  children  or  some  one  else  might  take 
any  of  iL    She  went  home  with  it^  and  at  two  o'clock 
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they  dined,  and  one  of  the  three  children  went  out  to        1862. 
school. 

When  the  servant  took  away  the  dinner  things  she  left 
the  two  other  children  in  the  room  where  they  had  dined, 
and  afterwards  saw  them  in  their  own  bedroom  playing 
about.  This  was  between  three  and  Four  o'clock  in  the 
afternoon,  and  at  this  time  she  saw  Mrs.  Vyse  in  her  own 
bedroom,  which  was  on  the  same  floor. 

Shortly  after  this  the  prisoner  told  her  to  go  to  Mr. 
Keating's  for  a  packet  of  the  same  powders  she  had  had  in 
the  morning,  and  told  her  at  the  same  time  to  make  haste. 

The  servant  went  to  Mr.  Keating's  as  desired,  but  had 
to  wait  a  short  time  before  she  could  be  served,  and  when 
she  returned  she  went  to  the  prisoner's  bedroom.  The 
door  was  shut,  and  she  knocked,  but  received  no  answer, 
and  she  knocked  a  second  time,  when  the  prisoner  said, 
"You  can't  come  in."  The  servant  went  upstairs  to 
the  cook,  and  spoke  to  her,  and  then  went  down  and 
again  knocked  at  the  prisoner's  door,  and  she  in  a  low 
tone  inquired  who  was  there,  and,  when  told,  again  said 
she  could  not  come  in. 

The  servant  then  went  to  the  prisoner's  sister,  and  they 
went  upstairs  together,  and  the  sister  knocked  at  the  door, 
and  called  the  prisoner  by  her  christian  name.  She  made 
no  answer,  and  her  sister  knocked  twice  at  the  door,  and 
then  forced  it  open. 

Upon  entering  the  room  they  saw  the  prisoner  standing 
over  the  marble  washing-stand,  with  a  razor  in  her  right 
hand,  which  seemed  to  fall  by  her  side  as  they  went  in. 
The  prisoner  then  put  her  hand  in  her  pocket  and  took 
out  a  letter  and  handed  it  to  her  sister,  and  exclaimed, 
*'  I  am  mad ;  I  wish  to  die ;  my  children  are  in  heaven." 
When  she  gave  her  sister  the  letter,  she  said,  "  Take  this," 
and  her  sister  took  the  letter  from  her  hand.  The  prisoner 
then  asked  the  servant  for  the  packet  of  powders  she  had 
sent  her  for.    The  witnesses  then  went  into  the  children's 
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1862.  bed  room  y  and  saw  them  both  lyhig  in  bed  with  the  clotlies 
over  them.  They  were  dressed^  but  their  shoes  were  oflT, 
and  they  seemed  as  though  they  were  asleep. 

It  was  clear  that  the  deaths  arose  From  the  administra- 
tion of  strychnine,  which  was  proved  to  be  one  of  the  in- 
gredients of  Battle's  powder.  With  children  of  the  age 
these  were,  a  quarter  of  a  grain  of  strychnine  would  be 
sufficient  to  cause  deaihi  and  the  operation  of  the  poison 
would  be  much  more  rapid  if  given  in  the  form  of  a  solu- 
tion. The  deaths  would  have  taken  place,  in  all  proba- 
bility, in  a  very  short  time  after  such  a  dose  of  strychnine 
had  been  administered. 

On  account  of  the  prisoner's  wound,  and  weakness  owing 
to  hsBmorrhage,  she  was  confined  to  her  bed  for  several 
days,  and  in  the  morning  after  the  event  she  told  the 
nursemaid  that  she  wished  to  speak  to  Smith,  the  porter, 
and  when  the  prisoner  saw  him,  she  put  out  her  hand 
to  him  to  shake  hands  with  him,  and  they  shook  hands, 
and  both  appeared  very  grieved.  Mrs.  Vyse  then  said, 
**  Ah,  Smith,  Mary  has  been  the  whole  and  sole  cause 
of  this."  Smith  replied,  "  Keep  yourself  quiet,  ma'am," 
and,  'Mf  I  could  lay  my  life  down,  or  five  thousand  lives, 
to  recall  what  you  done  yesterday,  I  would  do  so."  The 
prisoner  then  said,  "  It  is  done,  and  it  cannot  be  undone." 
But  there  was  some  doubt  whether  Mrs.  Vyse  used  the 
word  ''Mary,"  inasmuch  as  her  words  were  only  audible 
to  persons  placing  their  ear  almost  close  to  her  mouth. 

It  appeared  that  there  was  no  person  named  Mary  in 
the  establishment  except  the  cook,  and  the  witnesses  had 
never  heard  any  other  "  Mary"  mentioned,  nor  had  the 
prisoner  ever  complained  of  the  cook  or  any  other  Mary. 

On  the  next  day  but  one  after  the  occurrence  the  prisoner 
addressed  the  persons  in  her  room,  and  said,  '*  What  are 
you  all  looking  so  sober  about?  You  look  as  though  you 
were  at  a  funeral,  or  a  laying  out."  The  defence  raised 
was  insanity.     This  defence  was  partly  founded  on  the 
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circumstances  of  the  act,  which  are  therefore  stated  with  1862. 
some  particularity,  and  partly  on  other  evidence  adduced 
as  to  the  antecedents  of  the  prisoner.  In  regard  to  the 
act  itself,  the  medical  man,  called  as  one  of  the  wit- 
nesses for  the  prosecution,  stated  that  when  he  saw  the 
children  in  bed,  his  impression  was  that  they  were  care- 
fully placed  there  after  they  were  dead;  and  he  should 
infer,  if  this  had  been  done  by  the  person  who  had 
destroyed  them,  that  she  was  not  in  her  right  senses.  He 
should  think  that  if  a  sane  person  had  committed  such  a 
deed  as  this,  the  sight  would  have  been  so  revolting  that 
he  would  be  tempted  to  run  away,  rather  than  to  stop  and 
dwell  upon  it,  and  place  the  bodies  in  the  bed  in  the  po* 
sition  these  bodies  were  found.  He  added,  that  the  brain 
of  women  at  a  certain  period  was  likely  to  be  excited. 

The  following  evidence  was  then  adduced  for  the  de- 
fence : — 

The  prisoner's  uncle  stated  that  the  brother  of  her  mother 
committed  suicide  by  taking  prussic  acid,  when  he  was  not 
of  sound  mind.  He  was  in  good  circumstances  at  the 
time,  and  there  was  no  ground  for  the  commission  of  the 
act.  His  own  mother  was  also  at  one  period  in  a  very 
>  melancholy  condition  on  account  of  the  loss  of  one  of  her 
sons,  and  it  was  necessary  to  watch  her.  Another  relation 
was  confined  in  Bethlehem  as  a  lunatic,  and  some  other 
members  of  the  family  have  also  been  placed  under  re- 
straint. 

The  witness's  brother  who  had  committed  suicide  was  in 
a  state  of  depression  for  about  a  fortnight  or  three  weeks 
before  he  destroyed  himself,  and  was  rather  weak  in  in- 
tellect all  his  life. 

The  other  relative  who  was  confined  in  Bethlehem  was 
discharged  cured,  but  was  brought  back ;  but,  according 
to  the  report  of  the  case,  he  was  occasionally  perfectly 
docile  and  sane.  The  cause  of  insanity  was  supposed  to 
be  excessive  grief  at  the  death  of  a  parent. 


262  CASES  AT  THE 

1862.  Another  witness  said,  she  knew  the  paternal  grandfather 

^^  ^  of  the  prisoner,  and  he  was  occasionally  very  violent.     He 

V-  used  to  keep  a  large  number  of  rats  confined  in  a  room, 

and  he  used  to  call  it  his  nienagerie,  and  invite  people  to 
come  and  see  them.  Upon  one  occasion  he  took  a  dog 
with  him  into  church.  He  kept  a  coffin  under  his  bed,  and 
was  always  considered  a  most  eccentric  man,  and  people 
used  to  call  him  mad. 

Another  witness,  who  was  well  acquainted  with  Mrs. 
Sarah  Vine,  the  maternal  grandmother  of  the  prisoner, 
remembered  her  losing  a  daughter,  and  shortly  after  that 
event  she  attempted  to  strangle  herself.  Her  sister  was 
also  under  restraint  in  her  own  house  for  a  period  of  twenty 
years. 

Another  relative  of  the  prisoner  was  a  lunatic  for  a  great 
many  years  before  her  death. 

Evidence  was  then  given  that  a  second  cousin  of  the 
prisoner  was  also  treated  as  a  lunatic  for  many  years. 

It  was  proved  that  the  prisoner  was  very  fondly  attached 
to  her  children,  and  so  far  as  appeared  there  was  no  cause 
of  unhappiness  in  the  family.  Her  child,  however,  had  died 
in  November,  1860.  This  child  was  about  nine  or  ten 
months  old,  and  died  of  diphtheria,  at  Surbiton.  The  illness  ' 
was  not  considered  serious  by  the  servants  there,  and  they 
omitted  to  inform  the  prisoner  of  it,  and  she  always  fancied 
she  could  have  saved  its  life  if  she  had  been  informed  earlier 
of  the  illness.  The  child  had  been  taken  ill  early  in  the 
week,  but  the  prisoner  did  not  know  of  it  until  she  came 
down  as  usual  on  the  Saturday.  She  attended  upon  the 
child  until  its  death,  which  took  place  about  ten  days  after- 
wards. The  body  of  the  child  was  disinterred  in  conse- 
quence of  the  vault  being  flooded ;  and  the  witnesses  had 
noticed  a  marked  difference  in  her  conduct  since  that  time. 
She  frequently  had  fits  of  despondency,  and  was  sometimes 
'violent  without  any  apparent  cause. 

Afler  the  death  of  the  child  the  conduct  of  the  prisoner 
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was  very  much  altered,  and  she  was  frequently  in  a  very      ^  1862. 
excited  state.    Upon  one  occasion  she  threw  all  the  tea- 
things  into  the  fireplace,  one  after  the  other.     On  the 
following  morning  she  was  sorry,  and  appeared  quite  sur- 
prised at  hearing  what  she  had  done. 

The  witnesses  did  not  know  of  anything  that  caused  her 
to  be  in  this  passion.  She  never  used  to  drink  anything 
strong,  and  they  had  heard  her  say  that  her  head  would 
not  allow  her  to  do  so. 

The  medical  man  who,  after  the  death  of  the  child  that 
has  been  mentioned,  was  called  in  to  attend  the  other 
children,  noticed  that  the  prisoner  was  the  subject  of  great 
morbid  melancholy  and  sudden  irrational  impulses.  At 
other  times  she  was  animated,  but  very  ladylike  in  her 
conduct  and  demeanour.  While  she  was  suckling  her  last 
child  her  health  became  very  much  deteriorated,  and  he 
advised  her  to  wean  the  child  and  give  up  attending  to 
business  for  a  time.  He  believed  that  the  prisoner  was 
pregnant  at  the  present  time.  He  had  no  doubt  from  his 
knowledge  of  the  condition  of  the  prisoner  that  she  was  in 
a  state  of  mania  when  this  act  was  committed.  He  stated 
that  the  reasons  for  his  coming  to  this  conclusion  were  the 
hereditary  taint  of  insanity,  her  irrational  impulses,  the 
deterioration  of  her  health,  and  her  conduct  throughout 
the  whole  affair.  He,  however,  only  saw  the  prisoner  once 
between  the  period  he  had  referred  to  and  the  commission 
of  the  act  now  the  subject  of  investigation. 

Two  tradesmen  proved  that  a  day  or  two  before  the  act, 
and  also  on  the  day  of  the  act,  her  demeanour  was,  with- 
out any  apparent  reason,  so  abrupt  and  strange,  that  they, 
as  they  said,  formed  the  opinion  that  she  could  not  be 
in  her  right  mind. 

Dr.  Hood,  the  physician  of  Bethlehem  Hospital  (a),  and 

(a)  Tbb  witness  was  soon  after-      sicians  of  the  Court,  under  the  new 
wards  appointed  by  the  Lord  Chan-      Lunacy  Act,  and  on  account  of  his 
oellor  one  of  the  consulting  phy-      eminence  in  the  profession,  and  his 
VOL.  III.  T  P.P. 
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Rboima 

V. 

Vtse. 


who  knew  the  relative  of  the  prisoner  who  had  been  con- 
fined there,  was  called  as  a  witness  in  support  of  the  defence. 


pecaliar  knowledge  on  thia  painfbl 
subject,  it  is  thought,  that  a  letter 
of  his  published  in  the  TimUf  just 
after  the  trial,  may  be  of  great 
interest  and  utility,  as  the  best  ac- 
count of  his  own  evidence  in  the 
case  (which,  no  doubt,  maiuly  de- 
cided it) ;  and  still  more,  as  a  very 
valuable  analysis  of  the  causes  and 
symptoms  of  genuine  cerebral  in- 
sanity, and  therefore,  a  very  valu- 
able contribution  to  the  science  of 
medical  jurisprudence.  The  letter 
ran  as  follows: — 

"  Feeling  it  is  important  that  the 
public  should  not  be  led  to  believe 
that  a  person  in  perfect  health  will, 
without  any  premonitory  symptom 
— ^though  often  obscure  or  unob- 
served-^-commit  a  terrible  crime, 
the  only  cause  for  which  must  be 
described  by  that  morally  and  so- 
cially dangerous  term,  'impulsive 
mania,'  I  venture  to  address  a  few 
words  to  you  on  the  case  of  the  un- 
happy woman  who  was  tried  on 
Wednesday,  at  the  Central  Criminal 
Court,  for  the  murder  of  her  two 
children. 

"  The  hereditary  tendency,  pro- 
bable effects  of  prolonged  nursing 
upon  insufficient  nourishment,  and 
her  general  constitutional  debility, 
were  all  admitted,  and  without 
doubt  influenced  the  jury  in  arriv- 
ing at  their  verdict.  One  symptom 
of  disease,  and  that  a  most  important 
one,  was  not  mentioned. 

"  On  my  first  visit  to  her  at  New- 
gate I  learnt,  that  during  the  latter 
months  of  suckling  she  had  been 
raentally  overworked  and  subject 
to  great  anxiety  and  fatigue.  When 


worried  by  her  business  transac- 
tions she  sufiered  from  a  painful 
sensation  seated  in  the  interior  of 
the  cranium,  on  the  surface  of  the 
brain,  and  which  she  spoke  of  as 
*  perspiring  of  the  brain* — a  symp- 
tom often  complained  of  by  patients 
who  suffer  from  mental  disease,  as 
giving  a  creeping,  irritating  feeling, 
but  never  more  graphically  de- 
scribed than  by  Mrs.  Vyse.  It  ia 
indicative  of  morbid  action  or  se* 
cretion  of  the  membranes  of  the 
brain,  which  is  very  manifest  by  ex- 
amination after  death. 

(•  I  believe  that  Mrs.  Vyse  is  suf- 
fering from  cerebral  disease,  which 
rendered  her  at  the  time  of  the 
murder  an  irresponsible  agent,  and, 
though  proper  care  and  attention 
might  have  prevented  the  dreadful 
tragedy,  her  life  has  been  spared 
without  infringing  one  law  made  for 
our  common  safety. 

*'  The  public  may  well  take  alarm 
at  the  admission  of  such  a  disease 
as  impulsive  mania,  which  is  so 
difficult  to  distinguish  from  pas- 
sion ;  but  they  may  remember  that 
cerebral  disease  ought  to  be  first 
established  and  irresponsibility  ac- 
knowledged, and  then  the  sudden 
impulse,  or  the  skilfully-conceived 
attack,  will  be  looked  upon  as  the 
effect  of  insanity,  not  the  disease  it- 
self. 

"The  impulse  to  violence  may 
be  dormant  for  weeks  or  months, 
and  then  show  itself  by  a  suicidal 
or  homicidal  act ;  but  such  is  the 
result  and  not  the  proof  of  mental 
disease,  and  is  more  accurately  de- 
scribed by  the  term  employed  by 
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and  stated  that  insanity  was  hereditary ,  and  might  for  a  18d2. 
time  lie  dormant  and  come  out  on  some  sudden  emotion 
affecting  the  mind.  He  .had  visited  her  in  Newgate,  and 
heard  from  her  there  her  own  account  of  her  sensations. 
He  had  heard  the  evidence  in  Court,  and  gave  it  as  his 
opinion,  as  a  medical  man,  that  from  the  causes  stated  she 
was  insane  at  the  time  of  the  act,  and  was  even  still  suf- 
fering from  actual  disease  of  the  brain  (a). 

Dr.  Forbes  Winslow  said,  I  have  for  twenty  years  de- 
voted my  attention  to  matters  of  lunacy,  and  I  have  heard 
the  evidence  in  this  case,  and  I  am  of  opinion  that  at  the 
time  the  act  was  committed  by  the  prisoner  she  was  suf- 
fering under  what  is  termed  paroxysmal  insanity.  This  is 
a  kind  of  insanity  perfectly  well  understood  by  medical 
men,  and  is  an  acknowledged  disease.  The  disorder  is  one 
that  tends  to  suicide,  homicide  and  acts  of  violence,  and 
while  in  that  state  the  patient  would  be  unable  to  dis- 
tii^uish,  in  my  opinion,  between  right  and  wrong.  In  cases 
of  this  character  a  patient  may  be  perfectly  calm,  and  then 
suddenly  break  out  into  an  act  of  violence  such  as  the  one 
now  under  consideration.  He  stated  that  paroxysmal  in- 
sanity was  nearly  allied  to  great  passion  and  anger,  and  it 
is  sometimes  difficult  to  distinguish  between  an  outburst 
of  passion  and  one  of  insanity.  And  he  said  that  in  order 
to  form  an  opinion  upon  this  point  it  would  be  necessary 
to  refer  to  the  previous  history  of  the  patient,  and  in  the 
present  case  he  should  have  no  difficulty  in  coming  to  the 
conclusion  that  there  had  been  an  outburst  of  insanity,  and 
not  one  of  passion  only. 

WiQiiTMAN,  J.,  in  summing  up  the  case  to  the  jury,  laid 
down  the  law  on  the  subject  of  insanity  according  to  the 
well-known  authorities  (a),  and  in  applying  it  to  the  pre- 

one  of  the  medical   witnesses  as      brain  or  its  membranes,  and  attri- 
parozysmal  mania,  the  paroxysm      butable  to  its  proper  cause." 
being  the  effect  of  disease  of  the  (a)   Vide  Vol.  II.,  p.  837. 

t2 
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1862.  sent  case  directed  attention  chiefly  to  the  opinion  of  Dr. 
Hood  on  the  facts  proyed  and  observed  by  himself.  He 
commented  also  on  the  fact  that  the  prisoner  had  de- 
stroyed the  lives  of  two  of  her  children,  to  whom  it  was 
proved  she  was  most  devotedly  attached^  and  that  this  had 
been  done,  as  it  appeared,  without  the  slightest  motive  (a). 
The  only  question  for  the  consideration  of  the  jury  was, 
whether  when  this  act  was  committed  the  prisoner  was  in 
such  a  state  of  mind  as  to  render  her  criminally  responsible, 
and  this  question  was  undoubtedly  one  of  the  most  difficult 
that  could  be  decided  in  a  court  of  justice.  And  if,  from 
the  evidence  that  had  been  brought  forward  (especially  the 
medical  evidence),  they  believed  that  at  the  time  the  pri- 
soner poisoned  the  children  she  was  in  such  a  state  of 
mind  as  not  to  be  able  to  distinguish  between  right  and 
wrong,  they  ought  to  acquit  her  on  the  ground  of  insanity. 

The  jury,  after  deliberating  a  short  time  in  the  box,  re- 
tired. They  had  not  been  absent  more  than  five  minutes 
when  they  returned  into  Court,  and  gave  a  verdict  of 

Not  guilty  on  the  ground  of  insanity. 

C/iambers  said  that  as  the  facts  were  precisely  the  same 
he  did  not  propose  to  offer  any  evidence  in  support  of  the 
second  indictment,  and  a  verdict  of  not  guilty  was  accord- 
ingly taken  upon  that  charge. 

The  usual  formal  order  was  then  made,  that  the  prisoner 
should  be  kept  in  safe  custody  during  her  Majesty's  plea- 
sure, and  she  was  removed  from  the  bar. 

(a)  That  is,  not  only  was  there  dence,  vide  R*  ▼.  Haynes,  Vol.  L,  p. 

nocvM/enrf  of  motive,  but  there  was  606,  that  it  ia  not  enough  to  sut- 

as  strong  evidence  as  could    be  tain  a  defence.   Ei  vide  R.  ▼.  LaWf 

given,  that  there  tool  no  rational  Vol.  II.,  p.  837,  a  case  resembling 

motive.    As  to  mere  abtence  qfevi-  the  present 
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Hertford^  coram  Martin,  B.  1862. 

HIRST  V.  GOODWIN.  »"<»  a~^ 

Asnzti, 

XhIS  was  an  action  of  slander,  by  a  veterinary  surgeon  In  an  action 

__  -  _  1111*,  iTn^°'  slander  on 

of  Bameti  for  words  spoken  by  the  defendant,  to  the  effect  a  veterinary 
that  "  he  did  not  know  his  business."  w'LTShUburi- 

Special  damage  was  laid,  that  thereby  the  plaintiflP  had  »«»».  he  having 

■^  °  '  .^  r  |)een  employed 

lost  three  customers.  by  the  de- 

Plea:  Not  guilty.  l°/<J°thk7the 

rr      -a  •  irr  -ri      mi*       t_        i   •     »m  defendant  wai 

Hawkins  and  Horace  Lloyd  for  the  plaintiff.  not  liable  un- 

less he  had 

Shee,  Serjt.,  and  Butler  Rigby  for  the  defendant.  gone  beyond 

reasonable 

The  defendant  had  sold  a  mare  to  one  Godson,  who  had  complaint ; 

,,  111  ftod  that  even 

consulted  the  plaintiff  as  veterinary  surgeon,  and  the  latter  if  he  had,  he 
had  given  certain  advice  to  him  about  her,  in  consequence  foj"the  hearers 
of  which  Godson  refused  to  accept  her,  and  had  returned  repetitions  of 

the  slander  to 

her  to  the  defendant.  Shortly  after,  the  parties  met  at  the  others. 
White  Lion  public-house,  Bamet,  and  the  plaintiff  stated 
that  the  defendant,  alluding  to  the  matter,  spoke  the  words 
complained  of  in  the  presence  of  other  persons,  accusing 
the  plaintiff  of  having  falsely  said  that  the  mare  was  spa- 
vined, whereas  she  was  sound. 

In  the  proof  of  special  damage,  a  person  was  called  who 
said  he  had  ceased  to  employ  the  plaintiff  since  the  words 
were  spoken ;  but  it  appeared  that  he  was  not  present 
when  the  words  were  spoken,  so  that  they  must  have  been 
repeated  to  him  by  some  one  who  was  present. 

Shee^  Serjt.,  objected  to  this  evidence  of  damage  as  inad- 
missible, since  it  could  not  have  arisen  directly  from  the 
speaking  of  the  slander  by  the  defendant. 
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Martin,  B.,  said  he  thought  that  was  so;  and  there 
was  a  case  in  BinghanCs  Reports,  Ward  v.  Weeks  {a), 
where  it  was  held  that  in  such  a  case  the  action  must  be 
against  the  party  who  repeated  the  slander.  There  was  a 
case  on  the  Midland  Circuit  at  the  last  assizes,  before  Mr. 
Justice  Williams,  in  which  the  same  law  was  laid  down(i), 
and  that  case  had  been  confirmed  in  the  Exchequer  last 
term  (c).    He  must,  therefore,  reject  the  evidence. 

Similar  evidence  was  tendered  and  refused  as  to  the  two 
other  of  the  three  persons  in  regard  to  whom  special 
damage  was  claimed,  not  one  of  them  having  been  present 
when  the  slander  was  spoken. 

Shee,  Serjt.,  for  the  defendant,  contended  that,  as  the 
plaintiff  had  erroneously  stated  that  the  mare  was  spavined 
and  unsound,  the  words  really  spoken  by  the  defendant 
were  mere  words  of  fair  and  reasonable  remonstrance  and 
complaint,  and  so  were  privileged,  and  not  actionable 
at  all. 

The  defendant  was  called,  and  gave  evidence  in  support 
of  this  view  of  the  case. 

He  denied  the  words  as  to  the  plaintiff  not  knowing  his 
business,  and  declared  that  he  only  complained  of  his  say- 
ing the  mare  was  spavined. 

Several  witnesses  confirmed  this  statement.  It  was 
proved  that  there  was  no  spavin. 

The  learned  Baron,  in  summing  up  the  case  to  the  jury, 
told  them  that,  as  the  action  would  liot  lie  unless  the  words 
were  spoken  of  the  plaintiff  in  the  way  of  his  business,  they 
must  find  for  the  defendant,  unless  they  were  satisfied  that 
the  words  were  so  spoken,  i.  e.,  as  stated  by  the  plaintiff. 
If  the  defendant's  version  of  the  words  was  the  right  one — 
viz.,  that  he  merely  complained  of  the  plaintiff  for  saying 

(a)  7  Bing.  21 1.  (r)  Parkins  ▼.  Scoit,  cited  it^^  ; 

(6)  Parkhu  v.  Scott,  2  Post  &      Dixon  v.  Smith,  29  L.  J.  R.  125. 
Fin.  799. 


Goodwin. 
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the  mare  had  spaTin— the  action  would  not  lie,  and  the        1862. 
defendant  was  entitled  to  the  verdict.     Even  if  the  jury      ^^^ 
should  think  otherwise,  and  find  for  the  plaintiff,  they 
would  have  to  say  what  damages  they  would  give ;  and 
what  injury  was  it  likely  that  the  plaintiff  had  sustained 
through  words  spoken  in  a  mere  public-house  squabble  ? 
The  jury  gave  a 

Verdict  for  the  plaintiff;  damageSy  Is. 


WALKER  V.   SHEERMAN.  HerU  Summer 

X  HIS  was  an  action  by  a  gardener  and  seed-seller  against  A  penon  who 

the  owner  of  a  railway  omnibus  for  seizing  a  sack  of  seed,  goods  of 

and  wrongfully  detaining  it  for  some  time,  whereby  the  'Sra  iliJftii 

plaintiff  alleged  that  he  had  lost  several  markets.  "K^*  ^  ^®  ■?» 

*  even  to  put  it 

The  defendant  pleaded  payment  into  Court  of  the  sum  out  of  the  way: 

of  20«.,  which  he  said  was  sufficient  to  satisfy  the  claim.      ralyforthenM 

The  plaintiff  replied  that  it  was  not  sufficient.     Issue.      *"^**  ^^"■r.u 

*  *  quences  of  the 

Hawkins  and  J,  C.  Mathew  for  the  plaintiff.  "™^^ 

Garth  for  the  defendant. 

The  plaintiff  was  a  seed-gi*ower  at  Biggleswade,  and  was 
in  the  habit  of  attending  the  markets  at  Aylesbury  (Satur- 
day), Luton  (Monday),  and  Leighton  (Tuesday),  taking  a 
bag  of  seeds  of  various  kinds  with  him  as  specimens  to 
sell. 

On  Friday,  the  4th  of  April  last,  he  had  gone  to  Tring 
by  railway,  with  a  view  to  his  going  to  Aylesbury,  and  on 
reaching  the  station  left  his  bag  of  seed  there,  to  be  taken 
by  the  defendant's  omnibus  into  the  town,  where  a  carrier 
was  to  call  for  it,  to  take  it  on  to  Aylesbury,  whither  the 
plaintiff  went  by  a  friendly  conveyance.  Not  having  any 
change  with  him,  the  plaintiff  told  the  omnibus  driver  he 
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1862.  ^  would  pay  the  6d.  charge  for  the  carriage  of  the  sack  on 
his  return. 

The  defendant^  finding  the  sack  in  the  yard,  had  re- 
moved it  into  the  house. 

The  case  for  the  plaintiff  being  that  he  did  this  to  detain 
the  sack  as  a  distress  for  the  6(L ;  but. 

According  to  the  defendant's  case  it  was  merely  to  put 
it  out  of  the  way.  The  carrier,  however,  went  away  with- 
out it. 

When  the  plaintiff  got  to  Aylesbury  market  next  morn- 
ing he  found  his  sack  had  not  arrived,  and,  going  back  to 
Tring,  found  that  it  had  been  detained.  He  then  went  to 
Luton  for  the  Monday's  market,  hoping  that  the  seed 
might  be  sent  there.  It  did  not  come,  however,  and  next 
day  the  plaintiff  had  a  letter  from  the  defendant,  to  the 
effect  that  he  was  sorry  for  what  had  occurred,  but  that, 
as  the  plaintiff  was  a  stranger  to  him,  and  had  left  the 
place,  and  the  sack  was  lying  about,  he  had  taken  care  of 
it,  and  that  it  should  be  sent  to  him  at  once. 

The  plaintiff  went  home,  and  there  found  the  seed,  hav- 
ing thus  lost  the  Tuesday  Leighton  market,  as  well  as  the 
Luton  and  the  Aylesbury.  The  loss  he  reckoned  that  he 
had  sustained  was  between  8/.  and  10/. 

The  defendant,  as  will  have  been  seen,  did  not  set  up 
any  legal  right  to  seize  the  sack,  but  disputed  the  amount 
of  damage,  and  that  was  the  question  in  controversy  be- 
tween the  parties.  It  turned  out  that  the  carrier  had  not 
room  for  the  sack  even  if  it  had  come  into  the  town  by  the 
omnibus,  and  that  he  had  told  the  plaintiff  so. 

And  the  case  for  the  defendant  was  that  he  had  merely 
removed  the  sack  into  the  inn  in  order  to  put  it  out  of  the 
way,  as  the  carrier  would  not  take  it;  but  his  counsel 
called  no  witnesses,  and  relied  on  the  letter  and  the  facts 
as  they  came  out  in  the  course  of  the  case  for  the 
plaintiff. 

The  learned  Judge  left  the  question  of  damage  to  the 
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jury.  The  defendant  might  ha?e  moved  the  sack  with  a  1862. 
good  intention,  but  as  he  had,  strictly  speaking,  no  right 
to  do  so,  he  was  answerable  for  any  loss,  the  natural  re* 
suit  of  the  act  of  removal.  The  main  question  was,  whe- 
ther, if  the  defendant  had  not  moved  the  sack,  it  would 
have  gone  to  Aylesbury.  If  so,  then  the  jury  ought  fairly 
to  give  such  sum  for  damage  as  would  cover  the  profit 
which  reasonably  might  have  been  expected  to  be  realized 
at  that  place.  But  as  to  the  other  two  places,  he  did  not 
think  the  plaintiff  was  entitled  to  recover  damages,  as  he  did 
not  appear  to  have  gone  to  the  defendant  for  his  goods  when 
at  Tring  on  the  Monday,  and  the  defendant  then  had  sent 
the  sack  home.  The  action  was  brought,  however.  Find- 
ing that  he  had  done  what  was  legally  wrong,  the  defendant 
paid  20s.  into  Court,  thinking  that  it  was  amply  sufficient 
to  cover  any  damage  really  sustained.  If  the  jury  thought 
so,  they  should  find  for  the  defendant. 

The  jury  at  once  so  found,  saying  that  they  thought  the 
sum  paid  into  Court  was  sufficient 

Verdict  for  the  defendant. 


DODD   V.  GILL.  HerHSmnmer 

X  HIS  was  an  action  on  a  promissory  note  for  100/.,  dated  On  a  note 
the  3rd  of  January,  1861,  payable  at  the  chambers  of  the  j^th  after  de- 
defendant  "one  month  after  demand,''  "to  Miss  Mary  ™°/*„otbca 

Dodd  alone."  f>re$entm§Hi  for 

demand* 

The  pleas  denied  the  demand. 

Denman  and  F.  H.  Lewis  for  the  plaintiff. 

Shee,  Serjt.,  for  the  defendant. 

The  point  in  dispute  was  whether  there  had  been  a 
"  demand  "  according  to  the  terms  of  the  note. 

The  plaintiff  was  called,  and  proved  the  note,  and  said 
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1862.        she  had  made  the  deraand  on  the  defendant  before  she 
^^J^      placed  it  in  the  hands  of  her  attornies,  and  authorized  a 
V.  demand  by  them.    On  the  12th  of  April,  1862,  they  de- 

manded payment  by  letter:  on  the  13th  of  May,  1862, 
the  note  was  presented  to  the  defendant  at  his  chambers 
by  her  attornies,  Messrs.  Lewis ;  and  on  the  22nd  of  May 
this  action  was  brought. 

Shee,  Seijt,  submitted  that  there  ought  to  have  been 
presentment  for  demand  one  month  before  action. 

Martin,  B.,  however,  thought  there  was  no  necessity 
for  a  presentment  of  the  note  for  a  demand ;  it  was  enough 
that  there  was  a  demand  a  month  before  action. 

Verdict  for  the  plaintiff. 


Heru  Summer  HAWKINS  V.   HILL. 

In  an  action  by  J.  HIS  was  an  action  on  a  bill  of  exchange,  dated  the 
sutMequent^  14th  of  January,  1861,  payable  twelve  months  after  date, 
dUarion^Aat   ^^^^  ^Y  Walter  Hill  on  and  accepted  by  Robert  Hill, 

due  notice  of  indorsed   to  Alfred   Hill,   and    by   him    indorsed   to  the 

dishonour  haa  .   .     .^ 

been  given  plamtltt. 

means  that  it  m,        ,     ,         .  ,,         ,     ,  ,1.11.  ^ 

baa  been  given  The  declaration  alleged  that  the  bill  when  drawn  was 
tie  ti'me  it  was  Presented  and  dishonoured,  whereof  the  defendant  had 
due,  not  by       j^g  notice,  which  was  denied. 

the  plaint(ps  * 

^Ition  win         ^*^^'  Serjt.,  and  Z.  Kelly  for  the  plaintiff. 

AeTe^wall'due        Haichins  and  Prentice  for  the  defendant. 

Ae^artT  The  bill  became  due  on  the  17th  of  February,  1862, 

d^MoiJwthe      ^°^  ^^  ^^^^  '^  ^^^  hands  of  Spooner  &  Co.,  the  London 

address  of  the    agents  for  Duignan  &  Son,  bankers,  of  Walsall,  where  the 

doner.        *     plaintiff  lived.    They  (Duignans)  received  it  on  the  20th 

from  Spooner's  (a  Sunday  having  intervened),  and  at  once 

inquired  of  the  plaintiff  the  address  of  Alfred  Hill,  the 

defendant ;  but  the  plaintiff  could  not  give  it.    They  then 
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sent  a  notice  to  him  on  the  same  day,  in  letters  addressed 
to  his  brothers^  Walter  and  R.  Hill,  who  lived,  one  at 
Rochford  and  the  other  in  London ;  and  he  got  it  on  the 
23rd.     Upon  this  evidence, 

Hawkins  objected  that  there  was  no  dae  notice  of  dis- 
honour; but 

Martin,  B.,  said  he  thought  there  was,  as  all  that  the 
bankers  were  bound  to  do  was  to  use  reasonable  diligence 
to  discover  the  address  of  the  indorser ;  and  that  they  had 
done. 

Hawkins  offered  to  prove  that  the  plaintiff  knew  the 
address  of  the  defendant,  who  lived  at  Norwich,  and 
called  a  witness  for  that  purpose. 

Mabtin,  B.,  did  not  think  that  this  made  any  differ- 
ence. It  was  the  holder  of  the  bill  who  was  bound  to 
give  notice ;  and  here  the  bankers  were  the  holders.  The 
question  was  not  whether  the  plaintiff  had  given  due  notice, 
but  whether  due  notice  had  been  given ;  and  he  thought 
that  it  had.  On  that  issue,  therefore,  there  must  be  a 
verdict  for  the  plaintiff. 

Payment,  however,  being  proved,  there  was  in  the 
end 

A  verdict  for  the  defendant. 


1862. 


TAYLOR  AMD   ANOTHER  V.   DALTON   AND    ANOTHER. 

JLHIS  was  an  action  by  a  firm  of  coalfactors,  for  the 
balance  of  the  price  of  coals  sold  to  the  defendants  by 
them.  The  defendants  paid  into  Court  the  sum  of  329Z.  4«., 
as  sufficient  to  satisfy  the  claim. 

Skee^  Serjt,  and  Watkin  Williams  for  the  plaintiffs. 
Hawkins  and  Oarth  for  the  defendants. 
On  the  9th  of  December,  1861,  the  plaintiffs  sold  to  the 
defendants,  on  'Change,  140  tons  of  Haswell  Wall's^end 


Herti 
AstUui. 

In  an  action 
for  the  orlce  of 
coal  Bold  as 
'<  HoMweU 

without  anv 
warranty  of 
quality  or  size : 
-^Heid,  that 
the  only 
question  was 
whether  they 
were  that  kind 
of  coal. 
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Dalton 
and  Another. 


coals  at  17 s.  3d.  per  ton,  ex  Sultana;  and  on  the  lltb  of 
December  they  sold  the  entire  cargo  ex  Iberia,  at  the 
same  price.  The  inyoices  were,  '^  14U  tons,  ex  Sultana, 
121/.  3s.  6rf.,  less  discount  3/.— 118/.  3$.  6d. ;  207  tons,  ex 
Iberia,  237Z.  9^.  6rf.,  less  discount  61.  4«.— 231/.  5s.  6d. : 
total,  349/.  9$. 

There  is  a  usage  in  the  coal  trade  for  payment  "prompt" 
twenty-eight  days  after  delivery.  The  coals  were  deli- 
vered on  the  16th  of  December,  and,  according  to  the 
usage,  all  allowances  of  discount,  &c.,  were  dependent  on 
prompt  payment  being  made.  The  "prompt"  would  be 
on  the  16th  of  January,  1862,  and  before  then  one  of  the 
defendants  saw  one  of  the  plaintiffs,  and  said  the  coals 
were  small,  and  demanded  an  allowance,  which  was  de- 
clined. About  the  end  of  April,  however,  payment  not 
having  been  made,  the  plaintiffs  agreed  to  charge  the  coals 
only  at  I6s.  3d.  per  ton,  on  condition  of  interest  being 
paid.  The  effect  of  this  reduction  was  to  diminish  the 
sum  due  to  that  paid  into  Court.  The  defendants  declined 
to  pay  interest,  and  the  plaintiffs  then  withdrew  their  pro- 
posal, and  charged  the  full  amount.  The  defendants  bad 
paid  into  Court  at  the  rate  of  I6s.  3d.  a  ton,  deducting 
also  the  discount 

The  case  for  the  defendants  was,  that  the  coals  were 
not  Haswell  Wall's-end,  which  were  a  sort  used  for  do- 
mestic purposes,  and  the  larger  sort  of  coals.  The  in- 
voices, which,  it  will  be  observed,  were  not  sent  until  the 
coals  were  delivered,  did  not  describe  the  coals  as  Haswell 
Wall's-end  coals.  But  the  plaintiffs  admitted  that  tlie 
defendants  bought  the  coals  as  such,  and  for  domestic 
purposes.  They  denied,  however,  that  when  coals  were 
so  bought  there  was  to  be  any  particular  amount  or  pro- 
portion of  small  coal,  and  alleged  that  the  coals  were  to 
be  taken  as  they  came ;  and  that  they  had  bought  these 
coals  by  certificate,  in  the  usual  way,  as  Haswell  Wall's- 
end  coals. 
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On  cross-examinatioDy  it  was  admitted  on  the  part  of       1862. 

the  plaintiffs  that  there  had  been  several  complaints  of  the      ^^T^'^^^ 
*  '^  Taylor 

coals  sold  as  Haswell  Wall's-end  as  very  small.     But  the   and  Another 
defendants  had  not  complained   until  a  fortnight  after      dalton 
delivery  of  the  coals.    The  coals  had  been  retained,  and    "^  Another. 
sold  by  the  defendants. 

Coalfactorsy  called  for  the  plaintiffs,  stated  that  any 
objection  to  the  quality  of  coals  was  usually  made  while 
the  coals  were  in  course  of  delivery,  and  then  surveyors 
were  appointed  to  inspect  the  coals  on  behalf  of  both 
parties,  and  report  if  they  were  according  to  contract. 
Such  surveys,  however,  they  said,  were  of  rather  rare 
occurrence,  and  it  was  more  usual  to  make  allowances ; 
but  these  allowances  were  never  made,  as  a  matter  of 
right,  where  complaints  were  not  made  while  the  coals 
were  in  course  of  delivery. 

The  learned  Baron  said  that  was  in  accordance  with 
the  law  and  with  common  sense.  If  a  man  bought  goods 
at  a  certain  price  and  kept  them,  he  must  pay  the  price. 
Caveat  emptor. 

Hawkins  contended  that  the  defendants  had  not  had 
what  they  contracted  for,  viz.,  Haswell  Wall's-end  coals. 
There  was  far  too  great  a  proportion  of  small  coals ;  and 
the  difference  in  value  was  to  be  considered  in  estimating 
the  amount  due  (a). 

Witnesses  were  called  for  the  defendants  to  prove  this, 
and  that  complaints  were  made  within  a  few  days  of  the 
purchase,  and  that  it  had  been  agreed  that  an  allowance 
of  U.  per  ton  should  be  made. 

Cross-examined,  the  defendants  admitted  that  they  had 
never  proposed  to  the  plaintiffs  a  survey  of  the  coals. 

It  came  out  that  the  quality  and  character  of  Haswell 
Wall's-end  coal  had  of  late  years  rather  deteriorated,  but 
that  on  that  account  the  price  had  been  lowered. 

(fl)  See  Parsofu  y.  Sexlan,  4  Com.  B.  Rep.  899,  that  this  is  so  in 
case  of  a  warranty* 
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1862.  Serentl  of  the  defendants'  witnesses  described  the  coals 

^  as  very  small,  unfit  for  domestic  pnrposes,  and  of  a  very 

and  Another  inferior  quality,  worth  2s.  a  ton  less  than  the  price  at  which 
they  bad  been  bought,  and  that  customers  had  complained 
of  the  quality;  but  none  of  the  customers  were  called, 
nor  did  the  witnesses  deny  that  the  coals  were  Haswell 
Wall's^nd. 

The  learned  Baron,  in  summing  up  the  case  to  the 
jury,  said  the  sum  paid  into  Court  was  the  amount  at 
Ids.  3d.  a  ton,  taking  off  the  discounts,  and  the  question 
was,  whether  the  coals  were  Haswell  Wall's-end  coals. 
Whether  they  were  good  coals  or  bad  coals  did  not  matter. 
The  price  had  been  agreed  upon,  and  if  the  coals  were  of 
the  sort  bargained  for,  that  price  must  be  paid.  The  buyer 
must  stand  by  his  bargain,  and  was  not  entitled  to  deduct 
what  he  pleased  from  the  price  on  the  pretence  that  the 
article  was  not  as  good  as  it  ought  to  have  been.  The  in- 
voices were  not  sent  back,  nor  the  coals  returned  on  the 
ground  that  they  were  nol  what  had  been  bought.  There 
was  neither  fraud  nor  warranty,  beyond  the  implied  war- 
ranty that  the  coals  were  Haswell  Wall's-end.  If  they 
were  so,  the  plaintiffs  were  entitled  to  the  verdict  for  the 
contract  price. 

Verdict  for  the  plaintiffs,  less  the  discount. 


GROVER  V.  LEWIS  bt  uxor. 

J.  HIS  was  an  action  of  replevin,  in  which  the  plaintiff 
complained  of  having  been  distrained  upon  under  the 
authority  of  the  defendants.  They  made  cognizance,  and 
asserted  a  right  to  distrain  upon  him  for  rent,  as  their 
tenant. 

arrangement  between  the  avowant  and  another  party,  that  he  shall  receive  half  the  rent : 
in  such  a  case,  even  if  the  effect  was  that  the  plaintiff  became  tenant  to  both,  the  avowry 
may  be  amended  accordingly. 


Herti  Aummr 
Juizes, 

Pajrment  of 
rent  to  de- 
fendant in 
replevin, 
coupled  with 
acknowledg- 
ment of  title: — 
Held,  not  to  be 
got  rid  of  by  an 
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Hawkina  and  Oarth  for  the  plaintiff.  ^}^^ 

Shee^  Serjt.|  and  Watkin  Williams  for  the  defendants. 

The  plaintiff  was  tenant  of  a  copyhold  ferni,  called  Few 
Onionsy  near  Bedington,  in  this  county,  and  bad  been  on* 
ginally  tenant  to  one  Howe,  to  whom  both  the  plaintiff  and 
the  defendants  were  related. 

In  July,  1860,  Mr.  Howe  died  intestate,  and  the  female 
defendant,  Mrs.  Lewis,  claimed  to  be  his  heir  at  law,  and 
as  such  demanded  rent  from  the  plaintiff.  He,  howeyer, 
asserted  the  title  of  his  father,  William  Grover,  who  also 
claimed  to  be  the  right  heir  of  the  deceased,  and  got  him- 
self admitted  tenant  to  the  manor  of  the  copyhold  part  of 
the  property,  including  the  farm  in  question,  and  proposed 
to  let  it  to  the  plaintiff,  his  son. 

The  defendants,  Mr.  and  Mrs.  Lewis,  then  brought  an 
action  of  ejectment  to  recover  the  other  parts  of  (be  pro- 
perty in  Bucks,  and  the  action  came  on  to  be  tried  at 
Aylesbury,  at  the  Spring  Assizes,  1861. 

When  the  cause  was  called  on,  however,  the  counsel  on 
both  sides  entered  into  an  arrangement,  which  was  made  an 
order  of  nisi  prius,  and  by  which  a  verdict  was  to  be  entered 
for  the  then  plaintiffs,  Mr.  and  Mrs.  Lewis,  subject  to 
terms,  the  effect  of  which  was,  that  both  the  estates  in 
Bucks  and  Herts  should  be  sold,  and  the  proceeds  divided 
between  William  Grover  and  Mrs.  Lewis,  one*fourth  to 
him  and  three-fourths  to  her ;  and  if  any  dispute  should 
arise  between  the  parties,  it  was  to  be  referred  to  Mr. 
(yMaUetf,  Q.  C,  and  Mr.  Power,  Q.  C.  The  latter  learned 
gentleman  had  since  then  unfortunately  died,  and  the 
agreement  had  not  been  carried  out 

In  the  meantime,  William  Grover,  the  plaintiff'^s  father^ 
had  entered  into  an  agreement  with  the  plaintiff,  by  which 
the  plaintiff  was  to  be  his  tenant  of  the  farm. 

And  on  the  29th  of  April,  1861,  there  was  an  agreement 
signed  by  William  Grover,  Henry  Grover  (the  now  plain- 
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tiff),  and  Mns.  Lewis,  whereby  the  farm  was  to  be  let  to 
the  plaintifF— the  rent  to  be  paid  in  the  above-mentioned 
proportions  to  William  Grover  and  to  the  defendants, 
and  wue.  After  that,  the  year's  rent  due  was  paid  to  Mrs.  Lewis, 
under,  and  in  pursuance  (as  was  alleged)  of,  that  agree- 
ment For  some  reason  the  estates  had  not  been  sold, 
and  negotiations  were  entered  into  between  Mrs.  Lewis 
and  the  plaintiff  as  to  a  lease.  In  the  course  of  these 
negotiations,  more  than  one  document  was  signed  by  Mrs. 
Lewis,  to  which  her  husband  was  no  party,  so  that  they 
were  of  no  legal  validity  ;  and  they  ended  in  no  lease  being 
executed  on  account  of  the  parties  disagreeing  as  to  the 
terms  and  conditions  on  which  the  lease  was  to  be 
granted. 

In  October,  1861,  there  was  another  agreement  entered 
into  between  Mr.  and  Mrs.  Lewis,  William  Grover  and 
the  plaintiff,  whereby  the  estate  was  to  be  sold  and  the 
proceeds  divided,  according  to  the  arrangement  at  nisi 
prius.  And  at  the  same  time  the  rent  due  at  Michael- 
mas, 1861,  was  paid  by  the  plaintiff  to  Mr.  and  Mrs. 
Lewis,  as  was  alleged,  in  accordance  with  the  former  agree- 
ment, by  which  the  rent  was  to  be  divided  between  Mrs. 
Lewis  and  the  plaintiff. 

When  the  rent  for  Lady-day,  1862,  became  due,  how- 
ever, the  plaintiff  declined  to  pay  it,  and  a  distress  was  put 
in,  which  resulted  in  the  present  action. 

The  bailiffs  who  distrained  proved  that  the  plaintiff  saw 
that  the  authority  to  distrain  was  signed  by  the  defendants, 
Mrs.  Lewis  and  her  husband,  and  that  he  said,  on  the 
occasion  of  the  distress  in  March  last,  *'  She  is  the  heir,  no 
doubt ;  I  know  I  must  pay  the  rent  to  her.^  And  Mrs. 
Lewis  proved  that,  in  March,  1861,  she  asked  him  whether 
he  wished  to  remain  tenant,  and  he  said  he  did ;  and  was 
willing  to  remain  under  the  same  terms,  but  desired  to 
have  a  lease,  which  she  promised  him,  on  certain  condi- 
tions; and  afterwards,  on  the  30th  of  March,  1861,  there 
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was  an  agreement  in  writing  for  a  lease,  which  turned  out,        1862. 
however,  to  be  unstamped,  and  moreover,  was  not  signed       ^T*^'"^^ 
by  the  husband,  so  that  it  was  not  legally  valid.    There  v. 

was  a  subsequent  agreement  in  April,  and  when  she  de-     ^^^  wife. 
manded  the  year's  rent  of  the  farm  from  the  death  of 
Howes  up  to  that  time,  he  said  he  would  not  pay  it  unless 
she  signed  the  agreement  for  a  lease,  and  she  signed  it. 

She  had  paid  to  William  Grover,  the  plaintiff's  father, 
his  proportion  of  the  rent  received,  according  to  the  agree- 
ment of  April,  1861  (which  she  acknowledged),  and  a  re- 
ceipt of  William  Grover's  "  one  fourth  share  of  the  rent  of 
the  farm,"  was  put  in. 

And  on  the  part  of  the  defendants  it  was  contended  that 
the  payments  of  rent  by  the  plaintiff  to  them  made  him 
their  tenant  and  estopped  them  from  disputing  their  title. 

On  the  part  of  the  plaintiff  it  was  insisted  that  these  pay- 
ments were  made  in  accordance  with  the  agreements  to 
divide  the  rent  with  William  Grover,  and  that  the  effect 
was  to  make  the  plaintiff  tenant,  not  to  the  Lewises  alone, 
but  to  them  and  William  Grover  jointly,  whereas  they  had 
distrained  for  the  whole. 

Martin,  B.,  said,  taking  the  case  as  stated  by  the 
learned  counsel,  there  was  nothing  in  it,  except  an  error  in 
the  statement  of  the  tenancy,  which  he  would,  if  neces- 
sary, at  once  amend.  He  did  not  see  how  the  case  could 
substantially  be  altered,  as  regarded  the  present  action,  by 
the  case  they  had  stated. 

Evidence  was  then  offered  that  William  Grover,  the 
plaintiff's  father,  had  been  admitted  tenant  to  the  copy- 
hold part  of  the  property,  including  the  farm  now  in  ques- 
tion, and  that  he  bad  agreed  to  lease  it  to  the  plaintiff. 

Shee,  Serjt,  objected  that  this  was  no  evidence  at  all 
of  Mr.  Grover's  title.  The  stewards  of  manors  would 
never  refuse  money,  and  would  admit  any  one  who  paid 
the  fee  and  claimed  to  be  entitled. 

VOL.  III.  u  F.P. 
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1862.  Martin,  B.,  said  be  thought  the  evidence  was  no  proof 

of  William  Oro?er*8  title,  and  the  plaintiiF  could  have  no 
better  than  his  father  bad.  Therefore,  be  should  reject 
the  evidence. 

Hawkins  tendered  a  bill  of  exceptions  to  the  rejection 
of  the  evidence. 

The  arrangement  at  Aylesbury  was  then  proved  as 
before  stated,  and  the  subsequent  agreements  above 
stated. 

On  tendering  the  first  of  the  agreements  which  Mrs. 
Lewis  had  signed  without  her  husband, 

Martin,  B.,  said  it  required  to  be  stamped. 

Hawkins  declined  to  stamp  it,  as  it  was  not  valid  as  an 
agreement. 

Martin,  B.,  said  it  purported  to  be  an  agreement,  and 
as  such  must  be  stamped,  and  as  it  was  unstamped  he 
should  reject  it 

Hawkins  thereupon  tendered  a  bill  of  exceptions  to  the 
rejection  of  the  evidence. 

A  subsequent  agreement,  which  referred  to  and  con- 
firmed the  first,  was  then  tendered,  being  first  stamped, 
the  penalty  paid. 

The  other  agreement  was  then  again  tendered  as  part 
of,  and  embodied  in,  the  later  one ;  but  the  learned  Baron 
refused  to  receive  it  unless  duly  stamped  on  payment  of 
the  penalty. 

Hawkins  again  tendered  a  bill  of  exceptions  to  the 
rejection  of  it. 

Martin,  B.,  said  he  thought  there  was  no  answer  to 
the  case  on  the  part  of  the  defendants.  There  was  nothing 
to  get  rid  of  the  effect  of  the  payment  of  rent,  and  there 
was  evidence,  indeed,  that  Mrs.  Lewis  was  the  heir.  If 
there  was  any  question  for  the  jury,  it  was  whether  the 
rent  was  due  to  her  from  the  plaintiff*  as  her  tenant,  he 
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having  paid  rent  to  her  again  and  again.    And  even  upon        1863. 
the  arrangement  contended  for  on  the  part  of  the  plaintiff, 
she  was  entitled  to  her  share  of  the  rent    The  case  was 
perfectly  clear. 

The  jary  found  a 

Verdict  for  the  defendants. 


Chelmsford^  coram  Martin,  B. 
REGINA  t;.  HURRELL. 

-|-|  jisstzes, 

Jl  ERJURY.  The  indictment  stated  that  certain  pro-  In  an  indict- 
ceedings  had  taken  place  before  Justices  of  the  Peacej^^^be^^^'^" 
upon  a  certain  summons,  and  (setting  it  forth)  that  there-  justices  of  the 
Yore  the  defendant  being  examined,  &c.  must  be  formal 

Two  persons,  one  named  Chamberlain,  the  other  Hur-  commence- 
rell,  were  indicted  for  perjury,  the  former  before  the  Judge  ™eedin«  by 
of  the  Essex  County  Court  at  Colchester,  on  the  1 1th  of  production  of 

.  the  suniinonB, 

December,  1861 ;  the  latter  before  a  Justice  of  the  Peace  information  or 
at  that  place,  on  the  6th  of  March  last.  *^*  **** 

The  charges  arose  out  of  the  same  transaction. 

In  1858  there  was  an  action  tried  at  the  Assizes  here, 
in  which  the  prosecutor,  one  Hunter,  was  concerned ;  and 
the  prosecutor  Hunter  sent  Hurrell  with  some  money  to 
one  Nassau,  at  St.  Osyth,  on  the  22nd  of  July,  the  morn-  ' 
ing  of  the  trial,  to  pay  her  expenses  here  as  a  party,  and 
also  as  a  witness  in  the  cause. 

In  1861  it  came  to  the  prosecutor's  knowledge  that  the 
money  had  not  in  fact  been  paid  to  Nassau,  and  he  brought 
a  plaint  against  Hurrell  in  the  County  Court  to  recover  it; 
but  Hurrell  swore  positively  to  the  payment,  and  the  other 
prisoner.  Chamberlain,  confirmed  his  story,  swearing  that 
he  was  present  at  the  time. 

On  this  evidence  the  Judge  decided  against  the  then 
plaintiff,  the  now  prosecutor;  and  on  the  6th  of  March 

u2 
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1862.  last  Chamberlain  was  charged  with  perjury,  and  Hurrell 
gave  evidence  in  his  favour,  repeating  his  former  state- 
ment. On  the  evidence,  however,  it  appearing  that 
Chamberlain  had  been  at  Axminster  at  the  time,  the 
Magistrate  committed  him  for  trial,  and  he  was  indicted 
for  perjury  in  his  evidence  in  Hurrell's  favour  in  the 
County  Court,  and  Hurrell  for  his  evidence  in  Chamber- 
lain's favour  before  the  Magistrate. 
Hurreirs  case  was  taken  first. 

Pearce  for  the  prosecution. 

Croome  for  the  prisoner. 

It  turned  out  that  the  clerk  to  the  Justices  was  not 
present  to  produce  the  proceedings,  and  a  clerk  to  the 
attorney  engaged   in   the  case  was  called   to  prove  the. 
original  depositions  taken  on  the  charge  against  Chamber- 
lain ;  and  then 

Pearce  proposed  to  put  them  in,  but  Croome  objected  ; 
and 

Martin,  B.,  having  elicited  that  the  charge  was  by 
summons,  said  that  the  summons  ought  to  be  produced,  or 
the  charge  properly  proved. 

The  prosecutor  was  then  called,  and  proved  that  a 
charge  of  perjury  was  made  against  Chamberlain  in  his 
presence. 

Pearce  said  the  heading  of  the  depositions  showed  what 
the  charge  was,  and  the  depositions  were  signed. 

Martin,  B.,  said  the  original  charge  ought  to  be  pro- 
duced. There  surely  would  be  some  charge-book  or  sum- 
mons which  would  be  the  basis  of  the  proceedings. 

The  attorney  for  Chamberlain  was  then  called,  and 
stated  that  he  had  attended  on  his  behalf,  and  saw  some 
duplicate  or  copy  of  the  summons,  which  he  had  now  in 
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bis  possession^  and  which  he  was  now  called  on  to  pro-        1862. 
duce.    The  witness,  however,  as  he  had  it  from  his  client, 
submitted  that  he  was  not  to  be  called  upon  to  produce  it 
against  him. 

The  learned  Baron  said  the  present  charge  was  not 
against  Chamberlain,  but  Hurrell;  and  he  thought,  there- 
fore, that  the  witness  was  bound  to  produce  the  document* 

It  turned  out  that  this  summons,  however,  was  not  the 
one  on  which  the  charge  was  heard,  but  a  prior  one ;  and 

The  learned  Baron  said  this  would  not  do.  The  essence 
of  the  offence  of  perjury  was  false  swearing  in  a  judicial 
proceeding  on  a  material  matter.  The  basis  of  the  whole 
case,  therefore,  was  the  charge  or  summons  on  which  the 
case  before  the  magistrates  had  been  heard,  and  the  in- 
dictment necessarily  alleged  it.  Not  being  properly  proved 
and  produced  the  case  failed,  and  the  prisoner  must  be 
acquitted  for  defect  of  evidence. 

The  prisoner  was  accordingly  discharged. 

Chamberlain  was  then  placed  at  the  bar,  charged  with 
the  perjury  before  the  County  Court  Judge. 

The  proceedings  before  the  County  Court  Judge  were 
produced. 

Hurrell,  the  other  defendant,  who  had  just  been  dis- 
charged, was  called  and  examined  in  support  of  the  de- 
fence, and 

The  prisoner  was  acquitted. 
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^'^  REGINA  t;.  GREEN  and  BATES. 

Euex  Summer    m^^ 

AttUe;  JLHE  prisoners  were  indicted  for  that  they  did  take  one 

und^sii^een  Susannah  Robinson^  an  unmarried  girl,  being  under  the 

in  AVstreete"^  *8®  of  sixteen  years,  out  of  the  possession  and  against  the 

by  herself  and  will  of  her  father. 

seduced  away, 

that  is  not  a  Q^  Shaw  for  the  prosecution. 

taking  out  of  ' 

Sf^^tE^TS^r        ^i^^on  and  Lloyd  for  the  prisoners. 

?s''liiing"fthe''      "^^^  K****  ^**  ^^^^^  fourteen,  and  lived  with  her  father, 

Elaceandshe    a  fisherman  at  Southend.     On  the  23rd  of  June  last  the 
yes  with  him.       .  i         .        •  /.    i  «  .      «  ,^ 

prisoners  saw  her  m  the  streets  of  that  place,  by  herself, 
and  invited  her  to  go  with  them,  giving  her  drink  to  in- 
duce her,  which  made  her  dizzy  and  sick.  They  took  her 
to  a  lonely  house  which  was  undergoing  repair,  and  there 
Green  had  criminal  intercourse  with  her,  keeping  her  there 
all  night.  Next  morning  the  child  was  found  there  crying, 
and  this  charge  was  preferred. 
On  the  opening  of  the  case, 

Martin,  B.,  said  there  must  be  a  taking  out  of  the  pos- 
session of  the  father  (a).  Here  the  prisoners  picked  up  the 
girl  in  the  streets,  and,  for  anything  that  appeared,  they 
might  not  have  known  that  the  girl  had  a  father.  The 
essence  of  the  offence  was  taking  the  girl  out  of  the  pos- 
session of  the  father.  The  girl  was  not  taken  out  of  the 
possession  of  any  one  (a).    The  prisoners,  no  doubt»  had 

(a)  It  should  seem  that  this  vi^w  action  lies  by  a  guardian  for  taking 

of  the  statute,  the  words  of  which  a  minor  out  of  his  or  her  actual 

are,  **  take  out  qf  the  poueuion,  and  custody  {Gilbert  v.  Schtoenckf  14 

against  the  will  of  her  father,"  &c.,  M.  &  W.  488).      But   the  word 

is  in  accordance  with  its  natural  used  in  the  statute  is  stronger  even 

construction  and  with  the  nearest  than  custody,  for  it  is  potaeition, 

analogies  and  authorities.     Thus  which  is  the  strongest  term  that 

an  action  for  seduction  is  not  main-  could  be  used,  so  as  to  point  to  a 

tainable,  unless  the  girl  was  in  the  closer  and  stricter  sense  of  custody 

actual  service  of  and  living  with  the  than  might  satisfy  the  common  law 

plaintiff  at  the  time  {Grinnell  v.  requisites  of  an  action  by  the  guar- 

WeUiy  8  Sc.  N.  R.  741).     So  an  dian,  and  has  a  much  stronger  im- 
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done  a  Tery  immoral  act,  bot  the  questioii  was  whether 
they  had  committed  an  illegal  act.  The  criminal  law 
oi^ht  not  to  be  strained  to  meet  a  case  which  did  not 
come  within  it.  The  act  of  the  prisoners  was  scandalous, 
but  it  was  not  any  legal  offence.  He  had  told  the  grand 
jary  so,  and  advised  them  to  throw  out  the  bill.  He  shoald 
direct  the  jory  to  acquit  the  prisoners. 

The  formal  verdict  of  not  guilty  was  then  taken,  and 
The  prisoners  were  discharged. 


port  than  tbe  word  chnge,  wbich  it 
QtedinUictext-liookt.  £Tciiwhai 
the  girl  has  gone  to  die  man  oat  of 
her  iather*8  Yunaty  it  has  heen  held 
chat  the  man  ouist  be  actnallj  pre- 
aeoty  actirelj  assisting,  so  aa  to 
satisfy  the  words  of  the  statute. 


*«  foAr  out  of  die  poa8e8aioii,''fte.  (  R. 
▼.  Mtadmn^  1  C.  &  K.  399;  A.  ▼. 
Ao6iJU,  Ibid.  456).  And  if  die 
parent  let  the  girl  go  looaely  about, 
the  iptrif  of  the  statute  is  not  satis- 
fied by  a  conviction  (A.  t.  Prmeli, 
VoL  I.,  p.  50). 


11163. 

ESQISA 

GnsBM 

and 
Batbs. 


REGINA  V.  WELSH. 

JLhE  prisoner  was  indicted  for  maliciously  setting  fire  to 
a  stack  of  oats,  worth  100/. 

Kemp  for  the  prosecution. 

Murphy  for  the  prisoner. 

On  the  30th  of  March  last  the  fire  was  burning  at  half- 
past  twelve  at  night,  and  at  ten  minutes  to  one  the  prisoner 
was  found  near  to  it  lighting  his  pipe.  He  gave  certain 
accounts  which  were  proved  to  be  false,  as,  that  he  had 
seen  the  fire  from  his  bedroom  window  and  had  got  up  to 
see  it,  and  that  he  had  come  to  it  in  a  certain  direction. 
Tliis  was  the  main  evidence  against  him.  It  was  attempted 
to  give  in  evidence  a  certain  conversation  between  the 
prisoner  and  his  mother ;  he  saying  to  her, ''  You  know  I 
was  at  home ;"  and  she  saying, "  What's  the  use  of  denying 
it?" 


Bu€x  Snwuttf 

A  oonYersation 
between  the 
prisoner  and 
his  motheri  in 
which  she 
made  a  state- 
ment to  his 
prejudice, 
which  he  de- 
nied '.--Held, 
not  admissible 
in  evidence 
against  him. 
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Murphy  objected  to  the  evidence,  as  it  would  have  the 
effect,  in  an  indirect  way,  of  giving  evidence  that  the  pri- 
soner was  not  at  home  on  the  night  in  question,  which 
ought  to  be  proved  by  calling  the  mother ;  and 

Martin,  B.,  thought  the  evidence  was  not  admissible ; 
for  what  was  said  in  the  presence  of  the  prisoner  was  only 
admissible  against  him  when  admitted,  whereas  here  it 
was  denied  by  him  (a). 

At  the  close  of  the  case. 

Murphy  was  about  to  address  the  jury  for  the  defence, 
and  appealed  to  his  Lordship  whether  he  need  do  so,  upon 
which 

The  learned  Baron  said  he  was  of  opinion  that  there 
was  no  case  for  a  conviction,  and  that  the  case  was  only 
one  of  suspicion.  He  therefore  directed  the  jury  to  acquit 
the  prisoner,  and,  accordingly. 

Verdict  not  guilty. 


(a)  What  the  pruoner  has  been 
overheard  to  say  to  another,  is 
equally  admissible  "O-^**  ^s  con- 
fessions or  admissions)  though  it 
is  a  species  of  evidence  to  be  re- 
ceived with  much  caution"  (Roscoe, 
Crim.  £v.  138).  Here,  it  will  be 
observed,  the  evidence  is  put  as 
evidence  of  an  admusion  by  the  pri- 
soner. No  doubt,  statements  made 
in  the  presence  and  hearing  of  the 
prisoner  are  sometimes  admissible, 
where  the  parties  who  made  the 
statements  cannot  be  called,  as  in 
the  case  of  statements  by  a  mur- 
dered person  or  the  like.    But  even 


the  statement  of  an  accomplice 
cannot  be  proved  against  the  pri- 
soner though  made  in  his  presence 
and  hearing  (A.  v.  Appleby,  3 
Stark.  33).  And  here  it  was  at- 
tempted obriously  to  prove  the 
conversation,  for  the  sake  of  the 
woman's  statement,  not  of  the 
prisoner's  denial,  which  would  not 
be  regarded,  because  in  his  own  fa- 
vour; whereas  her  statement  would 
have  great  weight,  and  she  was  not 
to  be  called  as  a  witness,  though  in 
cross-examination  it  might  have 
been  shown  that  she  was  mistaken. 
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1862. 
Coram  Bramwellj  B.  v^v^/ 

HARRISON  t;.  CANT. 

XHIS  was  an  action  of  debt.  Aui%T$. 

There  were  two  pleas  denying  the  debt  and  alleging  Iwue  not 
payment,  and   also  a  third   plea  of  a  composition   and  joined  on  a 
arrangement  under  the  new  Bankruptcy  Act.  Scfendant  not 

The  defendant  had  demurred  to  the  latter  plea,  in  order  f ppearing,  the 

1  •  ■      1  ,         1^  A  jury  were  dia- 

to  raise  the  question  whether,  under  the   new  Act,  an  charged  in 
arrangement  with  a  majority  of  a  man's  creditors  binds  of  a  summons 
those  who  dissent  from  it:  but  by  some  mistake  on  the  *<> amend, and 

'  ^  MmbUf  there 

Nisi  Prius  record  there  was  issue  taken  on  that  plea,  and  might  have 

.  .  ^.  J     1  rra  •  I*      beenanamend- 

there  was  no  issue  on  the  second  plea.     Fhis  was  not  dis-  mem  at  once, 
covered  before  the  cause  was  called  on  and  the  jury  sworn 
(on  the  first  day  of  the  assizes),  when,  the  cause  being 
undefended,  and  no  one  appearing  for  the  defendant, 

The  learned  Baron,  having  observed  it,  pointed  it  out 
as  an  evident  mistake. 

Pearce,  the  counsel  for  the  plaintiff,  said  it  was  clearly 
a  mistake,  and  perhaps  the  learned  Judge  would  amend 
it;  but 

The  learned  Baron  said  he  doubted  if  he  could  amend, 
in  the  absence  of  the  defendant.  He  would  consult  his 
brother  Martin  as  to  the  right  course  to  pursue. 

On  his  return  into  Court, 

The  learned  Baron  said  his  brother  Martin  was  of 
opinion  that  the  proper  course  would  be  to  discharge  the 
jury,  as  there  was  no  complete  issue  to  try,  and  bring  it  on 
again  on  Thursday  (a).  In  the  meantime  there  might  be 
a  summons  to  amend. 

(a)  It  was  not  pointed  out,  that  before  notTce  of  trial,  and  be  de- 

the  issue  would  have  to  be  added  livered  to  the  defendant  before  or 

by  the  plaintiff,  and,  though  re-  with  such  notice;  yet  as  the  only 

gularly,  it  should  be  done  of  course  subitantial  reason  for  this  is,  that  if 
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This  course  was  accordingly  taken,  and,  on  the  sum- 
mons being  taken  out  and  not  attended,  the  issue  was 
amended,  and  the  cause  tried  as  undefended. 


the  traverse  should  be  demurrable 
the  defendant  may,  at  his  option, 
strike  it  out  and  demur,  where,  as 
in  the  present  case,  there  could  only 
be  issue  taken,  so  that  a  demurrer 
would  be  idle ;  it  should  seem  that 
the  Judge  might  amend  (as  surely 
he  might  amend  a  mere  clerical 
error)  without  a  summons  to  show 
cause,  because  it  is  manifest  that 
no  cause  could  posnbly  be  shown. 
The  plaintiff  of  course  could,  and  it 
is  to  be  assumed  would,  have  had  a 


Verdict  for  the  plaintiff. 

summons  to  amend  before  the  com- 
mission day,  if  he  had  observed  the 
oversight,  and  it  perhaps  is  to  be 
presumed  that  the  defendant  would 
have  done  so,  as  he  ought  to  have 
done  so,  if  he  had  noticed  it,  for 
he  had  no  right  to  rely  on  a  mere 
clerical  error  and  be  in  wait  to 
take  advantage  of  it,  and  if  he  did 
not  observe  it,  he  is  as  much  in 
fault  as  the  plaintiff,  and,  in  either 
case,  really  loses  no  advantage  to 
which  he  u  fairly  entitled. 


Etiex  Summer 

A  stamp  ob- 
jection may  be 
avoided  before 
the  document 
is  actually  put 
in  by  agreemg 
to  state  it  in  a 
special  case. 


WALTON  V.  BURTON. 

^CrriON  on  a  covenant  for  good  tide — that  a  certain 
estate  was  not  encumbered. 

Breach :  that  it  was  encumbered  by  a  lease  to  one  Pin- 
ner, under  which  he  was  entitled  to  compensation  when  he 
left,  for  fruit  trees  planted. 

Shee,  Serjt.,  for  the  plaintiff. 

Lush  and  Philbrick  for  the  defendant 

The  point  was,  whether  Pinner's  lease,  which  was  merely 
in  writing f  not  under  seal  (a),  bound  the  land  in  the  hands 
of  an  assignee.  A  question  was  raised  whether  Pinner's 
lease  ought  not  to  be  put  in  on  the  part  of  the  plaintiff, 
and  as  it  was  not  stamped,  and  the  plaintiff  hesitated  to 
incur  the  expense'of  paying  the  penalty, 

Lush  thereupon  consulting  with  Shee^  Serjt,  the  latter 
(a)  As  to  which,  vide  Standen  v.  Chrumas,  10  Q.  B.  Rep.  135. 
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consented  to  admit  that  the  lease  was  by  parol,  which  ^^^ 
would  raise  the  point  of  law  it  was  desired  to  have  deter- 
mined— TO.,  whether,  as  there  was  no  covenant  running 
with  the  land,  as  against  the  defendant  or  the  plaintiff,  as 
assignee  of  the  reversion,  there  was  any  real  encambrance 
within  the  covenant ;  and,  as  it  was  also  necessary  to  have 
the  iemu,  ultimately  it  was  settled  that  the  case  should  be 
reserved  for  the  Court  on  the  point  of  law,  by  special  case, 
not  by  motion  (a),  so  as  to  get  rid  of  the  necessity  of 
putting  in  the  document,  and  paying  the  penalty. 

Bramwell,  B.,' observed,  that,  as  he  was  not  called 
upon  to  take  a  note  of  the  terms  of  the  lease,  he  did  not 
think  that  he  could  raise  any  objection  to  the  course  which 
was  taken  (ft). 

(a)  Ifthe  terms  of  the  lease  were  a  subject  has  a  right  to  evade  a 

to  be  before  the  Court,  it  could  only  stamp  duty  if  he  can.    And  see 

be  by  special  case,  for  though  the  Webber  v.  Mowbray,  Vol.  II.,  p. 

fact  of  tenancy  can  be  taken  with-  311,  as  to  documents  being  taken 

out  putting  in  the  lease  or  agree-  as  put  in,  which  would  require  a 

ment,  the  ierm$  cannot.  stamp;  as  to  which,  gtutre.    And 

(6)  It  has  been  laid  down  in  the  see  per  Kbatino,   J.,   Oliver  v« 

Court  of  Exchequer    more    than  Mortimer,  Vol.  II.,  p«  127. 
once,  in  the  reporter's  hearing,  that 


KEY  V.  MATHIAS.  ^*a»»«- 

JLHIS  was  an  action  on  a  cheque  for  lOOZ.  on  the  Bank  An  action 
of  London,  given  by  the  defendant  to  one  Lacy,  and  by  "cheque^ost" 
him  to  the  plaintiff.  <*»«ed.   Sed 

OVMT9, 

The  defendant  denied  the  making  of  the  cheque,  and 
also  pleaded  that  it  was  made  for  the  accommodation  of 
Lacy,  and  without  consideration,  and  by  him  passed  to  the 
plaintiff  in  the  same  way. 

SheCf  Serjt.,  and  Barnard  for  the  plaintiff. 

Parry ^  Serjt,  and  Hannen  for  the  defendant. 
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]^^  J  '^^  ^^^  ^^^  ^^^  plaintiff  was,  that  on  the  30th  of  De- 

cember, 1861,  Lacy  had  borrowed  of  him  100/.,  and  given 
him  the  cheque  in  question  for  the  money.  The  plaintiff 
gave  his  cheque  (payable  to  ''cash"),  dated  the  30th  of 
December,  1861,  to  Lacy,  and  the  latter  gave  the  defend- 
ant's cheque  in  return,  dated  the  3l8t  of  December. 

It  was  objected,  for  the  defendant,  that  the  cheque 
sued  upon  was  post-dated,  and  so  not  admissible  in  evi- 
dence (a). 

The  learned  Baron  said  that  raised  first  a  collateral 
question  of  fact  for  him  to  decide,  whether  or  not  the 
cheque  was  post-dated,  for  if  so  it  could  not  be  put  in 
evidence  (6). 

Evidence  was  then  given  to  show  that  the  defendant 
gave  his  cheque  on  the  same  day  on  which  the  plaintiff 
gave  his — viz.,  the  30th  of  December,  though  it  was  dated 
on  the  Slst. 

The  learned  Baron  said  he  felt  bound  to  decide  that 
the  cheque  was  made  and  issued  on  the  30th  of  December, 
1861. 

Party,  Serjt.,  then  submitted  that  it  was  not  admissible; 
a  cheque  was  a  bill  of  exchange  (c). 

Bramwbll,  B. — That  is  so,  no  doubt,  and  has  been  so 
held,  and  on  that  ground  cheques  have  been  held  to  be 
within  the  Bills  of  Exchange  Act  (d), 

(a)  See  Fieid  v.  Wood,  7  A.  &      post-dated  cheque  was  made  inad- 

E.  114,  as  to  tbb  objection  under  miBsible  in  evidence,  and  a  penalty 
the  old  law.  was  also  imposed.    Tbe  16  &  17 

(6)  Bartlttt  V.  Smith,  11  M.  &  Vict  c.  50,  repealed  tbe  former 

W.  483 ;  Dunrford  v.  CurUwit,  1  dutiet  on  drafts  or  orders,  but  not 

F.  &  F.  703,  wbere  so  held  by  the  Stamp  Acts ;  and  on  the  con- 
Hill,  J.,  in  a  similar  case  under  the  trary,  all  the  prorisions,  regulations 
preicnt  statutes.  and  penaltiet  imposed  by  any  for- 

(c)  VidtE^fre  v.  Waller f29lj,  J,,  mer  act,  are  txpratly  retained  and 

Ezch.  246,  citing  and   following  applied  to  tbe  nem  duties  (s.  2). 

Rockfort  T.  Danid,  1  F.  &  F.  602«  And  by  that  act  a  penny  duty  is 

{d)  By  31  Geo.  3,  c.  25,  s.  19,  a  imposed  on  a  draft  or  order  *^pay 
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Parry^  Serjt.,  then  argaed  that  a  cheque  post-dated  was 
in  effect  a  bill  payable  a  certain  time  after  date,  and  so 
required  a  bill  stamp. 

Bramwbll^  B.y  said  he  thought  the  question  depended 
on  the  express  enactments  on  the  subject.  There  had  been 
formerly  a  penalty  imposed  on  making  a  cheque  post-dated, 
so  that,  even  if  properly  stamped  as  a  bill,  it  would  be 
illegal.    But  was  that  so  now  ?  (a) 

Parryy  Serjt.,  submitted  that  under  the  new  Act,  17  &  18 
Vict.  c.  83,  a  post-dated  cheque  was  still  illegal ;  but  that, 
at  all  events,  the  cheque  required  a  shilling  stamp  as  a  bill 
for  100/.  payable  a  day  after  date  (6).  Otherwise  a  cheque 
might  be  dated  two  months  after  it  was  given. 


1862. 


ahU  on  demand:*  And  the  1 7  &  1 8 
Vict.  c.  83,  imposing  new  duties 
on  bilb,  &c,  payable  otherwise  than 
on  demand,  in  like  manner  does 
not  repeal  any  former  act,  and  ex- 
pressly retaint  all  existing  pro- 
visions and  penalties.  It  should 
teem,  therefore,  that  the  old  law  is 
in  force  on  the  subject  Even  if 
not,  however,  the  question  would 
remain,  whether  a  cheque  post- 
dated is  payable  on  demand, 
(a)  SembUf  it  is,  vide  tupra, 
(6)  It  has  been  held,  in  error, 
that  a  bill  or  note  must  be  taken  as 
set  out,  according  to  its  legal  effect ; 
and  of  course  its  legal  effect  must 
be  drawn  from  its  terms,  on  the 
face  of  the  instrument ;  Halttead 
V.  Skelton,  5  Q.  B.  86  :  whence  of 
course  it  follows,  that  a  bill  or  note 
should  be  set  forth  according  to  its 
legal  effect  (Beeman  v.  Duek,  11 
M.  &  W.  251);  and  that,  if  it  is 
not,  that  is  a  ground  of  nonsuit;  so 
that,  in  a  case  like  the  present,  if 
the  draft  is  not  in  legal  effect  pay- 
able on  demand,  then,  apart  from 


any  express  enactment,  the  plaintiff 
could  not  recover.  As,  however, 
of  course  there  would  be  an  amend- 
ment but  for  the  stamp  law,  this 
resolves  itself  into  the  same  ques- 
tion as  the  stamp  objection,  and  is 
only  another  way  of  putting  it,  in 
order  the  better  to  sift  it.  Now, 
whether  a  post-dated  cheque  is 
really,  in  legal  effect,  payable  on 
demand,  of  course  resolves  itself 
into  this — whether  the  holder  could 
recover  on  it  as  against  the 
banker  on  the  day  on  which  it  is 
issued;  in  other  words,  whether 
the  banker  would  be  bound  to  pay 
it  on  that  day?  Now,  it  is  well 
established  that  bills,  &c.  are  to  be 
considered  primA  Jacie  as  having 
been  issued  on  the  day  when  they 
bear  date  (Roberts  v.  Bethell,  12 
C.  B.  778) ;  but  this  is  onfy  a  pre- 
sumption, and  is  rebutted  by  the 
actual  fact,  apparent  and  manifest, 
that  it  was  drawn  and  issued  before 
the  day  on  which  it  is  dated.  And 
although  it  has  been  always  held 
that  the  date  laid  is  not  material,4t 
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1862. 


Bramwbll,  B.— No  doubt  that  is  so,  and  that  weighs 
upon  my  mind.  And  my  brother  Bylbs,  in  his  work  on 
BiliSy  says, — **  It  should  seem  that  a  cheque  may  now  be 
postrdatedy  but  the  point  is  doubtful ;  for  a  cheque  post- 
dated is  not  really  payable  on  demand."  The  point  appears 
one  of  great  doubt  and  difficulty,  but,  on  the  whole,  I  think 
the  cheque  is  admissible. 

Parry f  Serjt.,  offered  to  tender  a  bill  of  exceptions ;  but 

The  learned  Judqb  thought  that,  under  the  Common 
Law  Procedure  Act  (a),  a  bill  of  exceptions  could  not  be 
tendered ;  the  ruling  was  that  the  document  had  the  proper 
stamp  (&)• 

has  never  been  otherwise  held  than 
that  the  real  date  is  material,  at  all 
events,  when  payable  after  date.  Is 
the  effect,  then,  of  the  instrument, 
''at  any  time  after  this  is  issued,  pay 
on  demand,"  or,  "  at  any  time  after 
the  date,  pay  on  demand?"  As 
between  the  drawer  and  payee,  an 
understanding  or  agreement  not  to 
present  it  until  its  date  would  cer- 
tainly not  contradict  the  terms  of 
the  instrument,  so  that  It  might 
possibly  be  a  defence  to  an  action 
commenced  before  the  date.  But 
that  would  be  inter  te ;  and,  as  re- 
gards the  banker,  who  is  bound  by 
the  legal  effect  of  the  instrament  on 
the  face  of  it,  is  only  one  step  to- 
wards a  solution  of  the  question ; 
unless,  indeed,  the  very  fiict  of  the 
cheque  being  post-dated  is  to  be 
taken  as  notice  to  the  banker  not 
to  pay  untn  the  date,  or  as  evidence 
and  notice  of  an  agreement  with 
the  holder  to  that  effect  There 
might  be,  and,  it  is  believed,  often 
is,  a  real  reason  for  post-dating  the 
cheque,  well  understood  by  all 
parties,  viz.,  that  the  drawer  will 
not  have  funds  to  meet  the  cheque 


until  the  date.  And  that  suggests 
another  mode  of  testing  or  putting 
the  question — would  the  cheque 
be  deemed  dishonoured  by  an 
answer  of  '^  no  effects"  before  the 
date?  That,  however,  is  perhaps 
only  another  way  of  putting  the 
question.  By  the  ancient  laws 
of  deeds,  the  day  on  which  the 
deed  is  delivered  \a  the  true  date; 
but  the  present  question,  it  is 
conceived,  depends  on  the  custom 
of  bankers,  which,  like  the  cus- 
tom of  merchants,  is  part  of  the 
general  law  of  the  land  (  Brandao  v. 
Bamett,  12  a.  &  F.  787;  3  C.  B. 
Rep.  319).  And  it  is  believed,  as 
a  matter  of  fact,  that  bankers  do  re- 
quire a  date  to  a  cheque,  and  deem 
it  material,  as,  for  many  reasons,  it 
really  is.  It  is  also  believed  that 
they  would  not  pay  a  cheque  be- 
fore its  date;  but  as  that  might 
arise  from  its  illegality,  under  the 
old  statute,  (not  repealed,)  it  per- 
haps does  not  conclude  the  question 
as  to  the  custom,  apart  ^m  the 
statute. 

(a)  1854,  8.  31. 

(6)  25  L.  J.,  C.  P.  2. 
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It  was  proved  that  the  plaintiff's  cheque  bad  been  paid,        1862. 
but  it  was  not  proved  that  it  was  paid  to  Lacy,  and  it  was 
drawn  as  above  mentioned,  payable  to  ''cash/'  and  the 
defendant  swore  he  had  not  had  any  value  for  his  cheque. 

Parry,  Serjt.,  insisted  that  there  was  no  evidence  that 
the  plaintiff's  money  had  been  paid  to  Lacy. 

Shee,  Seijt,  in  reply,  urged  that  to  sustain  the  defence 
it  must  be  proved  that  the  plaintiff  gave  no  value  for  the 
cheque,  as  well  as  that  the  defendant  got  nothing  for  it. 

Bramwbll,  B.,  recalled  the  banker's  clerk,  and  elicited 
that  it  was  usual  to  make  cheques  payable  to  ''  cash"  when 
it  was  wished  that  they  should  be  paid  at  the  counter,  and 
not  go  through  the  clearing-bouse,  and  afterwards,  in  sum« 
ming  up,  said  he  had  been  looking  into  the  stamp  laws, 
and  believed  that  his  ruling  as  to  the  admissibility  of  the 
post-dated  cheque  was  right  (a). 

Verdict  for  the  plaintiff, 
(a)  Sed  vide  Oliver  v.  Mortimer,  Vol.  II.,  p.  127,  amira. 


CARRINGTON  v.   MAY.  E.mx  Summer 

JLhIS  was  an  action  for  the  seduction  of  the  plaintiff's  An  agreement 
daughter,  whereby  she  became  with  child,  &c.  or  monthly  ^ 

The  defendant  pleaded  that  he  had  agreed  to  pay  3/.,  ■„"^;*JJg^""^ 
and  also  pay  the  plaintiff  2«.  6^.  a  week  for  the  support  of  whole  to  20/., 
the  child  until  thirteen  years  of  age,  and  that  this  agree-  stamp  on  that 
ment  was  taken  in  satisfaction  (J).     Issue.  whether^a 

^        ,         !••/»»  P^**  aUeging 

Hawkins  and  Pearce  for  the  plamtin.  that  an  jtgree- 

ment  has  been 

Shee,  Sent.,  and  Philbrick  for  the  defendant.  accepted  in 

satisfaction,  it 
is  any  objec« 
(()  Evane  v.  Pmm,  1  Ezch.  Rep.  601.  tion  that  the 

agreement  is 

within  the  6th  section  of  the  Statute  of  Frauds,  so  that  no  action  could  be  brought  upon  it? 

or,  the  case  being  one  of  tort,  that  the  defendant  was  an  irfant  t 


284  CASES  ON  THE 

1862.  The  defendant  was  a  minor,  and  on  the  23Fd  of  May, 

1861 1  when  the  child  was  five  months  old,  a  friend  of  his, 
named  Betts,  paid  the  plaintiff  on  his  part  3/.,  and  the 
plaintiff  signed  the  following  document: — 

''  Received  of  Mr.  Betts  the  sum  of  3/.,  for  five  months 
at  8s.  per  month,  and  1/.  for  expenses;  and  I  tiereby 
undertake  to  execute  an  agreement  as  soon  as  the  same 
can  be  prepared,  the  object  of  such  agreement  being  that 
I  am  to  receive  the  sum  of  2s.  a  week  for  my  daughter's 
child  until  he  shall  attain  the  age  of  thirteen  years." 

On  this  being  produced,  it  turned  out  to  be  unstamped. 

The  learned  counsel  for  the  defendant  submitted  that 
the  agreement  did  not  appear  upon  the  face  of  it  to  be  of 
the  value  of  5/.,  fof  the  child  might  die  next  day  (a). 

The  learned  Baron  said  that  could  hardly  be  deemed  a 
sufficient  answer.  He  inclined  to  the  opinion  that  the 
agreement  was  of  the  value  of  20/.  and  more,  and  should 
certainly  be  stamped. 

The  agreement  was  then  stamped  with  a  2s.  6d.  stamp, 
and  10/.  penalty  was  paid,  with  the  fee  of  1/. 

When  the  above  document  was  given  there  was  a  diffi- 
culty as  to  how  it  could  be  carried  out,  as  the  defendant 
was  an  infant,  and  his  father  did  not  seem  to  have  been 
disposed  to  become  bound  under  it.  The  agreement  was 
not  carried  out.  The  agreed  allowance  was  not  paid,  and 
there  was  an  affiliation  order  for  the  payment  of  2s,  Qd. 
a  week.  The  money  was  not  regularly  paid,  and  the  pre- 
sent action  was  brought. 

When  the  defendant's  case  was  proved, 

Hawkins,  on  the  part  of  the  plaintiff,  objected — 1st, 
that  there  was  no  evidence  that  he  had  accepted  the  pro- 
mise in  satisfaction ;  2ndly,  that  the  agreement  (b)  was 

{a)  Vide  Souch  y.  Siratobridge,  2  alleged  that  pouession  bad  actu- 

C.  B.  808.  ally  been  taken  under  tbe  agree- 

(6)  In  Lavety  v.  Turley,  30  L.  ment  and  accepted  in  satisfaction, 

J.,  Exch.  48,  a  similar  objection  and  tbe  court    decided    on    that 

was  overruled,  but  there  tbe  plea  ground ;  the  contract  having  been 
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witbiD  tbe  Statute  of  Frauds,  as  it  was  one  which  could 
not  be  performed  within  a  year,  and  so  it  required  to  be 
signed  by  "  the  party  to  be  charged,"  i.  e.,  by  the  defend- 
ant, who  had  not,  however,  been  a  party  to  it;  Srdly,  that 
even  if  he  had  been,  it  would  not  bind  him,  as  he  was  an 
infant ;  and  so  the  alleged  agreement  was  of  no  legal 
validity  or  value,  and  the  alleged  acceptance  of  it  in  satis- 
faction was  invalid. 

Tbe  learned  Baron  said  he  was  disposed  to  think  that 
one,  if  not  more,  of  these  objections  was  valid ;  but  he 
thought  the  case  one  for  arrangement. 

Thereupon  the  parties  and  their  counsel  conferred,  and 
the  result  was  an  arrangement. 


1862. 


executed.  Here  it  was  the  agree- 
meni  which  was  alleged  to  have 
been  taken  in  aatisfaction,  which 
wai  of  no  legal  value  if  not  valid. 
That  cane,  like  this,  was  within  the 
4th  section;  which  provides  that 
*'no  action  shall  he  brought"  on 
the  agreement,  which  makes  the 
objection  the  same  in  effect  as  that 


grounded  on  the  infancy  of  defend- 
ant; viz.,  that  it  could  not  be  le- 
gally eriforced.  But,  as  a  man 
might  choose,  knowing  this,  and 
relying  on  moral  obligation,  to  ac- 
cept it  in  satisfaction,  giutre  whe- 
ther the  objection  was  valid.  And 
an  infant  is  liable  for  torts. 


Maidstone,  coram  Bramwell,  B. 
REGINA  V.  CROIJCHER. 

JL  HE  prisoner  was  indicted  for  a  rape  on  a  young  girl. 

Biron  for  the  prosecution. 

Ribton  for  the  prisoner. 

The  prosecutrix  and  the  prisoner  were  both  in  the  service 
of  the  same  person,  a  farmer  in  this  county,  and  one 
evening,  the  prosecutrix  having  been  out,  the  prisoner  met 
her,  and,  according  to  her  evidence,  committed  the  offence. 
Slight,  screams  were  heard  by  one  of  the  witnesses,  but 
not  such  as  to  attract  much  notice,  and  the  girl  on  her 

VOL.  III.  X  F.F.     . 


Kent  Summer 
Aseizet. 

The  deposition 
of  a  married 
woman  allowed 
to  be  read  on 
the  trial  of  a 
case  of  felony, 
on  the  evidence 
of  her  husband 
(without  medi- 
cal evidence) 
that  she  was, 
from  preg- 
nancy, unable 
to  travel. 
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1862.  return  home  made  no  complaint  to  her  mistress,  and  next 
morning  made  the  prisoner's  breakfast  as  usual.  .  AFter- 
wardsy  however,  her  mistress  taxing  her  with  her  'clothes 
being  dirty,  and  pressing  inquiries  on  the  subject,  she 
made  for  the  first  time  the  present  charge. 

The  girl's  mistress  did  not  appear,  but  her  husband 
stated  on  oath  that  she  was  pregnant,  and  unable  to  attend. 
On  cross-examination,  it  was  elicited  that  he  was  unable 
to  state  how  far  advanced  she  was,  and  it  also  came  out 
that  she  was  about  the  house  attending  to  her  household 
duties  as  usual,  and  had  prepared  breakfast  for  him  that 
very  morning  as  usual,  and  had  not  yet  been  confined  to 
bed.  He,  however,  stated  that  a  fortnight  ago  he  had 
driven  her  to  Maidstone,  and  that  she  had  suffered  some- 
what in  consequence. 

Upon  this  evidence  it  was  proposed,  on  the  part  of  the 
prosecution,  to  put  in  her  deposition. 

Rilton,  on  the  part  of  the  prisoner,  objected  that  the 
deposition  was  not  admissible  under  the  statute  allowing 
such  a  course  where  the  witness  was  unable  to  travel,  there 
being  no  sufficient  proof  that  she  was  so  unable,  especially 
as  no  medical  man  had  been  examined. 

JBiron,  on  the  other  hand,  urged  that  the  fact  of  preg- 
nancy, and  the  fact  of  the  positive  injury  which  had 
actually  arisen  from  an  attempt  to  travel,  were  sufficient 
without  further  evidence. 

The  learned  Baron,  after  some  consideration,  said  he 
should  allow  the  deposition  to  be  read ;  but  at  the  same 
time  intimated  that  he  should,  if  the  prisoner  were  con- 
victed, probably  reserve  the  point  for  the  consideration  of 
the  Court  for  Reserved  Crown  Cases. 

The  prisoner,  however,  was  acquitted  (a). 

(a)  So  the  point  cannot  come  mentioned,  ai  one  of  great  import- 
before  the  Court  above,  and  it  is      ance  in  the  adminiitration  of  cri- 
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minal  justice.  It  is  coDceived  that 
the  learned  Judge  was  clearly  right 
ID  admitting  the  evidence,  for  the 
words  of  the  statute  are  **  so  ill  as 
not  to  be  able  to  travel;**  and  this 
has  been  held  to  apply,  where  a 
woman  was  **ill"  only  from  in- 
firmity,  and  no  medical  evidence 
appears  to  have  been  required ;  JL 
V.  Clements,  C.  C,  20  L.  J.,  M.  C. 


193.  And  it  ii  manifest  that,  as  in 
the  cases  of  infirmity  from  age  or 
pregnancy,  a  person  may  he  obvi- 
ously so  ill  as  to  be  unable  to  *'  tra- 
vel ;"  as  where  a  person  is  bed- 
ridden, or  has  lately  broken  a  leg, 
&C.  And  here  there  was  sl  J'act 
stated,  which  supplied  the  lack  of 
medical  evidence,  even  were  it 
otherwise  wanted. 


1862. 


Rkoina 


Croucher. 


REGINA  V.  HORSEY. 

JxLURDER,    The  indictment  laying  it  of  a  person 
known. 


un- 


Biron  for  the  prosecution. 

The  prisoner  was  undefended. 

The  prisoner  had  wilfully  set  fire  to  a  stack  of  straw  in 
an  inclosure,  in  which  also  was  an  out-house  or  barn^  but 
not  adjoining  to  any  dwelling-house.  While  the  fire  was 
yet  burning,  the  prisoner  was  seized  on  the  spot,  and  the 
deceased  was  seen  and  heard  to  shriek  in  the  flameSi  and 
bis  body  was  afterwards  found  in  the  inclosure.  It  did 
not  very  clearly  appear  whether  he  had  been  in  the  out- 
housCi  or  merely  lying  on  or  by  the  side  of  the  stack. 
There  was  no  evidence,  however,  who  he  was,  and  from 
this^  coupled  with  the  fact  that  he  was  unable  to  get  out, 
it  should  seem  that  he  was  in  the  barn,  and  that  he  had 
been  a  tramp  or  beggar  asleep  when  the  fire  was  kindled. 
There  was  no  evidence  how  or  when  he  came  there,  nor 
any  evidence  that  the  prisoner  had  any  idea  that  any  one 
was,  or  was  likely  to  be,  there.  On  the  contrary,  it  rather 
appeared  that  he  was  shocked  and  surprised  to  find  that 
any  one  was  in  the  flames,  and,  when  he  saw  and  heard 
the  deceased,  wanted  to  save  him.  It  did  not  exactly 
appear  how  long  the  fire  had  been  kindled  before  it  was 

x2 


Kent  Summer 
Astizet, 

Where  a  pri- 
soner indicted 
for  murder  had 
wilfully  set  fire 
to  a  stack  of 
straw,  close  to 
an  outhouse  or 
barn,  in  an  in- 
closure not  ad- 
joining to  a 
dwelling- 
house,  and  the 
deceased  had 
been  burnt  to 
death,  either  in 
the  out-house 
or  on  or  by  the 
side  of  the 
BXhcki— Held, 
that  the  pri- 
soner was  not 
guilty  of  mur- 
der, unless  the 
deceased  was 
there  when  he 
set  fire  to  the 
stack;  and 
quare,  whether 
he  would  have 
been  so  even 
had  the  man 
been  there  at 
the  time,  he 
not  knowing 
nor  having  any 
reason  to  be- 
lieve or  sup- 
pose that  any- 
one was  there. 
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discovered,  but  very  soon  after  it  was  discovered  the 
deceased  was  seen  and  heard  in  the  flames. 

The  prisoner  had  already  been  convicted  of  the  arson. 

At  the  close  of  the  case, 

Bramwell,  B.,  told  the  jury  that  the  law  laid  down  was, 
that  where  a  prisoner,  in  the  course  of  committing  a  felony, 
caused  the  death  of  a  human  being,  that  was  murder,  even 
though  he  did  not  intend  it  (a).    And  though  (he  said)  that 


(a)  The  law  is,  certainly,  bo  laid 
down  in  the  text-books  (Ros.  Crim. 
£▼.  438);  but  nevertheless,  it  is 
conceived,  too  largely ;  and  all  the 
authorities,  except  one  mere  opi- 
nion of  a  text-writer,  limit  it  to 
cases  where  the  act  done  was  of  a 
homicidal  character;  or  one  of 
which  the  natural  probable  result 
would  be  the  death  of  a  human 
being.  It  should  seem  to  be  a 
clear  general  principle,  that  there 
cannot  be  murder  without  an  in- 
tent, particular  or  general,  to  kill ; 
and  though  the  general  intent  may 
be  inferred  from  that  degree  of  reck- 
lessness of  human  life  which  implies 
malice  in  law,  that  requires  a  con- 
sciousness that  the  natural  and  pro- 
bable result  of  the  act  will  be  to  cause 
the  death  of  a  human  being.  Thus 
it  is.laid  down,  that  if  a  man,  know- 
ing that  people  are  passing,  shoots, 
with  intent  to  do  hurt,  this  is 
murder  (Hale,  PI.  Cro.  474); 
though  of  course  that  intent  might 
be  inferred  from  the  knowledge. 
And  it  is  to  be  observed  that  in  the 
chapter  of  involuntary  homicide, 
Hale  does  not  lay  down  any  such 
pi*oposition,  as  that  killing,  in  the 
course  of  a  felony,  though  without 
any  intent,  is  murder.  And,  on  the 
contrary,  he  lays  it  down  that  if  A. 
shoot  to  kill  the  poultry  of  B.,  and 


kill  a  bystander,  it  is  not  murder, 
because  he  did  it  not  maliciously, 
or  with  an  intent  to  hurt  the  by- 
stander. And  the  only  autho- 
rity in  support  of  the  proposition 
above  stated,  is  the  passage  in 
Foster:  *^  If  a  man  shoot  at  ano- 
ther's poultry  with  intent  to  steal 
them,  and  by  accident  kill  a  man, 
it  is  murder,"  which  seems  a  sort  of 
rider  on  Hale's  proposition,  and  to 
imply  that  the  man  killed  was 
a  bystander ;  and  has  not  his  au- 
thority, nor  that  of  any  decision. 
All  that  is  laid  down  by  Hale  as 
to  homicide  in  the  course  of  felony 
being  murder,  is  to  be  found  in 
other  chapters,  which  treat  of  vo- 
luntary  acts  of  the  prisoner,  such  as 
blows,  or  shots,  directed  against  the 
deceased  or  other  person,  and  which 
were  or  might  naturally  be  homi- 
cidal ;  as,  where  a  burglar  or  robber, 
resisted,  strikes  and  causes  death 
without  any  intention  to  kill,  or,  per- 
haps, one  should  rather  say,  without 
any  eou/enceof  an  intent  to  kill,  other 
than  the  fact  that  the  prisoner  was 
in  the  course  of  commission  of  a  fe- 
lony tcith  violence^  and  must  be  pre- 
sumed to  intend  the  natural  result 
of  a  struggle  in  such  a  case,  viz.,  to 
succeed  by  means  of  killing,  if  not 
otherwise.  And  the  origin  of  the 
rule,  that  homicide,  in  the  course 
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may  appear  unreasonable,  yet,  as  it  is  laid  down  as  law. 
It  is  our  duty  to  act  upon  it.    The  law,  however,  is,  that' 
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of  commission  of  a  felony,  is  mur- 
der, would  seem  to  be  that  other 
well-known  rule  of  law,  that  a  man 
may  resist  a  felony  attempted  with 
violence  to  the  person,  even  to  the 
point  of  killing  the  malefactor; 
whereas  it  is  otherwise,  of  a  mere 
trespass  or  misdemeanor,  as  an  or- 
dinary assault,  which  only,  at  the 
utmost,  reduces  homicide  to  man- 
slaughter. This  class  of  cases,  it 
will  be  seen,  have  a  double  bearing ; 
both  as  showing  where  killing  the 
malefactor  is  excused,  and  where 
killing  by  the  malefactor  is  murder; 
and  therefore  it  is,  in  both  points 
of  view,  they  are  treated  of  in  Hale, 
and  other  approved  text- writers; 
and  it  is  laid  down  that,  in  such 
cases,  the  killing  by  the  malefactor, 
even  by  a  casual  shot  or  blow  with- 
out any  olher  evidence  of  malice  or 
intent  to  kill  than  the  nature  and 
origin  of  the  struggle,  is  murder. 
But  in  such  cases  that  alone  is  evi- 
dence of  such  intent,  especially 
coupled  with  the  use  of  a  deadly 
weapon,  or  any  weapon  which 
naturally  may  be  deadly — as  a  thick 
stick  or  club ;  for,  the  law  being 
that  the  malefactor  may  be  killed 
in  the  struggle,  it  is  natural  to  infer 
that  he  means  to  kill,  if  he  cannot 
otherwise  succeed.  And  that  is 
quite  a  sufficient  intent  to  make  the 
crime  of  murder.  And  hence,  in 
such  cases,  the  rule  alluded  to 
would  be  good  law,  and  might  very 
easily  and  naturally  be  supposed  to 
extend  to  all  cases  of  homicide 
caused  in  the  course  of  commission 
of  a  felony.  But,  in  thote  cases, 
the  act  of  the  prisoner  was  the  na- 


tural consequence  of  bis  original 
felony,  and  such  as  he  must  be  sup- 
posed to  have  in  his  mind;  and 
moreover  was  homicidal  in  its  na- 
ture, and  such  as  might  naturally 
cause  death  ;  and  that^  also,  for  the 
reasons  already  stated,  must  be  sup- 
posed to  have  been  in  his  mind. 
It  is  far  otherwise  where,  as  here, 
the  original  act  of  felony  is  not  ho- 
micidal in  its  nature,  nor  has  any 
natural  tendency  to  cause  death, 
and  the  death  is  a  purely  accidental 
result.  It  would  not  be  so  in  the 
case  of  setting  fire  to  a  dwelling- 
house,  where  persons  must  or  might 
be  supposed  to  be  sleeping.  That 
would  be  like  the  case  of  firing  on 
a  highway,  where  people  are  pass- 
ing; though  even  there,  the  pri- 
soner's knowledge  of  that  would  be 
necessary,  and  would  only  be  evi- 
dence of  malice. 

And  on  an  indictment  for  murder 
by  setting  fire  to  a  dwelling-house, 
it  is  conceived  it  might  be  shown  by 
the  prisoner  that,  for  some  reason,  he 
had  ground  to  believe  or  suppose 
that  no  one  was  in  the  house,  and 
that  any  one  being  there  was  a 
mere  accident  On  the  other  hand, 
it  is  submitted  that  it  would  be  no 
answer,  in  the  case  of  a  dwelling- 
house,  that  no  one  wat  in  the  house 
at  the  time  of  the  prisoner's  act  of 
firing ;  for  he  must  have  supposed 
that  persons  would  be  -there ;  and 
though,  under  the  statute,  on  an 
indictment  for  setting  fire  to  a 
house,  some  one  being  there  (death 
not  ensuing),  it  is  essential  to  prove 
that  the  person  was  in  the  house  at 
the  time   it    was   fired   {Rfg,  v. 
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a  man  is  not  answerable  except  for  the  natural  and  pro« 
bable  result  of  his  own  act ;   and  therefore,  if  you  should 


Fletcher,  2  C.  &  K.  215),  because 
that  is,  by  the  terms  of  the  statute, 
made  the  essence  of  the  ofience, 
and  the  intent  to  kill  is  no  part  of 
it;  nor  even  the  knowledge  that 
any  one  was  in  the  house :  it  is 
quite  otherwise  at  common  law, 
where,  it  is  conceived,  there  must 
be  a  knowledge  that  the  natural 
and  probable  result  of  the  act  will 
be  to  cause  the  death  of  a  human 
being.  And  it  is  submitted  that, 
in  such  a  case  as  this,  if  no  one 
could  reasonably  suppose  a  man 
would  be  sleeping  on  the  stack  or 
out-house,  there  would  be  no  mur- 
der. If  tlie  proposition,  as  above 
stated,  were  law,  the  Judges  could 
not  have  hesitated  as  they  did 
in  LadtTt  Cau,  in  Leach,  and 
avoided  deciding  that  death,  caused 
by  the  act  of  rape,  was  murder; 
and  it  may  be  noted  in  passing, 
that  in  a  very  recent  case,  which 
will  be  long  known  as  the  Fording- 
Ifridge  Ca»e,  where  the  prisoner  was 
convicted  of  murder  for  causing 
the  death  of  a  woman  in  the  course 
of  committing  a  rape,  there  was 
evidence  of  distinct  acts  of  a  homi- 
cidal character,  by  strangulation 
and  immersion  in  water,  quite  apart 
from  the  mere  act  of  rape ;  so  that 
the  point  reserved,  and  not  decided 
in  Ldtdd's  Case,  did  not  arise ;  and 
the  case  did  not  at  all  rest  upon  or 
involve  the  proposition  now  in 
question.  Even,  however,  if  homi- 
cide, caused  by  the  mere  act  of  rape, 
be  murder,  as  probably  it  might  be, 
it  could  only  be  so,  it  is  conceived, 
on  the  ground  of  the  act  having 
been  committed  with  such  violence 


and  brutality,  having  regard  to  the 
age  of  the  female,  or  the  number  of 
men  committing  the  act,  or  other 
circumstances,  as  showed  that  ma- 
lign mind,  that  recklessness  of  life, 
which  is  essential,  it  is  conceived,  to 
constitute  the  crime  of  murder  in 
the  absence  of  any  particular  or 
actual  intent  to  kill,  and  that  death 
caused  accidentally,  in  the  ordinary 
act  of  rape,  would  not  be  murder. 
Even  if  it  were,  however,  it  is  mani- 
fest that  such  a  case  very  widely 
differs  from  the  present,  as  there 
would  be  a  direct  act  of  felonious 
violence  to  the  person  of  the  de- 
ceased ;  whereas,  in  such  a  case  as 
the  present,  the  possibility  of  injury 
to  any  human  being  never  occurred 
to  the  prisoner's  mind.  'Vhe  case 
might  be  different  if  the  bam  or 
out-house  bad  been  parcel  of  a 
dwelling-house,  or  adjoining  thereto 
(Hale,  1,  567),  provided  it  were 
near  enough  for  flames  to  catch, 
for  that  would  be  arson  at  commom 
law;  but  there  was  no  evidence 
that  such  was  the  case  in  the  pre- 
sent instance ;  and  the  extension  of 
the  doctrine  of  constructive  murder 
to  statutable  felonies  would  be  still 
more  questionable  than  its  appHca^ 
tion  to  a  common-law  felony,  only 
remotely  likely  to  affect  human 
life.  The  tendency  of  modem  de- 
cisions is,  rather  to  narrow  than 
extend  the  doctrine  of  constructive 
murder.  And  hence,  in  a  recent 
case,  it  was  laid  down  tliat,  to 
make  one  burglar  guilty  of  a  mur- 
der committed  by  the  hand  of  ano- 
ther— he  not  being  himself  prennif 
at  the  very  act— it   must  appear 
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not  be  satisfied  that  the  deceased  was  in  the  barn  or 
inclosure  at  the  time  the  prisoner  set  fire  to  the  stack,  but 
came  in  afterwards^  then,  as  his  own  act  intervened  between 
the  death  and  the  act  of  the  prisoner^  his  death  could  not 
be  the  natural  result  of  the  prisoner's  act  (a).  And  in  that 
view  he  ought  to  be  acquitted  on  the  present  charge. 

Verdict,  not  guilty  (6). 
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that  both  went  with  a  common  de- 
sign to  use  violence,  and  with  wea- 
pons for  that  purpose;  Reg.  v. 
FroM,  Vol.  II.,  p.  580.  More- 
over, it  is  a  general  principle,  that 
a  man  is  not  liahle,  even  civiliter, 
except  for  the  natural  and  probable 
consequences  of  his  tortious  act; 
and  what  is  a  natural  and  probable 
result  depends  on  the  nature  of  the 
act,  and  not  upon  its  being  ^eto- 
niout,  and  is  what  would  have  ap- 
peared to  the  prisoner  its  natural 
and  probable  result.  These  obser- 
vations are  submitted  with  the  more 
confidence,  because  the  learned 
Judge  evidently  deemed  the  law 
laid  down  as  unreasonable  (and 
that  which  to  a  lawyer  is  unreason- 
able may  be  supposed  not  to  be 
good  law) ;  and,  if  the  prisoner  had 
been  convicted,  would  doubtless 
have  reserved  the  point. 

(a)  Quere,  whether  this  un- 
doubted principle  does  not  go  much 
further  in  such  a  case,  and  exclude 
the  idea  of  murder,  even  though 
the  deceased  toere  there  at  the 
time?  Is  not  the  natural  and  pro- 
bable result  such  as  to  the  pri" 
sontr  must  appear  to  be  so  ? 

This  distinction  had  been  already 


applied  to  the  statutable  felony  of 
firing  a  house,  a  person  being 
within  the  house  at  the  time  (vide 
Reg.  V.  Fietcher,  2  C.  &  K.  215); 
but  qtuere,  whether  it  applies  to  the 
common-law  felony  of  murder  by 
means  of  arson?  It  seems  that 
the  question  is  what  the  prisoner 
must. have  contemplated,  or  must 
be  presumed  to  have  intended,,/rom 
what  he  knew  or  supposed  to  be  the 
fact,  whether  it  were  so  or  not. 

(ft)  In  sentencing  the  prisoner 
for  the  arson,  the  learned  Judge 
said  he  should  make  no  difierence 
in  the  sentence  on  account  of  the 
death  of  which  his  act  had  been 
unhappily,  though  unintentionally, 
the  cause.  Tliis  and  the  remarks 
of  the  learned  Judge  as  to  the  ap- 
parent unreasonableness  of  the  law 
as  laid  down  would  appear  to  imply 
that  he  thought  there  was  no  real 
or  moral  guilt  of  murder.  And 
this,  it  is  conceived,  supports  the 
argument  submitted  to  show  that 
the  law  so  laid  down  is  wrong,  and 
that  there  cannot  be  the  legal  crime 
of  murder  where  there  is  not  the 
moral  guilt  of  the  crime.  See  per 
Pollock,  C.  B.,  Midland  Circuit 
Cases,  pott. 
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Kent  Summer  LORD    NORBURY   V.   KITCHIN. 

Where  one  ri-  JJECLARATION,  in  divers   counts,  that  the   plaintiff 

prietor  had  by  was  entitled  to  the  flow  of  a  certain  watercourse,  and  that 

wrre'JthU*  ^^^  defendant  had  diverted,  stopped  and  fouled  it. 

raised  and  di-  Pleas  {inter  alia)  :  1 .  Not  guilty, 

verted  from  ^    «,,  «         *   .     ./*<  .  ,    i  i       /i  e    % 

the  premises  of      2.  That  the  plaintiff  was  not  entitled  to  the  flow  of  the 
^^X^^nt    Stream  a8  alleged. 

r.40thpartof  3^  4^  Justifications,  under  alleged  prescriptive  rights,  in 
a  stream:—  the  defendant  to  use  the  water  for  agricultural,  culinary, 
was  for  the  domestic  and  other  necessary  purposes,  and  also  to  divert 
ie'had'thereby  '*»  *"^  cleanse  and  scour  it.  Issue,  and  new  assignment. 
i)"ther  My  "  ^^"^ '  BoviU,  Lush  and  Honyman  for  the  plaintiff. 
t'^a?tnJiSi5'*"  ^*^«»  Serj  t.,  Hawkins  and  J.  P.  Murphy  for  the  defend- 
ant. 

The  stream  in  question  was  a  natural  stream,  which 
rose  on  a  farm  of  the  defendant,  adjoining  the  park  of  the 
plaintiff.  From  the  farm  it  flowed  down  into  the  park, 
through  a  pond  on  the  farm,  just  outside  the  park,  called 
Cutmill  Pond.  Here,  in  1858,  the  defendant  had  erected 
waterwheels  and  machinery,  the  effect  of  which  was  to 
pump  up  the  water  in  the  pond  about  150  feet  above  its 
level,  and  then  divert  it  by  a  pipe  into  a  supply  tank,  and 
thence  to  an  artificial  pond  or  lake  on  another  property  of 
the  defendant's  called  Dunsdale,  also  adjoining  the  park. 
From  Cutmill  Pond  the  natural  stream  ran  through  the 
park  to  and  through  several  ornamental  ponds  or  lakes 
therein,  and  to  the  earl's  mansion,  and  the  effect  of  the 
defendant's  works  had  been,  as  was  alleged,  to  lessen  the 
flow  of  water  thereto.  Between  the  park  and  the  Duns- 
dale  property  there  is  a  ridge  of  land  about  160  feet  above 
the  level  of  Cutmill  Pond,  so  that  but  for  artificial  works 
the  water  could  not  be  brought  to  Dunsdale.  The  wheel 
was  between  Cutmill  Pond  and  the  park,  just  inside  the 
defendant's  farm,  so  as  to  intercept  the  stream  as  it  ran 
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from  the  pond  into  the  park.  The  wheel  was  a  common 
waterwheel,  constructed  with  buckets,  into  which  the  water 
felly  and  the  water  ran  from  the  pond  upon  it  The  wheel 
worked  two  pumps,  which  raised  the  water,  and  it  was 
then  taken  through Jpipes  to  the  reservoir  or  supply  tank 
on  the  defendant's  property.  The  tank  was  153  feet  above 
the  level  of  the  pond,  and  it  contained  13,000  gallons. 
From  that  the  water  was  taken  in  pipes  down  to  the 
defendant's  house. 

Bovill,  in  stating  the  case  for  the  plaintiff,  cited  Gale  on 
Easements,  to  show  that  it  was  not  necessary  to  sustain 
such  an  action  to  prove  that  the  plaintiff  had  turned  the 
stream  to  any  useful  purpose,  provided  the  defendant  had 
sensibly  lessened  the  natural  flow  of  the  water  without  any 
right  to  do  so. 

The  evidence  on  the  part  of  the  plaintiff  had  commenced, 
when 

The  learned  Baron  observed,  that  he  thought  the  de- 
fendant had  a  right  to  the  water  to  some  extent,  and  it 
was  entirely  a  question  of  degree,  which  surely  could  be 
adjusted  by  some  sensible  arbitrator. 

Bovill  submitted  that  the  defendant  had  no  right  to  take 
away  the  water  for  another  property  altogether. 

Martin,  B.,  did  not  see  that  this  would  make  a  differ- 
ence, supposing  the  plaintiiTs  supply  not  sensibly  di^ 
minished.  The  defendant  had  no  right  sensibly  or  mate- 
rially to  diminish  the  supply  of  the  water  to  the  plaintiiTs 
property.  It  was  impossible  to  lay  down  exact  limits,  but 
they  could  easily  be  adjusted. 

Shee,  Serjt.,  said  the  quantity  of  water  taken  made  no 
material  difference  to  the  plaintiff. 

Bovill  declared  it  to  be  otherwise,  and  the  evidence 
would  show  it. 

The  plaintifTs  evidence  then  proceeded,  and  the  effect 
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1862.  of  it  was,  that  the  supply  of  the  water  to  the  park  had 
been  greatly  lessened  and  deteriorated ;  sometimes  the 
supply  was  wholly  stopped  by  the  action  of  the  wheel. 
The  stream  runs  into  the  river  Darent,  and  the  "  water 
bailiff"  employed  by  the  millowners  on  that  river  was 
called  to  prove  a  diminution  in  the  quantity  of  the  water 
poured  into  the  river  from  the  stream  since  the  works  in 
question.  The  wheel  raised  and  diverted  about  10  gallons 
a  minute,  or  600  gallons  an  hour.  But  it  appeared  that 
he  had  never  reported  it  to  the  millowners  since  January, 
1859.  After  the  proof  of  the  case  on  the  part  of  the 
plaintiff, 

Shee,  Serjt,  opened  the  case  for  the  defendant,  which  in 
substance  was  that  already  stated  by  the  learned  Judge,  that 
he  had  a  right  to  take  away  a  reasonable  portion  of  the 
water,  so  that  he  did  not  sensibly  or  materially  diminish 
the  quantity  of  water  available  for  Lord  Norbury.  And  he 
denied  that  he  had  done  so,  at  all  events  permanently, 
although  in  the  course  of  the  erection  of  the  works,  &c.,  or 
in  cleaning  the  pond,  &c.,  there  might  have  been  a  tem* 
porary  diminution  of  the  supply  or  a  temporary  obstruction 
of  the  flow. 

The  evidence  for  the  defendant  was,  that  the  works  took 
up  on  an  average  only  6,000  gallons  a  day — or  one-fortieth 
part  of  the  whole  bulk  of  water  which  ran  into  Cutmill 
Pond.  The  highest  quantity  of  the  entire  flow  was  332,000 
gallons  a  day;  and  9,000  gallons  were  taken  up  by  the 
pumps ;  that  is,  about  one  thirty-sixth  part  of  the  whole. 
And  the  evidence  for  the  defence  was  that  this  was  a  pro- 
portion of  the  water  which,  though  appreciable,  was  not 
really  material. 

The  learned  Baron,  in  summing,  up  the  case  to  the 
jury,  repeated  and  expounded  the  law  as  he  had  already 
in  substance  laid  it  down.  This  was  an  action  relative 
to  a  very  small  stream  of  water,  in  which  a  great  expense 
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had  been  incurred^  which  might  have  been  avoided  had  1862. 
the  parties  so  acted,  in  a  neighbourly  way  towards  each 
other.  The  right  to  a  natural  stream  was  very  like  the 
right  to  the  air.  It  was  as  free  as  the  air.  So  long  as 
the  stream  ran  through  a  man's  land  it  was  in  a  sense  his. 
The  law  was  laid  down  in  the  judgment  of  the  Privy 
Council  in  the  case  of  Minor  v.  Gibnore  (a)  thus : — 

''  By  the  general  law,  applicable  to  running  streams, 
every  riparian  proprietor  has  a  right  to  what  may  be  called 
the  ordinary  use  of  the  water  flowing  past  his  land.  For 
instance,  to  the  reasonable  use  of  the  water  for  his  domestic 
purposes ;  and  this  without  regard  to  the  effect,  in  the  way 
of  any  deficiency,  on  proprietors  lower  down  the  stream ; 
and  further,  he  has  a  right  to  use  it  for  any  purpose  or  an 
extraordinary  use,  provided  he  does  not  interfere  with  the 
rights  of  other  proprietors  above  or  below.  Subject  to  this 
condition  he  may  dam  up  the  stream  for  the  purpose  of  a 
mill,  or  divert  it  for  the  purpose  of  irrigation ;  but  he  has  no 
right  to  interrupt  the  regular  flow  of  the  stream,  if  he 
thereby  interferes  with  the  lawful  use  of  the  water  by  other 
proprietors  and  inflicts  upon  them  a  sensible  injury." 

That  was  the  law  on  the  subject.  Now,  in  that  judgment 
it  was  not  said  that  the  owner  of  the  land  through  which 
the  water  ran  had  only  a  right  to  take  away  an  inappreci- 
able quantity  of  the  water,  but  any  quantity,  subject  only 
to  the  condition  that  he  did  not  inflict  any  sensible  injury 
on  other  proprietors  or  interfere  with  the  lawful  use  of  the 
water  by  them.  The  real  complaint  here  was  the  diversion 
of  a  part  of  the  water;  its  occasional  damming  up  was  not 
of  much  consequence  to  the  plaintiff,  who  put  the  water  to 
no  practical  use.  The  real  complaint  was  that  a  portion 
of  the  water  was  taken  away ;  and,  as  to  that,  the  law 
already  laid  down  applied.  The  question  as  to  whether 
the  quantity  of  water  taken  was  reasonable,  must  in  a  degree 

(fl)  12  Moore's  Privy  Council  Cases,  156. 
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depend  upon  the  entire  quantity  of  water  in  the  streanii,' 
and  it  was  for  the  jury  to  consider  whether  the  defendant 
took  an  unreasonable  quantity  of  the  water.  The  total 
volume  of  the  stream  was  about  330,000  gallons  a  day,  and 
the  defendant  took  6,000  or  9,000  gallons  a  day ;  and  left 
all  the  rest  to  flow  down  to  his  neighbour,  Lord  Norbury. 
The  defendant  had  no  right  to  take  more  by  means  of  his 
wheels  and  waterworks  than  he  would  have  a  right  to  take 
otherwise;  but  he  had  a  right  to  take  as  much  as  he 
wanted,  so  that  it  was  not  an  unreasonable  quantity  with 
reference  to  his  neighbour's  rights.  On  that  question  the 
jury  must  form  a  judgment,  as  reasonable  and  sensible 
men.  As  regarded  the  manner  of  taking  it,  undoubtedly 
the  defendant  must  take  it  in  a  reasonable  way.  It  was 
seldom  that  such  questions  arose  in  this  part  of  the  country, 
where  water  power  was  not  of  so  much  value.  It  was 
otherwise  in  the  North,  where,  by  reason  of  the  value  of 
the  water  for  manufacturing  purposes,  such  questions  were 
often  litigated.  There  was  no  evidence  here  that  the 
plaintiff  had  really  suffered  in  his  supply  of  water,  except 
on  one  or  two  occasions,  of  a  mere  temporary  incon- 
venience.  And  if  what  had  been  done  by  the  defendant 
had  been  done  in  a  reasonable  and  proper  manner,  in  the 
fair  and  reasonable  exercise  of  his  legal  right,  then  any 
mere  temporary  inconvenience  caused  thereby  would  not 
be  a  ground  of  action.  The  substantial  question  for  the 
jury  was,  whether  the  quantity  of  water  taken  was,  with 
reference  to  all  the  circumstances,  reasonable. 

The  jury  asked  whether  the  defendant  had  a  right  to 
take  away  the  water  to  form  an  ornamental  pond. 

The  learned  Judge  said  that  he  had  not ;  but  could  only 
take  the  water  away  for  the  purposes  of  utility.  The  ques- 
tion asked  by  the  jury  was  very  important,  no  doubt. 

The  jury  then  retired  at  six  o'clock  to  consider  their 
verdict,  and  after  some  time  returned  with  a  verdict  for  the 
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derendant  on  the  main  question  as  to  the  right  of  diversion,         1862, 
but  a  verdict  for  the  plaintiff,  with  one  farthing  damages, 
as  to  the  damming  up ;  and  a  similar  verdict  as  to  the 
taking  the  water  for  the  ornamental  pond. 


MOSS   V.   TRIBE.  Kent  summer 

JLHIS  was  an  action  by  an  attorney  to  recover  150/.,  the  In  an  action 
balance  of  a  bill  of  costs  for  business  done  by  him  for  the  by  the  plaintiff; 
defendant  as  his  attorney.  fo/the  d^™^' 

Pleas:  1.  Never  indebted.  fendant,who 

2.  That  at  the  time  the  business  was  done  he  was  a  lunacy:— 
lunatic,  and  of  unsound  mind,  as  the  plaintiff  at  the  time  ^l^no^Hknce 
well  knew.  ""\"»  **^f 

plaintiff  knew 

M.  Chambers,   Parry,   Serjt.,   and   Philbrick   for   the  pJaAnJtha?" 

plaintiff.  the  defendant 

had  been  duly 
Shee,  Serjt.,  and  Humphery  for  the  defendant  (a).  ^^Tm*"h*T 

The  defendant,  who  had  been  in  business  as  a  barge-  ^e  fuffered 

'  °       under  dehrtam 

builder  in  Poplar,  was  about  seventy  years  of  age.  He  tremem,  and 
had  lately  married  a  young  wife,  and  they  had  not  lived  time  to  time 
happily.     Complaints  were  made  by  her  and  her  family  of  Jhriliflueuce 

his  conduct:  he  got  drunk  at  times;  and  having  quarrelled  of  drink,  but 

.  .    ,  .        *l     y  y  ....  .  ,      that  the  plain- 

with  his  wife,  brought  a  woman  into  his  house,  whom  he  tiff  did  not  do 

had  picked  up  in  the  streets,  called  her  an  angel,  &c.  him  arSiose 

On  the  24th  of  June  his  wife  called  in  one  Condor,  a  times;  it  was 

.      for  *"®  Ju*T 

medical  man,  who  exasperated  him  by  trying  to  restrain  whether  u/Acfi 
him;  and  on  the  26th  of  June,  1861,  two  medical  certifi-  ttruetiona,  the 
cates  were  obtained,  upon  which  he  was  confined  as  a  dcfendantwas 

'       '  insane  to  his 

lunatic  in  an  asylum  of  one  Stocker.     He  was,  however,  knowledge, 
liberated  in  the  course  of  two  or  three  days,  and  it  appeared 
that  he  had  laboured  under  an  attack  of  delirium  tremens 
induced  by  drinking. 

On  the  24th  of  June  the  plaintiff  was  sent  for,  by  or  on 

(o)  Vide  Lovatt  ▼.  Tribe,  ante,  p.  9 ;  «<  vide  Scoti  v.  Wakem,  post,  p.  328. 
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behalf  of  the  defendant,  by  one  Hebden,  and  saw  him  at 
first  in  the  asylum,  and  also  from  time  to  time  after  his 
liberation.  He  found  him  very  irate  at  his  detention,  and 
desirous  of  suing  the  persons  who  had  taken  part  in  it, 
especially  the  medical  man  named  Condor,  whom  he  accused 
of  beating  and  biting  him.  The  plaintiff  hinted  that  a 
physician  of  eminence  should  be  consulted,  and  Dr.  Golds- 
borough,  of  Charing  Cross  Hospital,  was  called  in,  and  was 
of  opinion  that  the  defendant  was  not  insane.  The  plaintiff 
then  took  the  defendant's  instructions  on  various  matters ; 
first  as  to  an  action  against  Condor,  and  next  as  to  an  altera- 
tion in  his  will.  The  action  against  Condor  was  brought, 
but  was  afterwards,  by  the  direction  of  the  then  plaintiff 
(the  now  defendant),  discontinued.  The  present  plaintiff* 
afterwards  took  instructions  from  the  defendant  on  various 
other  matters,  and  did  the  business  now  sued  for  between 
July  and  August,  1861.  Among  these  matters  were  nego- 
tiations for  the  sale  of  certain  parts  of  the  defendant's  pro- 
perty, the  execution  of  a  deed  of  partnership  between  him 
and  his  son-in-law,  one  Hood,  and  of  a  deed  of  separation 
from  his  wife,  and  the  bringing  of  several  actions  to 
recover  monies  due  to  the  now  defendant 

In  July  the  defendant  went  down  to  Worthing,  and  was 
there  some  time,  while  most  of  the  business  was  being 
done.  Towards  the  end  of  August  the  defendant  was 
again  placed  under  restraint.  And  in  October,  1861,  the 
plaintiff',  on  behalf  of  the  wife,  had  suggested  to  one 
Harris,  a  medical  man  at  Worthing,  to  examine  the  now 
defendant  with  a  view  to  the  appointment  of  a  committee 
of  his  estate.  Ultimately  the  family  consulted  another 
attorney;  and  when  the  bill  was  sent  in  the  defendant's 
present  attorney  raised  the  objection,  on  the  part  of  the 
relatives,  that  the  claim  was  not  one  which  could  be 
recovered,  and  hence  the  present  action. 

The  plaintiff*  was  called  and  examined  at  great  length  on 
the  nature  of  his  instructions  from  the  defendant,  and  the 
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transactions  of  business  he  had  conducted  on  his  behalf.  1862. 
He  said  tliat  until  introduced  to  him  in  June,  1861,  he  was 
not  acquainted  with  him ;  and,  in  treating  him  as  sane, 
acted  on  the  opinion  of  Dr.  Goldsborough,  as  well  as  on 
his  own  judgment.  He  declared  that  throughout  the 
defendant  had  given  the  most  intelligent  directions  and 
instructions,  and  that  he  had  no  reason  to  suppose  him 
insane,  except  when  he  had  been  drinking,  and  that  he 
never  did  business  with  him  on  those  occasions. 

He  was  cross-examined  on  a  letter  written  by  his  orders 
in  October,  1861,  to  one  Harris,  a  medical  man^  in  which 
he  spoke  of  the  defendant  while  he  was  at  Worthing  as  a 
lunatic,  and  desired  Harris  to  examine  him  and  make  an 
affidavit  on  the  matter,  with  a  view  to  the  appointment  of 
a  committee  of  his  estate.  When  pressed  again  to  say 
whether  or  not  at  the  time  he  wrote  the  letter  he  believed 
the  defendant  to  be  insane,  the  plaintiff  replied  that  it  was 
written  under  the  instructions  of  the  defendant's  wife, 
and  with  a  view  to  obtain  information;  that  he  had  no 
personal  reason  to  believe  it,  and  he  repeated  his  former 
statement,  that  throughout  the  transactions  in  question  he 
had  no  reason  to  suppose  the  defendant  to  be  insane ;  and 
he  denied  ever  having  said  that  Tribe  was  mad. 

Witnesses  were  called  on  the  part  of  the  plaintiff  to 
prove  that  during  the- period  over  which  the  transactions  in 
question  extended  the  defendant  showed  a  mind  perfectly 
intelligent,  and  gave  the  most  sensible  instructions  and 
directions,  and  was  quite  aware  of  the  nature  and  effect  of 
the  different  documents  and  instruments  he  signed.  The 
witnesses  stated  that  he  was  somewhat  excitable  and 
boisterous  under  the  influence  of  drink,  but  otherwise  was 
sane  and  sensible. 

Dr.  Goldsborough,  the  physician  referred  to,  was  called 
for  the  plaintiff,  and  gave  evidence  in  accordance  with  the 
opinion  he  had  given  as  to  the  state  of  the  defendant's 
mind  when  the  plaintiff  was  first  consulted  by  him. 
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1862.  On  cross-examination,  however,  the  doctor  said   that 

when  he  saw  the  defendant  in  August  (after  the  orders  had 
been  given),  he  had  a  strait-waistcoat  on.  But  when  asked 
whether  any  one  might  not  have  seen  it,  he  said  it  might 
not  be  apparent  to  a  non-professional  man. 

Several  of  the  witnesses  for  the  plaintiff  admitted  having 
seen  the  defendant  in  August  with  what  they  suspected  to  be 
a  strait-waistcoat,  or  something  which  restrained  the  action 
of  his  arms.  One  of  them  also  admitted  that  at  times  the 
man  was  furious  and  "  like  a  wild  beast,"  and  in  an  unfit 
state  to  do  business ;  but  at  other  times  he  seemed  sen- 
sible. It  appeared,  however,  that  when  he  was  "  furious" 
he  appeared  to  have  been  just  recovering  from  a  fit  of  de- 
lirium tremens.  They  said  that  the  plaintiff  spoke  of  him  as 
a  man  said  to  be  mad,  but  that  he  never  did  business  with 
him  when  under  the  influence  of  those  fits  of  delirium, 
which  they  described  as  occasional  only,  and  induced  by 
drink. 

Sheey  Serjt,  for  the  defence,  stated  that  his  case  was,  that 
the  defendant  was  mad  at  the  time  the  business  was  done, 
and  that  the  plaintiff  knew  it. 

The  two  medical  men  who  had  signed  the  certificates  on 
which  the  defendant  had  been  temporarily  confined,  were 
called  and  examined  on  behalf  of  the  defence,  and  stated 
that  they  had  been  called  in  by  the  wife,  and  found  him 
suffering  under  a  fit  of  mania. 

Condor,  one  of  these  witnesses,  was  particularly  ex- 
amined as  to  his  alleged  ill-usage  of  the  defendant,  and 
denied  any  such  ill-usage.  He  described  what  had  taken 
place,  and  said  he  had  found  it  necessary  to  pinion  his 
arms  to  restrain  his  fury,  but  he  denied  that  he  had  beaten 
or  bitten  him. 

Cross-examined,  he  said  that  the  wife  was  urging  him 
to  go  up  to  bed,  although  it  was  early  in  the  afternoon, 
and  that  he  was  struggling  to  get  out,  and  declaring  that 
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be  would  not  be  kept  id.  He  kept  calling  out ''  Let  me  1862. 
go!  Open  the  door!"  He  became  more  violent  the 
moment  witness  touched  him,  and  when  pinioned  he  be- 
came a  thousand  times  worse,  and  tried  to  kick  the  witness. 
From  all  this  he  formed  the  opinion  that  the  man  was  in 
a  fit  of  insanity,  coupling  it  with  what  the  wife  had  told 
him. 

Mr.  Stocker,  the  medical  gentleman,  the  proprietor  of 
the  asylum  at  which  the  defendant  had  been  confined,  was 
also  called  on  his  behalf  to  prove  that  he  was  in  a  state  of 
derangement,  caused  by  drink  and  excitement.  He  was, 
however,  only  two  days  in  confinement,  and  was  removed 
by  his  friends  on  the  28th  of  June.  He  was  not  in  a  fit 
state  of  mind  to  transact  business  at  the  time  when  the 
plaintiff^r^^  saw  him  in  the  asylum. 

M,  Chambers  objected  that  this  was  not  the  proper  way 
to  put  the  question,  for  it  must  depend  on  whether  the  man 
was  sane  or  not,  and  that  was  a  question  for  the  jury  on 
all  the  facts,  not  a  question  of  science  for  a  medical  man. 

The  learned  Baron  thought  the  medical  man  might  be 
asked,  on  all  the  facts,  whether  the  man  was  sane  or  not. 

The  witness  was  accordingly  asked  whether  he  thought 
that  the  defendant  was  sane,  and  he  said  he  thought  that 
he  was  not  so  at  the  time  he  mentioned.  He  was  now, 
however,  recovered.    The  mania  was  not  permanent. 

Cross-examined,  the  witness  admitted  that  the  defendant 
was  very  angry  at  being  brought  to  the  asylum  ;  and  that 
this  added  to  his  excitement.  '  He  further  admitted  that 
medical  men  differed  sometimes  as  to  the  sanity  or  insanity 
of  a  person. 

The  learned  Judge  asked  how  it  was  the  man  was  let 
out  in  two  days,  after  being  regularly  confined  under 
medical  certificates? 

The  witness  said  that  the  person  could  always  be  liberated 
in  that  way  with  the  assent  of  the  relatives,  unless  a  medical 

VOL.  III.  Y  F.P. 
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1862.  man  had  in  the  meantime  certified  that  it  was  dangerous 
that  the  person  should  be  at  large  (a). 

Witnesses  were  called  to  prove  that  the  defendant,  while 
at  Worthing,  was  from  time  to  time  in  a  state  of  frenzy, 
foaming  at  the  mouth.  This,  however,  appeared  to  have 
been  after  drinking,  and  although  some  attempt  was  made 
to  show  that  his  general  conduct  was  not  rational,  the 
evidence  as  to  that  was  not  so  strong ;  and,  in  cross-exa- 
mination, the  witnesses  stated  that  the  defendant  was  very 
fond  of  drinking,  and  was  often  at  the  public-houses. 

Mr.  Harris,  a  surgeon,  at  Worthing,  who  bad  seen  the 
defendant  therfe  in  July,  stated  that  he  had  considered  him 
either  mad  or  drunk,  and  that  he  had  afterwards  seen  him 
in  August  and  advised  a  strait-waistcoat,  on  account  of 
his  violence.  He  was  then  of  opinion  that  he  was  insane, 
and  spoke  as  to  delusions  which  he  appeared  to  entertain. 

The  defendant's  daughter,  a  Mrs.  Hood,  proved  the  great 
alteration  in  her  father's  conduct,  and  described  his  acts 
and  words  in  May  and  June  as  those  of  a  madman.  He 
brought  the  woman  referred  to  to  the  house  on  the  24tb  of 
June,  and  when  the  witness  objected  to  it,  he  got  enraged 
and  smashed  the  furniture  with  a  poker,  &c.,  and  made  an 
attempt  upon  her  life,  so  that  the  police  had  to  be  called  for. 
(It  was  on  this  occasion  Condor  had  been  called  in,  and 
had  found  him,  as  he  said,  excited  by  drinking,  and  strove 
to  restrain  him  by  holding  his  arms,  &c.)  In  two  or  three 
days  after  he  was  confined  he  became  better,  and  was 
liberated;  but  in  July  his  mind  was  evidently  much 
affected,  and  his  conduct  not  at  all  that  of  a  father.  On 
the  9th  of  July  the  witness  said  she  went  to  the  plaintiff, 
and  remonstrated  with  him  for  allowing  her  father  to  make 
a  will  when  he  was  out  of  his  mind.  The  plaintiff  said  it 
was  no  concern  of  hers,  and  that  he  had  a  right  to  do  what 
he  pleased  with  his  property.     She  said,  no  doubt,  if  he 

(a)   Vide  16&  17  Vict,  c  96. 
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was  in  his  right  mind,  but  that  he  knew  he  was  ''clean         1862. 
mad ;"  and  Moss  said  no  doubt  he  was. 

Cross-examined,  this  witness  said  she  had  heard  that  at 
the  time  she  said  her  father  was  mad,  he  was  to  execute  a 
deed  of  partnership  with  her  husband's  brother.  She  ad- 
mitted also  that  on  the  8th  of  June  her  father  had  given 
*her  a  will  in  favour  of  his  family,  which  was  now  in  their 
possession.  She  had  given  it  to  their  attorney,  who  was 
conducting  the  defence  of  this  action.  She  had  told  Mr. 
Moss,  the  plaintiff,  that  she  was  in  possession  of ''  his  legal 
will,"  and  she  thought  that  it  was  so  at  that  time.  She 
did  not  then  think  her  father's  mind  was  so  bad  as  she  now 
thought  that  it  had  been.  On  the  8th  of  June  she  did  not 
think  he  was  insane.  He  had  told  her  he  had  quarrelled 
with  his  wife.  On  the  10th  of  June  her  father  had  written 
her  a  letter,  which  she*  had  not  now  in  her  possession. 
About  the  28th  of  June,  after  he  came  out  of  the  asylum, 
her  father  told  her  he  had  executed  a  deed  of  separation 
from  his  wife.  Since  the  deed  of  partnership  her  father 
had  executed,  her  husband  and  his  brother  had  taken  pos- 
session of  and  carried  on  the  business  under  it ;  and  she 
looked  upon  it  that  the  stock,  &c.,  belonged,  one  half  of  it 
ifi  her  husband,  and  the  other  half  to  his  brother  rightfully. 

Mr.  T.  Hood,  the  defendant's  son-in-law,  was  called  to 
confirm  the  above  case  for  the  defence,  and  stated  that  in 
June  he  saw  the  defendant  going  into  the  sea  with  a  net 
in  his  hand  to  catch  fish,  and  swearing  at  the  fish  for  not 
coming  into  his  net,  &c.  The  defendant,  he  said,  had 
picked  up  the  woman  referred  to  in  the  streets.  The  wit- 
ness, however,  admitted  that  in  July  he  had  negotiated  a 
partnership  with  the  defendant.  On  the  8th  of  July  the 
witness  said  he  saw  Moss,  the  plaintiff,  and  told  him  the 
state  of  Tribe,  and  Moss  said,  **  No  doubt  he  is  as  mad  as 
a  March  hare."  The  witness,  however,  stated  he  had  said 
he  had  no  objection  to  such  a  deed  of  partnership  as  he  ap- 
proved of;  and  on  the  l&th  of  July  such  a  deed,  drawn  by 

y2 
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18G2.  MosSy  was  executed  by  him  and  the  plainliiT.  On  this 
occasion  Moss  said  that  he  could  make  Tribe  sign  any- 
thing he  liked.  The  witness  said  he  had  afterwards  paid 
part  of  the  plaintiff's  account,  comprising  the  expenses  of 
this  partnership  deed  ;  and  the  defendant  Tribe  was  to  pay 
half  the  expense  of  the  valuation.  From  the  time  of  the 
deed  the  witness  had  to  pay  12/.  a  month  to  the  defendant 
Tribe  {a).  That  was  secured  to  bira  by  this  partnership 
deed. 

The  will  was  put  in,  and  it  left  400/.  to  the  female 
referred  to. 

This  closed  the  evidence  in  the  case,  Tribe,  the  defend- 
ant, not  being  called. 

M,  Chambers,  in  reply,  contended  that,  as  to  executed 
contracts,  lunacy  was  no  defence,  unless  some  advantage 
had  been  taken  of  the  lunatic:  and  that  in  this  case  the 
work  done  was  for  his  benefit,  whether  as  regarded  the 
recovery  of  his  money,  or  the  negotiation  of  a  partnership, 
by  which  his  interests  would  be  protected  and  an  income 
secured  to  him. 

In  the  course  of  the  case^ 

Martin,  B.,  reading  from  the  case  of  Molton  v.  Camroux, 
in  the  Exchequer  Reports  (&),  said  he  should  leave  to  the 

{a)   So   that   this    arrangement  L.   J.,   Exch.    326,    the    insanity 

was  apparently  greatly  for  the  bene-  being  admitted,  and  the  issue  being 

Jit  of  the  defendant,  securing  him  on  the  rejoinder,  that  the  defendant 

a  couipetent  income.  was  not  cognizant  of  the  lunacy, 

(6)  2  Exch.  Rep.  487;  4  Exch.  and  that  the  contract  was  entered 
Rep.  (in  error),  17.  In  that  case,  into  by  him  in  good  faith,  there 
however,  the  question  could  not,  does  not  seem  to  have  been  any 
and  did  not,  arise,  whether  a  mere  evidence  on  the  latter  part  of  it, 
knowledge  on  the  part  of  the  plain-  except  the  knowledge  of  the  lu- 
(iff  of  the  lunacy  was  enough  to  nacy ;  but  that  was  a  case  of  an 
sustain  the  defence,  whether  or  executory  contract  for  the  purchase 
not  there  was  any  advantage  taken  ;  by  the  lunatic  of  land,  whereas  the 
for  the  jury  found  that  he  did  not  former  case  was  an  executed  cou- 
know.  And  as  to  the  subsequent  tract  for  tale  by  him.  The  dis- 
ease of  Beavan  v.  McDonneltf2^  tinction  is  obvious.    The  law  allows 
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jury  in  substance  this  question — which  that  case  had  de*         1862. 

cided  to  be  the  proper  question — whether,  "  even  supposing 

the  defendant  was  a  lunatic,  it  was  known  to  the  plaintiff 

that  he  was  so,  for,  that  if  it  was  unknown  to  him,  and  he 

took  no  advantage  of  it,  then  he  would  not  be  entitled  to 

recover." 

The  learned  counsel  on  both  sides  assented  to  that  view 
of  the  question  (a).     At  the  close  of  the  case, 

The  learned  Baron,  in  summing  up  the  case  to  the  jury, 
said,  lunacy  did  not  necessarily  preclude  a  man  from 
making  himself  liable  for  debts.  But  if  a  man  he  con- 
tracted with  dealt  unfairly  with  him,  and  got  him  to  give 
orders  for  work  or  business  he  ought  not  to  have  done, 
then  the  plaintiff  could  not  recover.  There  was  clear 
and  positive  evidence  by  the  medical  men  that  the  de- 
fendant had  been  labouring  under  mania  when  confined, 
and  part  of  the  claim  was  for  the  costs  of  an  action  against 
one  of  these  medical  men,  which  action  had  not  been 
carried  on.  The  first  question  was,  whether  the  defendant 
had  been  of  unsound  mind  at  the  time  this  bill  was  in- 

a  vendor  to  make  the  best  price  he  the  plaintifT could  not  recover ;  and 
can,  and  it  is  to  be  assumed  that  also,  that  the  question  was  as  to 
he  did  so ;  and  the  maxim,  Caneat  what  the  plaintiff  knew  when  the 
emptor^  cannot  apply  as  against  a  order*  were  given.  There  was, 
lunatic,  though  it  would  apply  in  however,  no  evidence  that  any  of 
his  favour.  In  the  present  case  the  work  was  improper  or  not  for 
the  action  was  on  an  executed  con-  the  benefit  of  the  defendant.  Some 
tract — a  simple  contract  for  work  of  the  evidence  for  the  defence  im- 
done  for  the  lunatic,  all  of  which  plied  that  it  was  deemed  by  his 
might  have  been  for  his  benefit,  but  relatives  to  be  for  his  benefit ;  ex- 
some  of  which  might  not  have  been  cept  as  to  the  will,  which  was  to 
so ;  and  the  learned  Judge,  in  leav-  their  prejudice,  but  which  was  done 
ing  it  to  the  jury  whether  the  plain-  at  the  same  time  as  the  other  work, 
tiff  got  the  defendant  to  give  orders  (a)  The  cases  cited  show  that 
for  work,  i. «.,  any  work,  which  the  conduct  of  the  lunatic,  before 
ought  not  to  have  been  done,  vir-  or  etfter  the  contracts,  may  be  evi  - 
tunlly  directed  them  that  this  would  dence  as  to  his  state  at  tlie  time 
have  been  taking  an  advantage  of  they  were  made.  Sec  Lomlt  v. 
the  lunatic,  and  that  for  such  work  TribCj  Vol.  11.,  p.  9. 
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1862.  curred  and  this  business  was  done?  Even,  however,  if 
he  was  so,  did  the  defendant  know  it?  Did  he  really 
believe  the  man  was  sane,  and  of  sound  mind,  at  the  time 
he  took  his  instructions  from  the  defendant  for  the  business 
be  had  done  ?  Certainly  the  letters  were  intelligent  and 
sensible.  There  was  positive  evidence,  on  the  other  hand, 
that  the  plaintiff  Moss  had  himself  said  that  the  defendant 
was  mad.  This,  however,  he  denied.  On  the  whole  of 
the  evidence,  if  the  jury  thought  the  man  was  of  unsound 
mind,  and  that  the  plaintiff  knew  of  it,  they  should  find 
against  the  plaintiff;  if  the  man  was  either  of  sound  mind, 
or  if,  though  he  were  unsound,  the  plaintiff  did  not  know 
of  it,  but  acted  honestly,  then  let  them  find  in  his  favour. 

The  jury  found  a 

Verdict  for  the  plaintiff* 


Maidstone  Civil  Courts  coram  Martin^  B. 

Kent  Summer  CANDY   AND  ANOTHER  t;-   SPENCER. 

Atnzet,         jYy 

An  innkeeper  XHIS  was  an  action  against  the  proprietor  of  the  Mitre 
thelo88ofa  I""*  Maidstone,  for  the  loss  of  a  parcel  of  theirs,  by  the 
Kbhy^OT  plaintiff's  traveller,  in  that  inn.  The  defendant  pleaded 
haU,oftheinn.  "Not  guilty,"  and  also  that  the  goods  at  the  time  of  the 

loss  were  not  within  the  inn,  as  the  goods  of  any  guest  in 

the  inn. 

M,  Chambers  and  C  Pollock  for  the  plaintiff. 

Lush  and  Cohen  for  the  defendant. 

The  plaintiffs  are  silk  merchants  in  London,  and  their 
traveller  took  out  the  parcel  of  silks  in  question,  valued  91/., 
and  went  down  to  Maidstone  in  May  last  by  the  railway. 
On  reaching  the  station  he  went  up  to  the  Mitre  by  omni- 
bus, and  boots  took  his  luggage  as  usual,  placing  the 
package  in  question  in  the  lobby  or  the  hall.  The  traveller 
stated  that  this  was  the  place  where  commercial  luggage 
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was  usually  placed,  and  he  had  used  Uie  inn  for  thirteen        1862. 
years.     He  went,  in  fact,  several  times,  seeing  the  parcel      ^T^^^*^"^ 
there,  but  the  last  time  he  came  in,  before  he  went  to  bed,   and  Another 
he  found  it  missing.  Spencer. 

For  the  defendant,  he  himself  and  other  witnesses  were 
called,  to  prove  that  the  usual  and  proper  place  in  which 
to  put  the  commercial  luggage  was  the  commercial  room, 
where  there  were  shelves  for  the  purpose,  that  the  plaintiffs' 
traveller  had  been  told  this,  and  that  ''  boots"  had  offered 
to  put  the  luggage  there,  but  that  he  had  refused  and 
desired  that  it  should  remain  where  it  was ;  this,  however, 
the  traveller  denied. 

Martin,  B.,  was  of  opinion  that  this  evidence  raised 
no  defence,  even  if  entirely  supported  in  fact ;  for  while 
the  goods  were  anywhere  within  the  inn  they  were  under 
the  care  of  the  innkeeper,  and  he  was  responsible  for  their 
safe  custody. 

Lush  submitted  that  if  the  guest  had  helped  to  cause 
the  loss  by  his  own  negligence  the  innkeeper  was  not 
responsible  and  that  there  was  evidence  of  such  negligence, 
and  that  this  question  should  be  left  to  the  jury;  and  he 
tendered  a  bill  of  exceptions  to  the  ruling  of  the  learned 
Judge. 

The  jury  found  for  the  plaintiffs,  damages  70/. 


WALLIS  V.  ROBINSON.  Kent  Sufmer 

XhIS  was  an  action  by  a  plasterer  for  work  done,  as  he  Where,  in  the 
alleged,  for  the  defendant  The  defendant  denied  his  buiWh!g.  work 
liability  to  the  plaintiff,  on  the  ground  of  his  having  entered  comrac"tftome 
into  a  contract  with  a  third  party,  one  Thompson,  to  do  the  process  more 

,  expensive  than 

whole  plastermg  work.  contracted  for 

was  ordered  by 
the  architect,  with  the  knowledge  of  the  employer,  and  the  builder's  sub- contractor  was  told 
it  was  to  be  paid  extra  for : — Held,  that  there  was  evidence  of  a  contract  to  pay  him  extra 
for  it,  and  of  authority  in  the  architect  to  make  such  a  contract  with  him. 
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1862.  Lush  and  Francis  for  the  plaintiff. 

Shee^  Serjt.|  and  J,  Brown  for  the  defendant. 

The  defendant  desired  to  erect  some  houses,  and  em- 
ployed an  architect  in  the  usual  way  to  prepsire  plans  and 
specifications  and  issue  tenders.  Thompson  tendered  for 
the  specified  plasterer's  work  at  a  certain  sum,  and  con- 
tracted with  Wallis,  the  now  plaintiff,  to  do  it  for  a  certain 
sum.  In  the  course  of  the  work  it  appeared  that  the 
plastering  did  not  dry  fast  enough  to  allow  the  defendant 
to  enter  as  soon  as  he  desired  to  do,  and  the  case  for  the 
plaintiff  was,  that  he  was  directed  by  the  defendant's 
architect,  in  the  presence  of  the  defendant,  to  gauge  the 
plastering,  i.  e.,  mix  plaster  of  Paris  with  it,  so  as  to  make 
it  dry  more  quickly.  For  this  gauging  the  present  action 
was  brought. 

On'  the  part  of  the  plaintiff  the  case  was  that  he  was 
told  that  it  was  to  be  paid  extra  for. 

For  the  defendant,  he  and  the  architect  were  called  to 
show  that  they  never  meant  to  employ  the  plaintiff  to  do 
the  work  in  question,  and  that  the  architect  had  no  express 
authority  to  do  so.  It  came  out,  however,  that  the  defend- 
ant had  not  come  to  any  final  settlement,  and  that  400/. 
was  still  due  to  Thompson ;  and  it  also  appeared  that  the 
plaintiff  had  sent  in  to  the  architect  an  account  for  this 
work,  made  out  in  the  name  of  the  defendant,  which 
account  had  not  been  returned.  The  account  sent  in  by 
Thompson  included  the  contract  plastering  work,  and  at 
the  foot  there  was  added  an  item,  **  Wallis — for  extra 
plastering,"  the  amount  of  which  tallied  with  the  sum 
(82/.)  now  claimed  by  the  plaintiff  Wallis,  for  the  gauging, 
as  above  mentioned. 

The  work  was  done  in  February,  1868. 

The  account  of  Thompson  was  sent  in  to  the  defendant 
in  May,  1858,  and  the  work  in  question  had  not  been  paid 
for  to  him. 

Wallis  sent  in  his  account  to  the  architect  in  April, 
1858. 
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In  June,  1858,  Tliompson  became  bankrupt,  and  after-        1862. 
wards  the  plaintiff  applied  to  the  defendant  for  payment. 
The  action  was  not  brought  until  two  years  later ;  that  is, 
in  June,  last  year. 

In  the  course  of  the  case, 

The  learned  Baron  intimated  that  he  thought  it  was  a 
question  of  contract  by  the  architect  on  the  part  of  his 
employer,  the  defendant. 

Sheej  Seijt,  submitted  that  there  was  no  authority  in  the 
architect  to  make  a  contract  on  the  part  of  his  employer, 
but 

The  learned  Baron  was  of  opinion  that  there  was  evi- 
dence of  such  authority. 

Shee^  Serjt.,  called  the  defendant  and  his  architect  to 
disprove  the  alleged  authority  and  also  the  alleged  contract 
to  pay  the  plaintiff  for  the  supposed  extras. 

Their  evidence,  however,  ut  supra,  only  came  to  this, 
that  nothing  expressly  was  said  by  the  architect  as  to  pay- 
ing the  plaintiff,  and  that  he  had  no  express  authority  from 
the  defendant. 

At  the  close  of  the  case, 

Martin,  B.  (to  the  jury). — ^The  first  question  for  you 
is,  whether  the  architect  was  the  agent  of  the  defendant 
to  order  this  work?  And  next,  did  the  architect  so 
conduct  himself  as  to  leave  the  plaintiff  to  believe  that 
he  made  a  contract  with  him  to  pay  him  for  the  work? 
The  plaintiff  could  not  act  on  what  was  passing  in 
the  architect's  mind,  but  on  what*  was  said  to  him,  and 
what  he  was  led  to  believe.  The  original  contract  had 
only  been  for  certain  specified  work,  and  the  work  in 
question  was  clearly  not  within  it,  for  it  was  ordered  at  a 
later  time,  and  was  quite  distinct  from  what  was  specified. 
Its  very  nature  was  wholly  different  from  ordinary  plaster- 
ing. And  when  Wallis  was  told  to  do  it,  and  that  it  was 
to  be  paid  for  extra,  what  could  he  have  understood  but 
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that  the  defendant  was  to  pay  him  for  it?  Accordingly, 
he  had  made  out  his  bill  to  the  defendant  for  the  work 
in  question,  it  had  been  sent  to  the  architect,  who  was  the 
agent  of  the  defendant,  not  of  Thompson,  the  contractor, 
and  the  question  for  the  jury  was,  whether  the  contract 
was  not  between  the  plaintiff  and  the  defendant  to  pay  for 
this  work. 

Verdict  for  the  plaintiff. 


Sustex  Summer 
Atsiiet, 

Where  a  pri- 
soner indicted 
under  the 
statute  for 
feloniously 
sending  a  letter 
threatening  to 
accuse  the  pro- 
secutor of  an 
infamous  crime 
with  intent  to 
extort  money ; 
both  the  threat 
and  the  intent 
may  be  in- 
ferred,  even 
against  the 
declarations  of 
the  prisoner 
at  the  timet 
and  in  the  ab- 
sence of  ex- 
press proof, 
from  the  letter 
itself, — from 
his  previous 
and  contempo- 
raneous and 
even  his  sub- 
sequent con- 
duct and  ex- 
pressions to 
third  parties. 


Lewes  Crown  Courts  coram  Martin^  B, 

REGINA  V.  MENAGE. 

JLHE  prisoner  was  indicted  under  the  statute  for  felo- 
niously sending  a  letter  to  one  William  Dixon,  threatening 
to  accuse  him  of  an  infamous  crime,  with  intent  to  extort 
money.  [He  had  been  charged  with  conspiring  with  one 
Westfield  to  obtain  money  from  the  prosecutor  by  false 
pretences,  but  Westfield  was  not  in  custody,  and  the  former 
charge  was  proceeded  on.] 

Ballantine,  Serjt.,  and  Robinson  for  the  prosecution. 

The  prisoner  was  not  defended  by  counsel. 

The  prosecutor  had  been  the  principal  in  a  banking 
firm  in  London,  and  some  years  ago,  about  1853,  being 
in  the  habit  of  going  to  Brighton,  he  made  the  acquaint- 
ance of  the  prisoner,  then  an  errand  boy,  while  he  was 
staying  there.  After  this,  in  the  years  1868  and  1859, 
the  prisoner  made  various  applications  to  him,  by  letter 
and  by  word  of  mouth,  for  money,  under  threats  of  accus- 
ing him  of  the  offence,  as  having  been  committed  some 
years  before.  The  prosecutor  paid  him  and  Westfield 
sums  of  money  amounting  to  between  1 ,000/.  and  2,000/., 
and  ultimately,  in  1859,  went  abroad  to  avoid  him* 

Previously  to  this  Westfield  had  applied  to  the  prose- 
cutor, and  ofiered  to  procure  him  evidence  to  convict  the 
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prisoner  of  the  offence  he  chained  on  the  prosecutor,  and         1352. 
then  the  two  together  had  carried  on  a  double  system  of 
extortion,  which  continued  until,  as  already  mentioned,  he 
went  abroad  to  avoid  them. 

Before  going  the  prisoner  had  been  to  the  counting- 
house  of  the  bank,  and  the  prosecutor's  brother  had  given 
him  into  custody  for  refusing  to  go  away.  When  before 
the  magistrate  at  Bow  Street  the  prosecutor  mentioned 
the  system  of  extortion  to  which  he  had  been  subject,  and 
the  magistrate  suggested  that  the  charge  of  extortion 
should  be  made.  It  was  not  made,  however,  and  the 
prosecutor,  whose  health  had  suffered  severely,  went 
abroad  with  a  medical  man,  and  eventually  disposed  of 
his  banking  business.  In  May  last  he  returned  to  the 
residence  of  a  relative  near  Tunbridge,  and  had  hardly 
arrived  there  when  the  prisoner,  who  had  been  seen  lurk- 
ing about  the  house,  and  had  told  a  policeman  that  he 
could  make  a  charge  against  the  prosecutor  as  to  an  offence 
committed  some  years  ago,  sent  him  a  letter^the  subject 
of  this  indictment — which  ran  thus: — 

''  Mr.  Dixon, — Sir,  I  have  been  whating  to  speak  with 
you,  but  have  not  had  the  chanse.  I  now  ham  wating 
outside  of  your  house.  I  will  stop  1  hour  to  see  wether 
you  and  me  can  com  to  terms  together  a  lone  or  othewys. 
I  shall  go  to  Mr.  Dennis,  the  pleace  offercer  (police  officer) 
of  this  parrash,  and  then  you  can  settle  the  bisness  be  fore 
the  Magestrates.     I  have  not  forgot  Bow  Street 

"  J.  Menagb." 
Envelope  addressed  *'  W.  Dixon,  Esq." 

The  prisoner  afterwards  sent  the  following  letter : — 

"Frant,  May21,  1862. 

"  Sir, — As  you  are  to  hill  to  com  out  to  me,  I  have 
takening  the  liberty  to  send  you  this  letter,  which  will 
explain  my  bisness  with  you.  It  is  a  long  time  since  I 
saw  you,  but  I  cannot  forget  you  all  to  gether.    Now, 
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1862.  ibis  is  what  I  am  going  to  propose  to  you,— that  you  shall 
drow  up  an  agrement  that  will  serve  your  self,  or  you  can 
have  that  Colverton  to  do  it  Tor  you,  and  whatever  the 
agrement  is  I  will  sind  my  name  to,  so  that  I  shall  never 
have  eney  more  caus  to  com  and  se  you,  for  I  wish  this 
to  be  the  last  of  our  meting,  and  I  also  state  that  I  do  not 
wish  to  be  eney  annoyence  to  you  or  your  sisters  as  long  as 
I  stay  hear,  but  that  depends  intierly  on  your  self  of  corse. 
Mr.  Dixon,  /  do  not  wish  to  ask  you  for  enney  money  for 
what  I  have  prepoesed  to  you,  but»  as  a  gentlemen,  I  will 
leve  to  yourself  to  do  as  you  think  proper.  Now,  Mr. 
Dixon,  I  will  call  for  ancer  to  this  Letter  som  time  to  day, 
and  I  hope  you  will  conceder  this  over  before  you  send 
me  ancer  out. 

"  I  do  not  think  that  I  can  met  you  on  fearer  terms 
than  thees.  "  I  remain,  yours,  &c., 

"  Mr.  Dixon,  Esq."  «  J.  Menage." 

No  answer  being  sent,  the  prisoner  spoke  to  a  policeman 
more  than  once,  stating  that  he  could. charge  the  prose- 
cutor, &c.,  and  at  last  he  wanted  Mr.  Dixon  to  be  taken 
into  custody,  but  the  officer  refused,  without  a  warrant. 
Ultimately  the  prisoner  was  taken  into  custody,  and  the 
following  letter  of  his  was  found  in  the  possession  of 
Westfield,  his  accomplice  : — 

"  Frant,  Monday  evening,  half-past  6  o'clock. 

"Mr.  Westfield, — I  right  to  you  a  corden  to  promes. 
Mr.  D.  is  still  staing  hear ;  he  as  not  scan  me  yet  nor 
none  of  them.  Whent  to  cherch  on  Sonday,  it  whas 
thought  that  I  ment  to  go  and  then  he  would  have  kept 
in  the  carage,  but  thay  think  that  he  will  stop  till  whearee 
gon,  and  then  he  will  go  a  way  him  salf,  or  praps  he  may 
still  remane  here  for  a  short  time,  but  go  out  walking  as 
he  youst  out  of  bounce  to  make  him  salf  apcar  an  enocent 
man,  and  then  whe  should  each  him  in  the  redy.  I  have 
bean  to  a  Lady  House  that  is  right  hoposet  thear  house 
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about  the  apartments,  and  the  Lady  sade  wbe  could  have  1862. 
theniy  and  i  lucked  hout  of  the  windo,  and  i  could  ae  all 
round  the  House  and  if  the  carrage  came  out  of  the  stable. 
Now,  I  think  that  it  would  be  foulesh  to  give  the  old  man 
up  for  the  sake  of  a  fue  days,  and  if  wee  tack  the  apart- 
ments for  a  wick  and  capet  out  of  sit,  and  told  the  papel 
that  wee  wear  going  home,  it  would  sune  get  to  the  old 
man's  hears,  and  then  wee  should  see  what  be  ment  to 
do ;  but  i  should  like  for  you  to  be  down  hear  with  me, 
for  if  he  com  out  and  we  met  him  together,  he  would  settel 
with  Both  of  us  at  the  same  time,  for  I  dont  Like  to  Trust 
to  aney  of  the  people  to  Let  us  know  any  thing  a  bout 
him,  for  you  no  that  thay  are  not  enterested  in  the  case  as 
whe  are.  I  have  sean  him  twys  since  you  left  me,  so  i 
ham  quite  shure  all  that  i  till  you  is  true,  hoping  to  se  you 
sune  aftear  you  received  this  letter. 

"J.  Mknage." 

Ballantine,  Serjt.,  in  stating  the  case  for  the  prosecu- 
tion, said  the  intent  to  extort  money  would  appear  from 
the  terms  of  the  letters,  although  money  was  not  expressly 
mentioned  in  them.  He  protested  that  it  was  quite  imma- 
terial to  the  present  charge  whether  the  prosecutor  were 
guilty  or  not ;  but  he  should  call  him  before  the  jury,  and 
he  would  then  deny  it  on  his  oath,  and  be  open  to  any 
questions  which  might  be  asked  of  him. 

The  letters  above  set  forth  were  put  in. 

The  interviews  with  the  policeman  were  proved. 

The  prisoner  elicited  that  he  had  said  he  did  not  want 
money,  but  to  see  the  prosecutor. 

The  prosecutor  was  then  called  and  examined.  He 
said  he  had  made  the  acquaintance  of  the  prisoner  some 
years  ago,  casually,  at  Brighton.  He  stated  the  threats 
and  other  facts  as  above  mentioned,  and  said  that  he  had 
paid  the  prisoner  himself  about  1,0002.,  besides  the  sums 
he  had  paid  to  Westfield.     He  denied  that  there  was  any 
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1862.  foundation  for  the  imputation  upon  him.  The  prisoner 
cross-examined  him  from  written  memoranda  with  great 
particularity  as  to  the  dates  and  localities  of  alleged  inter- 
views, after  their  first  acquaintance,  and  of  walks  he  sug- 
gested they  bad  had  together.  These  the  prosecutor 
denied,  and  when  pressed  as  to  sums  of  money  he  bad 
paid  to  him,  said  he  had  paid  them  for  the  sake  of  the 
banking-house,  and  that  he  would  have  paid  any  money 
to  get  rid  of  him. 

The  prisoner,  when  called  upon  for  his  defence,  read  a 
statement  charging  the  prosecutor  himself  with  the  offence 
he  imputed,  and  declaring  that  he  wanted  to  see  the  prose- 
cutor as  having  been  a  party  to  it,  but  denying  the  intent 
to  extort  money. 

The  learned  Baron,  in  summing  up  the  case  to  the 
jury,  said  that  was  the  only  question  for  them  to  deter- 
mine, and  it  was  nothing  that  the  prisoner  denied  it,  if  his 
own  acts  and  conduct,  and  his  meaning,  as  indicated  by 
his  letters,  plainly  proved  that  such  was  the  real  object. 
That  was  the  sole  question ;  the  truth  of  the  charge  did 
not  matter. 

Verdict,  guilty.     Sentence,  penal  ser- 
vitude for  life. 
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1862 

REGINA  V.  HORE.  ^-^^ 

JLHE  prisoner  was  indicted  for  stealing  a  packing-case  or     ""•*'' ''*»««^' 

secretaire^  at  Newhaven.  soner  had  re- 

moved a  valu- 

Ballantine,  Serjt.,  and  Merrifield  for  the  prosecution.       able  article, 

part  of  a  wreck, 
Hawkins  and  Sorrow  for  the  defence.  from  &  wharf 

on  which  it  had 

On  the  17th  of  May  last  a  Dutch  vessel,  of  which  the  been  placed, 

Tk  1^  1      I     /««  *"^  taken  it 

prosecutor,  one  Buttner,  was  the  captain,  was  wrecked  on  into  his  own 
Seaford,  near  Newhaven.    Through  the  exertions  of  the  aft^Jda  d  *- 
coastguard,  the  greater  part  of  the  cargo  was  saved,  and  ""^^  *®  P?"- 
lodged  in  a  warehouse  belonging  to  the  prisoner,  a  sail-  &«/</,  that  the 
maker.    The  acting  Dutch  consul,  one  Vandenberg,  came  3^e  jur^on'^aa 
down,  and  desired   that  under  no  circumstances  should  }?i*!!"!!!i/'*'^ 

'  larceny  was, 

anything  be  removed   from   the   warehouse,   which   was  whether,  at /a« 

.  _  ,      ,  -    ,  time  he  origin" 

quite  distinct  from  the  bouse  of  the  prisoner.  aiiy  took  it,  he 

A  day  or  two  afterwards,  the  captain  missed  the  article  "^'Th^rule^ 

in  question,  a  cabinet  or  writing-case.     It  was  no  part  of  i»"gid,  that 

*  1    .        1  t  f  on  an  adjourn- 

the  cargo,  being  brought  as  a  present.     All  the  articles  mentofthe 

had  passed  the  Custom  House,  but  there  was  no  actual  of  felony,^t?e 

evidence  that  it  had  got  into  the  warehouse.     Inquiries  {5^1^^^'^"^ 

were  made  of  the  prisoner,  who,  however,  declared  that  he  separate. 

had  never  seen  it,  and  knew  nothing  about  it. 

On  the  1 6th  of  June  Vandenberg  came  back  to  see 

about  the  wreck  and  cargo,  and  called  upon  the  prisoner, 

with  whom  he  had  been  acquainted.    The  prisoner  showed 

him  in,  and  the  consul  then  noticed  a  cabinet,  which  was 

now  alleged  to  be  that  in  question,  and  which  was  of  a 

rather  peculiar  character.     He  inquired  about  it  of  the 

prisoner,  who  said  he  had  bought  it  of  a  person  in  the 

street,  and  he  did  not  mention  that  it  formed  any  part  of 

the  wreck.     Vandenberg  had  not  seen  the  cabinet,  and 

therefore  did  not  himself  know  it,  but  went  to  the  captain 

and  described  it,  and  the  description  satisfied  the  captain, 

that  it  was  his  own.     He  next  day,  on  the  17th  of  June, 

went  to  the  house  of  the  prisoner,  who  was  from  home  at 
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1862.  the  time,  saw  the  cabinet,  and  recognized  it.  He  then 
went  to  the  prisoner,  and  asked  about  the  missing  cabinet. 
The  prisoner  denied  having  seen  it.  When  told  that  it 
was  at  his  house,  he  said  he  had  done  wrong,  and  begged 
for  mercy.  Some  days  afterwards  the  present  prosecution 
was  instituted. 

BaHantine^  Serjt,  in  opening  the  case  for  the  prosecu- 
tion, said,  that  from  the  position  of  the  prisoner  the  case 
was  one  of  importance,  and  he  suggested  that  the  prisoner, 
finding  a  valuable  article,  no  part  of  the  general  cargo, 
and  thinking  that  it  would  not  be  asked  after,  had  stolen 
it  (a). 

Mr.  Vandenberg  was  called  as  a  witness  to  prove  the 
above  facts. 

The  captain  was  called,  and  confirmed  Vandenberg's 
account,  stating  that  on  the  17th  of  June  the  prisoner  said 
he  had  never  seen  the  missing  cabinet,  and,  when  told  it 
was  at  his  house,  asked  that  no  proceedings  should  be 
taken  against  him. 

On  cross-examination,  the  captain  said  he  was  not  quite 
certain  whether  or  not  the  prisoner  said  he  had  taken  the 
cabinet  to  take  care  of. 

The  Custom  House  officer  who  had  landed  the  case  con- 
taining the  cabinet  stated,  on  cross-examination,  that 
Vandenberg  said  he  did  not  care  what  he  did  to  get  Hore 
into  trouble. 

No  packing-case  was  found  on  the  premises  of  the 
prisoner. 

This  was  the  case  for  the  prosecution. 

Hawkins  intimated  that  he  should  call  witnesses  for  the 
defence;  whereupon,  it  being  half-past  seven, 

The  learned  Baron  said,  as  it  was  pretty  clear  the  case 
would  not  be  over  till  near  ten,  and  as  it  was  one  of  felony, 

(a)  So  it  will  be  seen  the  learned  Serjeant  opened  it  as  a  case  of 
taking  with  a  felonious  intent. 
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and  one  of  great  importance^  and  they  thereFore  ought  not 
to  try  it  in  an  exhausted  state,  he  thought  it  was  best 
now  to  adjourn ;  but  as  it  was  a  case  of  felony,  they 
could  not  be  allowed  to  separate,  and  must  be  kept 
together  all  night. 

The  jury,  upon  this,  earnestly  begged  to  be  allowed  to 
go  home. 

The  learned  Baron,  however,  said  the  law  was  impera- 
tive, that,  in  a  case  of  felony,  a  jury  must  never  separate 
until  the  case  was  over. 

At  nine  o'clock,  the  case  not  being  concluded,  the  trial 
was  adjourned  until  the  morrow,  and  the  jury  were  ordered 
to  be  kept  together  all  night. 

Next  day,  witnesses  were  called  for  the  defence,  the 
effect  of  whose  evidence  was  that  the  case  containing  the 
cabinet  had  been  landed  from  the  wreck  and  left  on  the 
quay,  supposing  it  to  be  empty,  and  that  the  prisoner  had 
removed  it  to  his  warehouse  to  take  care  of  it. 

The  learned  Judge,  in  summing  up  the  case,  said  that 
the  jury  had  but  to  consider  the  quality  of  the  prisoner's 
act  in  removing  the  article  in  question  into  his  house  (a). 
If  he  merely  intended  to  preserve  it-and  take  care  of  it  till 
the  right  owner  claimed  it,  he  had  not  been  guilty  of 
felony,  although  he  might  have  done  what  was  wrong. 
The  packing-case,  it  was  said,  had  been  put  on  the  wharf, 
and  supposed  to  be  empty,  and  the  cabinet  being  found  in 
it,  in  a  damp  condition,  it  was  removed  into  the  prisoner's 
house.  The  evidence  seemed  to  be  all  one  way  as  to  that; 
another  man's  property  had  been  dealt  with  by  the  pri- 
soner ;  but  the  question  was,  whether  a  theft  had  been 
committed,  and  whether  the  removal  had  been  felonious. 
In  other  words,  the  only  question  was  as  to  the  quality  of 
the  act  done  by  the  accused,  whether  he  had  the  intention, 

(a)  Vide  R.  v.  Leigh,  2  East,  P.  C.  694 ;  Roscoe,  Crim.  Ev.  206, 
a  case  very  much  like  tlie  present. 

VOL.  III.  Z  F.F. 
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1862.  at  the  time  when  the  secretaire  teas  taken,  permanently  to 
convert  it  to  his  own  use.  Now,  the  evidence  of  the 
prosecution  on  that  question  consisted  chiefly  of  a  recital 
of  conversations  which  had  taken  place  after  the  article 
was  taken ;  but,  the  witnesses  for  the  defence  gave  evi- 
dence of  the  circumstances  attending  the  taking  itself,  and 
if  the  jury  believed  that  the  prisoner  took  the  article,  as 
alleged  on  his  behalf,  merely  for  the  purpose  of  taking 
care  of  it,  then,  though  that  might  be  an  unauthorized  act, 
it  was  not  felonious,  and  it  would  be  their  duty  to  acquit 
bim. 

The  jury  found  the  prisoner 

Not  guilty. 


Lewes  Civil  Court,  coram  Martin,  B. 
Suitex  BELLAMY  ».  SAULL  and  anothbb. 

Summer  Attix99.  ^^ 

A  bill  of  sale  JLHIS  was  an  interpleader  issue,  in  which  the  question 
stompeJ  be-  was,  whether  certain  goods,  seized  by  the  sheriff  of  Sussex 
^h«i/^m\M\  ^^^^^  ^  ^"^  ^f  execution,  were  the  property  of  the  judg- 
ble,  but  the  ment  debtor,  having  been  claimed  by  the  present  plaintiff 
point  reserved;  .  ,  i  -n     r      i 

under  the         as  assignee  under  a  bill  of  sale. 

&  25  Vict/c.         Philbrick  (with  him  Hawkins,  Q.C.,  and  W.  Williams) 

oteionw       for  the  plaintiff,  the  claimant. 

wherHo  one"'      Lush,  Q.C.,  and  Honymau  for  the  defendants,  the  judg- 

"'**^"  The  bill  of  sale  was  given  by  the  Rev.  R.  L.  Browne, 

vicar  of  Westbourne,  Sussex,  in  favour  of  the  plaintiff,  for 
310/.,  and  on  its  being  produced,  and  the  office  copy  being 
put  in,  it  turned  out  that  the  stamp  was  only  Is.  Qd,, 
and  that  in  the  affidavit  Mr.  Browne  was  described  as  of 
Westbourne  Rectory,  near  Emsworth,  in  the  county  of 
Hants.     Emsworth  is  in  Hants,  and  evidence  was  given 
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that  Westboume  and  Emsworth  adjoined,  a  stream  di-        1862. 
viding  the  parishes  and  also  the  counties;  but  that  Ems-      ^^'^^ 
worth  was  the  nearest  post  town,  and  that  no  one  could  be  v. 

misled  by  the  description  in  the  affidavit  ^m^  Another. 

Lush  objected  that  the  stamp  was  insufficient,  as  it  was 
2s.  6d.  too  little. 

Philbrich  thereupon  elected  to  have  it  duly  stamped, 
and  paid  the  penalty. 

The  money  was  thereupon  paid. 

Lush  then  contended  that  the  late  Revenue  Act,  sect. 
34(a),  which  enacted,  that  all  registered  documents  should 
be  produced  properly  stamped  at  the  time  of  registration, 
and  that  if  they  be  not  properly  stamped  they  shall  not 
be  registered  or  valid,  made  it  inadmissible  in  evidence; 
or  that  the  document  was  void,  on  the  ground  that  it  could 
not  be  stamped  after  registration. 

Philbrich  contended  that  as  it  had  been  registered  the 
objection  was  too  late-— ^/S^t  non  debet  sed  factum  valet  ; 
and  « 

The  learned  Baron  so  ruled. 

Lush  then  objected  that  the  description  in  the  affidavit 
was  insufficient  The  defendants,  be  said,  had  searched  a 
registry  under  the  name  of  the  county,  and  had  been  mis- 
led by  the  name  of  Hants.  But  of  this  there  was  no  evi- 
dence. 

The  learned  Judgb  overruled  this  objection,  but  reserved 
the  point,  and  directed  the  verdict  for  the  plaintiff,  the 
claimant  under  the  bill  of  sale — with  leave  to  the  defend- 

(o)  24  &  25  Vict  c.  91,  i.  34.  whom  the  copy  is  to  be  filed,  duly 
No  copy  of  any  bill  of  sale  of  per-  stamped ;  and  do  deed  or  instni- 
Bonal  chattels  shall  be  filed  in  any  ment  liable  to  stamp  duty  shall  be 
Court,  unless  the  original  shall  be  registered,  unless  the  same  is  duly 
produced  to  the  proper  officer,  with     stamped. 

z2 
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1862.        ants,  the  judgment  creditors,  to  move  the  Court  on  both 
points,  on  condition  of  neither  party  going  into  error  (a), 
(a)  Rule  refused  in  Q.  B.  on  the  point  as  to  description,  but  granted  on 


Bellamy 


and^Anothcr.    ^^^  P**^"*  *"  *°  *^^  registration 


Guildford,  coram  Martin,  B. 

Surrey  BATSON    V.  TRANCE  AND  ANOTHER. 

Summer  Attizet.  j^ 

A  receipt  for  JLHIS  was  an  action  against  two  persons  named  Trance 

SatTirto  bf  and  Gibbs,  to  recover  the  sum  of  100/.  deposited  with  them 

repaid  on  a  j^y  ^jj^  plaintiff  on  their  becoming  bail  for  a  friend  of  his  at 

certain  event,  J           r                                                  o    ^ 

is  an  agree-  his  request,  as  money  received  to  his  use. 

ment,  and  re-  •     i   t  ^   j 

quires  a  stamp  Flea  .*  never  mdebted. 
as  sucb. 

On  a  deposit  jjf^  Chambers,  Inderwick  and  Biron  for  the  plaintiff. 

of  money  by  ■ 

another  as  Hawkins  and  Philbrick  for  the  defendants. 

security  upon 

his  becoming  Qn  the  11th  of  October,  1861,  one  Harrington  was  made 

positor,  the  a  bankrupt,  and  on  the  17th  of  December,  1861,  Mr.  Com- 

returned^when  niissioner  Hill  made  an  order,  that  the  creditors*  assignee 

the  liability  as  Jq  institute  and  carry  on  a  prosecution  against  him  for 

bail  has  ceased;  ^                r                         -o 

the  question  perjury,  and  that  the  expenses  be  paid  out  of  the  estate, 

whether  the  '  &c.,  and  on  that  day  he  was  charged  before  the  magistrates 

Sa^7n  IXt  *"^  ^^^  ^^^®  ^^  remanded  until  the  21st  of  December, 

terminated.  when  he  was  again  remanded  in  custody,  requiring  bail  for 

Andthcrescis-  ,.  ^             .     .       ,    ^      ,                             ^        y 

sion  of  an  or-  his  re> appearance,  and  the  defendants  consented  to  become 

stitutlon  oV°"  bail  for  him. 

whh7hi"f!ct  ^"  ^^^  ^^"^  ^^  December,  1861,  the  plaintiff  deposited 
that  none  have  with  the  defendants  the  sum  of  100/.,  taking  from  them 

been  since  in-  ^he  following  receipt: — ''  Received  from  Mr.  Batson  100/., 

coupled' with  *^  ^^  repaid  to  him  when  our  liability  as  bail  for  Har- 

lapseoftime,  rington  has  ceased:  such  bail  to  be  given  by  us  on  his 

^rW,  evidence  ,    ,     ,,                             ,               ^        .               T1         ,          .         .  .      „ 

that  the  pro-  behalf  to  answer  a  charge  of  perjury  preferred  agamst  him. 

terminated^  The  recognizances  of  bail  ran  thus:— ''On  condition  that 
he  shall  personally  appear  whenever  called  upon  to  answer 


Batson 
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on  a  charge  which  may  be  preferred  against  him  for  per-  1862. 
jury,  as  above  mentioned,  we  receiving  forty-eight  hours' 
notice  to  produce  him."  There  were  no  further  proceedings 
taken  against  the  bankrupt,  and  on  the  3rd  of  June,  18(j2,  mj^  Another, 
the  Commissioner  rescinded  his  former  order  for  his  prose- 
cution. Upon  this  the  plaintiff  required  back  the  money, 
but  the  defendants'  attornies  demanded  that  they  should 
be  indemnified  '*  against  all  claims  which  may  possibly  arise 
from  their  becoming  bail;"  their  reason  being  that,  not- 
withstanding the  rescission  of  the  order,  any  creditor  might 
still  institute  a  prosecution.  Some  remuneration  for  the 
trouble  taken  by  the  bail  was  also  required,  and  it  was 
intimated  that  if  it  was  paid  the  indemnity  would  be 
waived.  On  putting  in  the  memorandum  given  by  the 
defendants  on  the  deposit  of  the  money  it  appeared  to  be 
unstamped. 

The  learned  Baron  said  it  required  a  stamp. 

M.  Chambers  submitted  that  it  did  not,  as  it  was  a  mere 
receipt;  but 

The  learned  Judge  said  it  was  more  than  that;  it  waa 
also  an  agreement  as  to  the  terms  on  which  the  money  was 
to  be  retained  and  returned. 

Thereupon  the  stamp  and  the  penalty  were  paid. 
At  the  close  of  the  case  for  the  plaintiff, 

Hawkins  objected  that  there  was  no  right  of  action,  as 
it  did  not  appear  that  the  proceedings  were  terminatedj  or 
that  no  prosecution  would  be  preferred. 

The  learned  Baron  said  he  should  leave  it  to  the  jury 
on  the  evidence  (especially  the  answer  on  the  part  of  the 
defendants  to  the  application  for  the  return  of  the  money), 
whether  the  proceedings  had  been  really  put  an  end  to. 

Hawkins  thereupon  proposed  to  except  to  his  Lord- 
ship's ruling,  on  the  ground  that  he  had  ruled  that  it  was  a 
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question  for  the  jury  whether  the  liability  was  terminated, 
whereas  it  was  a  question  for  the  Judge  on  the  terms  of  the 
recognizances. 

The  learned  Baron  said  if  the  question  was  for  him,  he 
ruled  that  the  liability  was  at  an  end.  He  then  left  the 
case  to  the  jury,  telling  them  that  the  proceeding  was  a 
very  common  one,  and  that  common  sense  seemed  to  show 
that  on  the  order  for  a  prosecution  being  rescinded  the 
liability  was  at  end.  However,  if  there  were  any  question 
for  the  jury,  it  was  whether  the  proceedings  had  not  been 
really  and  substantially  put  an  end  to.  If  it  was  a  ques- 
tion for  him,  then  he  was  quite  clear  that  the  letter  on 
behalf  of  the  defendants  showed  that  they  were  so,  and 
that  the  retention  of  the  money  was  a  fraudulent  attempt 
on  their  part,  or  their  attornies,  to  extort  mone^  from  the 
plaintiff. 

Hawkins  then  tendered  a  note  of  another  bill  of  excep- 
tions, on  the  ground  that  the  learned  Judge  had  left  it  to 
the  jury  whether  the  liability  was  put  an  end  to ;  but 

The  learned  Babon  said  he  had  not  so  left  it,  but 
whether  the  proceedings  had  not  been  really  put  an  end  to. 

Hawkins  again  excepted,  on  the  ground  that  there  was 
no  evidence  that  the  proceedings  had  been  terminated, 
and 

This  was  the  only  exception  received  by  the  learned 
Judge. 

The  jury  found  for  the  plaintiff;  and 

The  learned  Judge  granted  speedy  execution. 
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1862. 
LONGHURST  v.  ELWORTHY  and  others.  ^al^ 

T  ,  .        Sttmmer  Ataizet* 

HIS  was  an  action  of  ejectment  to  recover  possession  i„  ^^  t^cxxon  of 

of  a  house,  of  which  possession  had  been  taken  by  the  de-  ejectment, 

*^  •'  when  the  writ 

fendant  Elworthy,  but  was  defended  by  or  on  the  behalf  contains  no  te- 
of  a  building  society.  worJu!  th^e  only 

The  writ  was  dated  on  the  6th  July  last,  and  merely  ^^htthCTthe 
stated  that  the  plaintiff  then  claimed  to  be  entitled  to  plaintiff  was 

entitled  to  pos^ 
possession.  seuion  at  the 

.  time  qf  ike  daU 

Lush  and  Laxton  for  the  plaintiit.  of  the  writ. 

And  although 
Hawkins  and  Honyman  for  the  defendants.  the  defendant 

The  plaintiff  was  lessee  of  some  land  (on  which  the  house  tered  brfvre  ' 

was  afterwards  built)  under  a  ground  lease  of  the  29th  May,  iJl^^Jiu  ^ot"" 

1861.  sustain  the  ac- 

tion, though  it 

On  the  14th  of  June,  1861,  he  applied  to  the  society  in  might  sustain 
question,  the  Temperance  Permanent  Building  Society,  for  ^retpatt?  ^ 
a  loan  of  400Z.,  in  order  to  build  the  house,  on  the  security 
of  a  mortgage  of  his  leasehold  interest  in  the  land ;  and  on 
the  2nd  of  July,  1861,  it  was  resolved  by  the  board  that 
the  400/.  should  be  advanced  to  the  plaintiff — 150Z.  on  the 
execution  of  the  usual  mortgage,  and  the  remainder  on  the 
completion  of  the  buildings;  and  on  the  2nd  of  July,  1861, 
this  resolution  was  announced  to  the  plaintiff  in  a  letter 
from  the  secretary. 

On  the  31st  of  December,  1861,  the  mortgage  deed  was 
executed,  and  recited  that  the  plaintiff  was  a  member  of 
the  society,  and  that  the  society  had  agreed  to  advance 
4002.  to  him  on  a  mortgage  of  his  ground  lease,  and  then 
it  transferred  his  interest  under  such  lease  to  the  society, 
and  provided  that  until  the  monthly  subscriptions,  which 
were  to  begin  in  February,  1862,  should  be  in  arrear  and 
unpaid,  or  until  default  should  be  made  by  the  plaintiff  in 
the  observance  of  the  covenants  in  the  ground  lease,  or  of 
any  of  the  rules  or  by-laws,  the  plaintiff  might  continue  in 
possession.     But  in  case  of  default  as  aforesaid,  that  is. 
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either  in  performance  of  the  covenants  of  the  lease  or  of 
the  rules  and  by-laws  of  the  society,  or  in  case  he  should 
become  bankrupt  or  insolvent,  then  the  trustees  of  the 
society  might  enter  into  possession,  and  let  or  sell  the 
premises.  By  the  ground  lease  the  houses  were  to  be 
completed  on  the  25th  of  December,  1861,  but  the  ground 
landlord  had  extended  the  time,  and  in  the  month  of 
January,  1861,  they  were  still  unfinished.  On  the  11th 
of  that  month  the  plaintiff  wrote  to  the  society  that  he 
authorized  them  to  transfer  their  interest  in  the  mortgage 
to  one  Marriage,  who,  however,  doubted  whether  he  could 
accept  such  transfer,  so  it  was  not  acted  on,  and  on  the 
18th  of  January,  1862,  the  society  took  possession  of  the 
premises.  For  that  entry  an  action  of  trespass  had  been 
brought,  and  on  the  5th  of  July  last,  the  present  action  of 
ejectment  was  brought  by  the  plaintiff  to  recover  posses- 
sion, as  being  then  entitled  to  possession. 

Lushy  in  stating  the  case  for  the  plaintiff,  said,  that  as 
the  ground  landlord  had  extended  the  time  for  completing 
the  houses,  there  had  been  no  breach  of  covenant  under 
the  lease,  and,  as  the  subscriptions  did  not  become  due  till 
February,  there  was  no  breach  of  rules  or  by-laws  when  the 
society  entered  in  January. 

Hawkins  cross-examined  the  plaintiff  to  show  that  he 
owed  far  more  than  the  value  of  his  property,  with  a  view 
to  prove  a  breach  of  the  condition  as  to  becoming  bankrupt 
or  insolvent;  but 

The  learned  Judge  ruled  that  the  condition  meant  be- 
coming bankrupt  or  insolvent  by  adjudication  of  a  Court  of 
Bankruptcy. 

Hawkins  then  elicited  that  on  the  5th  of  July,  when  the 
action  was  brought,  subscriptions  had  become  due  which 
were  unpaid  thereupon. 

The  learned  Judge  intimated  his  opinio;i  that  as  the 
question  was  whether  the  plaintiff  was  entitled  to  possession 
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at  the  time  this  action  of  ejectment  was  brought,  and  as 
the  trustees  had  then  a  right  to  lenter  and  take  possession, 
he  was  not  entitled  to  recover.  For  the  entry  in  January, 
assuming  it  to  be  wrongful,  the  remedy  was  an  action  of 
trespass,  which  had  been  brought.  The  writ  in  this  action 
was  not  retrospective ;  it  simply  stated  that  on  the  5th  of 
July  the  plaintiff  was  entitled  to  possession,  which  he 
clearly  was  not. 

Thereupon  the  plaintiff  was  nonsuited. 
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Guilflford  Civil  Court,  coram  Martin,  B. 
TOPPING  V.  HEALEY. 

XHIS  was  an  action  by  an  auctioneer  and  estate  agent 
for  his  commission  on  a  loan. 

First  count,  for  not  accepting  a  loan  alleged  to  have 
been  procured  for  him  by  the  plaintiff  on  his  employment, 
whereby  he  lost  the  commission  earned  by  the  plaintiff  on 
such  loan. 

Second  count,  for  commission  and  for  work,  &c. 

The  defendant  denied  that  the  plaintiff  had  procured  the 
loan  as  alleged,  and  denied  that  he  was  indebted  for  com- 
mission. 

Hawhijis  and  Talfourd  Salter  for  the  plaintiff. 

Denman  and  Philbrick  for  the  defendant. 

On  the  16th  of  April,  1862,  the  defendant  wrote  to  the 
plaintiff  in  these  terms  : — 

''  I  hereby  authorize  you  to  negotiate  for  me  for  an  ad* 
vance  of  10,000/.,  on  mortgage  of  my  freehold  property  at 
Twickenham  and  a  mill  in  Hampshire,  either  in  one  sum 
at  4J  per  cent,  per  annum,  for  interest,  or  in  two  sums  of 
6,000/.  on  the  Twickenham  property  (the  interest  not  to 
exceed  4i  per  cent.),  and  4,600/.  on  the  mill  in  Hampshire 


Surrey 
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1862.  (the  iQterest  not  to  exceed  6  per  centOy  the  advance  or  ad- 
vances not  to  be  made  for  a  term  of  less  than  three  years. 
And  in  consideration  of  your  so  doing,  I  will,  if  you  pro* 
cure  the  money,  pay  you  a  commission  of  1/.  10«.  per 
cent;  and  will  undertake  to  accept  such  loan.  And  I 
hereby  agree  to  pay  you  a  commission  at  the  same  rate, 
if,  resulting  from  your  negotiations,  I  accept  a  smaller 
sum ;  but  no  commission  to  be  paid  unless  you  succeed  in 
procuring  a  loan.  And  if  I  should  have  procured  the 
loan  before  you  can  offer  it  me,  this  agreement  will  be 
cancelled." 

Next  day  (April  17)  the  defendant  wrote  the  plaintiff 
another  letter,  thus : — 

''  Probably  you  might  not  have  been  sufficiently  im- 
pressed with  the  importance  of  getting  the  money  for  the 
mill  property  first,  anyway.  Now  the  purpose  of  this  is  to 
tell  you  distinctly,  that  I  could  not  accept  the  money  on 
the  land  until  the  mortgage  on  the  mill  property  was 
settled." 

On  the  26th  of  April,  some  solicitors  at  Wigan  wrote  to 
plaintiff  for  particulars,  and  on  the  28th  wrote  to  him  that 
they  had  a  client  willing  to  advance  the  6,000/.  on  the 
freehold  ground  rents  at  Twickenham,  and  the  plaintiff 
thereupon  wrote  to  the  defendant  to  that  effect. 

On  the  29th  of  April  there  was  an  interview  between  the 
plaintiff  and  the  defendant,  at  which,  however,  the  plaintiff 
stated  that  there  was  no  withdrawal  of  the  previous 
authority. 

On  the  6th  of  May,  the  solicitors  at  Wigan  wrote  that 
their  client  was  willing  to  advance  the  10,000/.  for  a  term 
to  be  agreed  upon,  at  4}  per  cent.,  provided  the  value  of 
the  security  was  19,000/.,  and  on  the  same  day  the  plaintiff 
wrote  to  the  defendant  for  his  answer  as  to  the  proposal 
for  the  6,000/.,  and  the  next  day  (on  the  6th)  communi- 
cated to  him  the  above  offer  of  the  Wigan  solicitors  for  the 
loan  of  the  whole  sum  of  10,000/. 
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On  the  7th  of  May,  the  defendant  wrote  to  his  solicitor^ 
Dixon,  that  he  had  written  to  the  plaintiff  on  the  17th  of 
April,  that  he  could  not  deal  in  any  way  with  the  Twicken- 
ham property  until  the  mill  should  have  been  either  mort- 
gaged or  sold,  and  that  on  the  29th  he  had  told  him  that 
he  was  determined  to  sell  the  freehold  ground  rents,  and 
that  under  those  circumstances  the  plaintiff  had  done 
wrong.  And  on  the  12th  of  May  the  defendant's  attorney, 
Dixon,  enclosed  this  to  the  plaintiff. 

The  negotiation  went  off,  and  no  money  was  actually 
obtained  by,  or  advanced  to,  the  defendant,  who  declined 
to  pay  the  plaintiff  any  of  the  commission,  while  the 
plaintiff  claimed  the  whole,  amoutiting  to  160/. 

Denman,on  behalf  of  the  defendant,  submitted  that  there 
had  been  a  revocation  of  the  original  authority. 

The  learned  Baron  thought  that  there  was  not,  and  the 
jury  expressed  a  similar  opinion,  and  his  Lordship,  in 
leaving  the  case  to  them,  said,  as  the  money  had  not  been 
actually  received  by  the  defendant,  the  plaintiff  was  not 
necessarily  entitled  to  his  full  commission,  but  only  to  so 
much  as  they  thought  his  trouble  might  be  worth  (a). 

They  found  for  the  plaintiff,  damages  100/. 


1862. 


(a)  Vide  Green  v.  Reedt  ante, 
p.  226,  where,  although  the  Lord 
Chief  Justice  did  not  in  terms  so 
direct,  he  did  not  exclude  it,  and 
the  jury  acted  upon  it,  evidently 


understanding  it  as  so  left  to  them. 
And  see  the  case  of  Pricket t  v. 
Bfidger,  there  cited.  See  also 
Thompton  v.  Clark,  ante,  p.  181. 
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1862. 
^•^^s/^^  Guildford,  coram  Bramwell,  B. 

^Wrrey  SCOTT  V.  WAKEM. 

Summer  Atsixet.  __. 

At  common  JLRESPASS:  in  which  the  plaintiff  complained  that  the 

from  "the  fu-  defendant  and  others  had  entered  the  plaintifTs  dwelling- 

a  medVai"man  '^^"s®*  ^^^  assaulted  and  beat  him,  and  caused  him  to  be 

may  justify  imprisoned  and  kept  under  personal  restraint. 

measures  ne- 

cessarytore.  Pleas:  1.  That  the  defendant  did  what  was  complained 

S^oMknalic.  of  "^y  ^®  plaintiff's  leave. 

h^  '^iied^'^*  '^'  ^^^^  ^^^  plaintiff  at  the  time  was  a  dangerous  lunatic, 
attend  a  ])er.  and  threatening  and  attempting  to  murder  his  wife,  and 
under  delirium  ^^^^  the  defendant  necessarily  entered  the  house  and  did 
m^^iiify  what  was  complained  of  to  put  the  plaintiff  under  reason- 
such  measures  able  restraint,  and  to  prevent  him  doing  mischief  to  him- 
as  are  reason*  ir  i  t 
ably  necessary,  sell  and  Others. 

him^ortore^        3.  That  the  plaintiff  at  the  time  was  suffering  under  a 
strain  him  from  fit  ^f  delirium  tremens,  and  that  the  defendant,  as  a  sur- 

domg  mischiefi  ^  '       ^  ' 

so  long  as  the  geon,  called  in  by  the  plaintiff  to  attend  him  in  that  dis-* 
it  is  likely  to  Order,  did  what  was  complained  of  as  such  surgeon  with 
the  authority  of  the  plaintiff,  and  in  what  was  necessary 
medical  treatment. 

The  plaintiff  denied  these  pleas,  and  likewise  new  as- 
signed that  the  defendant  had  been  guilty  of  more  violence 
than  necessary. 
This  the  defendant  denied. 

M.  Chambers  and  Prentice  for  the  plaintiff. 

Parry,  Serjt.,  and  J.  Lloyd,  for  the  defendant. 

The  plaintiff,  who  was  addicted  to  drinking,  and  subject 
to  fits  of  delirium  tremens,  had  been  attended  by  the  de- 
fendant, a  medical  man,  a  few  weeks  before  the  day  in  ques- 
tion. On  the  10th  February,  the  plaintiff  had  been  drink- 
ing, and,  as  there  were  loaded  pistols  in  the  room,  the  wife 
sent  a  servant  out  hastily  to  the  police-station,  as  she  said, 
merely  to  get  the  weapons  unloaded.    The  police,  how- 


return. 
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ever,  knowing  something  of  the  case,  suggested  to  her  to  1862. 
go  to  the  defendant,  as  the  medical  man  who  had  so  lately 
attended ;  he  being  also  the  surgeon  of  the  police  divi- 
sion. There  was  a  contest  of  evidence  between  her  and 
the  defendant,  as  to  whether  she  actually  did  go  to  him — 
she  denying  that  she  had  done  so — he  declaring  that  she 
had.  He,  however,  came,  and  afterwards  sent  a  man  to 
watch  and  take  care  of  the  plaintiff  during  the  rest  of  the 
day  and  the  night.  The  man  remained  there  all  night; 
and  there  was  an  utter  conflict  of  evidence  between  the 
defendant  and  the  plaintiiF*s  wife,  as  to  how  he  came  to 
send  him,  and  what  he  did  when  there,  and  how  he  came 
to  remain  there  all  night  But  the  evidence  of  the  plain- 
tiiTs  wife  was  that  she  did  not  send  for  the  defendant,  tkor 
desire  him  to  send  the  man  ;  that  her  husband  was  asleep 
when  he  came ;  that  the  man  had  remained  there  against 
her  will,  and  put  a  restraint  upon  the  plaintiff  and  pre- 
vented his  going  out  Next  day  the  plaintiff's  ordinary 
medical  man  saw  him,  and  declared  him  sane,  and  was 
called  as  a  witness  on  his  part. 

For  the  defence  the  defendant  was  called,  and  swore 
that  the  servant  had  come  for  him  and  desired  his  attend* 
ance,  and  that  when  he  went  he  found  the  plaintiff  threaten* 
ing  to  shoot  his  wife,  and  two  men  holding  him.  He  was, 
the  witness  said,  in  a  fit  of  delirium  tremens,  and  in  a  very 
dangerous  state.  He  said  the  wife  asked  him  to  sign  a 
certificate  for  his  removal  from  the  house,  but  he  declined 
doing  so,  as,  if  a  strait-waistcoat  were  put  upon  him  in 
such  a  state,  he  might  probably  die  of  excitement  The 
wife  also  asked  him  to  send  some  one  to  take  care  of 
him,  and  he  sent  Streets,  an  attendant,  to  do  so.  At  10 
o'clock  at  night  he  went  again,  and  found  the  plaintiff 
much  better;  and,  though  still  incoherent  in  his  language, 
not  80  violent.  The  defendant  stated  that  the  wife  asked 
that  Streets  should  not  go  away,  lest  the  plaintiff  should 
take  to  drinking  again,  and  Streets  remained  at  her  re- 
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1862.        quest    N^xt  morning  he  found  the  plaintiff  better^  though 

g  Btill  trembling,  and  he  asked  defendant  to  explain  to  him 

».  what  had  occurred.     The  defendant  said  he  told  him  what 

had  taken  place,  and  the  plaintiff  thanked  him  for  what  he 

had  done. 

Cross-examined. — ^The  witness  stated  that  he  thought  the 
plaintiff  insane  at  the  time,  but  had  not  signed  a  certificate 
of  insanity ;  because,  if  he  had  given  a  certificate  of  insanity, 
the  police  would  have  acted  on  it, — at  least,  so  he  under- 
stood at  the  station ;  and  he  abstained  from  signing  the 
certificate  from  consideration  for  the  plaintiff,  and  lest  he 
should  be  forcibly  removed  to  the  station.  He  had  also 
signed  many  certificates  for  the  removal  of  persons,  not 
paupers,  as  insane.  On  such  occasions,  he  was  usually 
sent  for  by  some  member  of  the  family,  and  generally 
examined  the  whole  of  the  family.  He  then  saw  the 
lunatic  alone,  and  another  medical  man  saw  him  alone. 
Then  the  certificate  was  signed,  which  was  required  to  be 
signed  by  two  medical  men.  The  person  was  then  usually 
taken  to  a  private  asylum.  A  person  suffering  from  de/t« 
Txum  tremens  might  be  taken,  by  any  one  who  did  not 
understand  the  disease,  as  a  madman.  A  person  suffering 
under  delirium  tremens  often  woke  up  better  when  once  he 
got  to  sleep.  He  had  not  inquired  after  the  plaintiff's 
ordinary  medical  attendant,  nor  had  he  ever  thought  about 
it.  Pressed  as  to  whether  he  did  not  think  it  important, 
before  treating  a  person  as  a  lunatic,  or  of  unsound  mind, 
to  see  the  ordinary  medical  attendant,  he  said  he  did  not 
think  it  important  in  a  case  of  delirium  tremens.  In  a  case 
like  this  he  said  there  could  be  no  doubt.  He  was  pressed 
a  great  deal  as  to  whether  it  was  not  difficult  to  know 
whether  a  man  was  suffering  under  delirium  tremens,  and 
said  he  did  not  think  there  was  such  difficulty  with  refer- 
ence to  the  whole  history  of  the  case.  When  pressed  still 
further  upon  this  answer,  whether  it  might  not  be  desirable 
to  see  the  regular  medical  attendant,  he  admitted  that  it 
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might  be  desirable  to  do  bo.  He  had  treated  the  plaintiff  1S62. 
for  delirium  tremens,  giving  him  opium,  morphia,  &c.  The 
witness  stated  he  was  often  called  in  in  the  same  sudden 
manner  in  similar  cases,  and  treated  them  in  the  same  way, 
and  said  that  if  he  had  not  known  this  to  be  a  case  of 
delirium  tremens  he  should  have  thought  it  was  a  case  of 
madness. 

On  re-examination,  he  stated  that  the  plaintiff  was  a 
confirmed  drunkard,  and  the  history  of  the  case  went  far 
to  show  what  it  really  was.  Sleep  did  not  necessarily 
re^^tore  a  person  under  an  attack  of  delirium  tremens  ;  on 
the  contrary,  he  might,  if  disturbed  in  sleep,  wake  up 
worse,  and  in  a  state  of  mania  destroy  himself. 

In  answer  to  the  learned  Judge, 

The  witness  stated  that  a  person,  while  suffering  under 
an  acute  attack  of  delirium  tremens,  was  really  in  a  state  of 
delirium. 

The  evidence  of  the  defendant  was  confirmed  by  his 
assistant,  so  far  as  regarded  the  previous  state  of  the 
plaintiff. 

Streets  was  also  called,  who  described  himself  as  an 
attendant  on  insane  or  nervous  gentlemen,  and  said  he  had 
been  employed  in  that  capacity  for  many  years  by  medical 
men,  and  had  been  employed  in  many  cases  of  delirium 
tremens,  and  said  he  had  been  employed  on  this  occasion 
by  the  defendant,  whom  he  had  known  for  some  time.  He 
had  known  patients  in  delirium  tremens  wake  up  suddenly 
from  sleep  and  attack  people.  He  went  upstairs  to  see  the 
plaintiff  at  the  request  of  the  women  who  were  at  his 
residence.  He  thought  Mrs.  Scott,  the  plaintiff's  wife, 
was  one  of  them.  He  found  the  plaintiff  standing  in  the 
middle  of  the  room  undressed — with  nothing  but  his  trou- 
sers— washing  himself. 

The  witness  described  the  plaintiff's  conversation  with 
him,  which,  according  to  his  account,  was  senseless  and 
irrational.     He  said  that  when  the  plaintiff  went  to  bed  the 
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1862.  wife  asked  him  to  stay  in  the  house,  and  he  remained 
downstairs  all  night,  she  being  with  her  husband.  There 
was  no  further  disturbance  during  the  night,  and  all  was 
quiet.  Next  day  the  witness  saw  the  plaintiff,  who  thanked 
him  for  his  kindness,  and  said  that  the  defendant  had  asked 
him  to  give  him  10^.,  but  he  should  give  him  a  sovereign. 

In  answer  to  the  learned  Judge, 

The  witness  said  that  when  he  first  saw  the  plaintiff  he 
was  quietly  washing  himself,  and  he  could  not  say  he  was 
excited,  but  he  seemed  a  little  excited  when  he  saw  a 
stranger. 

A  policeman  confirmed  the  evidence  of  the  defendant, 
that  the  woman  had  come  for  him,  saying  that  the  plaintiff 
was  out  of  his  mind,  threatening  to  shoot  his  wife,  &c. 
The  woman  first  saw  the  police  about  it,  and  they  sug- 
gested that  she  should  go  to  the  defendant,  as  she  said  he 
had  before  attended  the  plaintiff.  The  policeman  said  he 
told  her  if  he  gave  a  certificate  that  he  was  out  of  his  mind 
then  the  police  would  remove  him.  The  woman,  on  this, 
went  towards  the  defendant's  house. 

Parry f  Serjt.,  in  summing  up  the  case  for  the  defendant, 
said  he  hoped  the  jury  would  be  of  opinion  that  he  had 
substantially  proved  the  defences  he  had  opened. 

The  learned  Baron  remarked  that  it  might  be  doubtful 
whether  the  latter  of  the  pleas  was  proved,  alleging  that 
the  defendant  had  been  sent  for  by  the  plaintiff. 

Parry ^  Serjt.,  submitted  that  in  substance  it  was  proved, 
as  surely  the  wife  was  the  agent  oF  the  husband,  to  send 
for  medical  aid  in  case  of  an  emergency;  and  the  plea,  if 
necessary,  might  be  amended ;  but  an  amendment  would 
not  alter  the  substance  of  the  case.  And  as,  while  the  fit 
of  delirium  tremens  lasted,  the  plaintiff  was  insane,  the  sub- 
stance of  the  case  seemed  the  same  on  both  pleas. 

Bramwell,  B.,  in  summing  up  the  case  to  the  jury, 
said  that,  if  the  defendant  had  made  out  that  the  plaintiff 
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was,  at  the  time  of  the  original  restraint,  a  dangerous  1862. 
lunatic,  in  such  a  state  that  it  was  likely  that  he  might  do 
mischief  to  any  one,  the  defendant  would  be  justified  in 
putting  a  restraint  upon  him,  not  merely  at  the  moment  of 
the  original  danger,  but  until  there  was  reasonable  ground 
to  believe  that  the  danger  was  over,  and  this  would  sustain 
one  of  the  pleas. 

Or  again,  if  the  jury  were  satisfied  that  the  wife  of  the 
plaintiff  had  called  in  the  defendant  to  cure  her  husband 
under  a  fit  of  delirium  tremens,  and  that  he  came  in  to  cure 
him,  and  left  him  when  he  believed  he  had  recovered,  then 
the  defendant  would  be  justified  in  what  he  had  done,  sup- 
posing that  in  either  case  he  had  done  nothing  that  was 
not  necessary  or  reasonably  proper  under  the  circum- 
stances. 

And  again,  if  the  defendant  had  been  called  in  on  behalf 
of  and  for  the  benefit  of  the  plaintiff,  and  to  cure  him 
under  a  fit  of  delirium  tremens,  and  that  when  the  plaintiff 
recovered  himself  he  approved  what  had  been  done,  that 
would  likewise  afford  a  defence,  supposing  (as  before)  that 
nothing  more  than  what  was  the  proper  treatment  had 
been  adopted.  With  regard  to  the  evidence,  it  certainly 
was  utterly  contradictory.  The  jury  had  seen  the  plaintiff 
himself  in  the  box,  and  could  judge  for  themselves  of  his 
manner  and  demeanour. 

The  case  on  the  part  of  the  plaintiff  was  most  extraor- 
dinary, that  a  medical  man  should  insist  on  acting  for  a 
man  in  such  a  way,  against  the  wish  of  his  wife  and 
family. 

Supposing  the  defendant  had  been  originally  called  in  to 
do  what  was  proper,  he  would  be  justified  in  taking  care 
of  the  plaintiff  until  he  had  recovered  ;  and  it  was  not  be- 
cause while  he  was  under  the  care  of  some  one  he  was 
quiet,  that  therefore  the  defendant  would  be  justified  in 
leaving  him,  for  he  might  break  out  again  when  that  care 

VOL.  III.  A  A  F.F. 


334  CASES  ON  THE 

1862.  and  control  were  withdrawn,  unless  he  had  quite  recovered. 
But  the  question  was  not  whether  the  defendant  sincerely 
believed  he  was  right,  bat  whether  he  was  so.  And  if,  in 
point  of  fi|ct,  he  was  wrong,  then  he  would  not  be  justified 
merely  on  account  of  the  sincerity  of  his  belief.  Accord- 
ing to  his  account,  however,  he  had  abundant  warrant  for 
what  he  had  done,  as  he  had  declared  that  he  had  been 
sent  for,  and  told  that  the  plaintiff  had  just  threatened  to 
shoot  his  wife,  and  that  he  found  him  jn  a  most  excited 
state,  suffering  from  delirium  tremens,  and  in  a  most  dan- 
gerous state ;  according  to  his  account  he  was  not  respon- 
sible for  the  man's  remaining  there  all  night;  and  his 
evidence  was  confirmed  by  Streets. 

On  the  other  hand,  the  plaintiff  and  his  wife  denied  that 
there  was  anything  which  justified  any  restraint  upon  him. 
The  other  witnesses  for  the  plaintiff  stated  that  there  was 
no  authority  from  his  wife  for  what  had  been  done.  If 
the  plaintiff's  case  was  true,  then  the  defendant  had  acted 
of  his  own  will,  from  his  own  head,  without  any  authority 
or  approval.  Whereas,  on  the  defendant's  case,  he  had 
acted  all  along  with  express  authority.  Now,  in  such  a 
case  it  was  very  desirable,  as  an  eminent  Judge  once  ob- 
served, to  see  what  facts  were  beyond  dispute.  And  here 
it  was  very  clear  that  the  wife  had  sent  the  servant  in 
great  haste  for  help,  and  that  the  defendant  somehow 
heard  of  it.  One  side  said  all  this  was  merely  to  have  a 
pair  of  pistols  unloaded.  The  other  side  said  it  was  to 
have  the  plaintiff  put  under  restraint.  Which  was  the 
most  reasonable  supposition  ?  That  was  for  the  jury.  If 
there  were  no  imminent  occasion  for  alarm,  there  would 
have  been  no  more  reason  for  sending  to  have  the  pistols 
unloaded  then  than  at  any  other  time.  And  if  it  were  the 
natural  and  reasonable  view  to  suppose  that  there  was 
some  imminent  occasion  for  alarm,  then  it  would  seem  pro- 
bable that  the  defendant's  case  was  the  true  one.    And,  if 
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80,  then  he  was  entitled  to  the  verdict  on  the  two  principal        1862. 

pleas.  ^"^^ 

'^  Scott 

The  jury  consulted  together  for  some  time,  and  found  a  wakem 
Verdict  for  the  plaintiff— damages  one  farthing  (a). 


(a)  Any  mftn  may  justify  an 
assault,  when  it  may  restrain  the 
fury  of  a  lunatic  and  prevent  mis- 
chief; BrookiKaw  ▼.  Hopkint^  LofR, 
243. 

A  medical  man  is  not  warranted 
merely  on  statements  made  by  the 
relations  of  a  person  supposed  to 
be  insane,  in  sending  men  to  take 
him  into  custody  and  confine  him, 
unless  he  is  satisfied  from  those 
statements  that  such  a  step  is  neces- 
sary to  prevent  some  immediate 
iiyury  from  being  done  by  the  in- 
dividualy  either  to  himself  or  other 
persons;  and,  if  access  cannot  be 
had  for  the  purpose  of  examination, 
application  should  be  made  to  the 
Lord  Chancellor,  that  the  party 
may  be  taken  up  under  his  autho- 
rity; Anderdon  v.  Biirrotrs,  4  C. 
&  P.  210.— Tenterden. 

To  afibrd  a  summary  legal  re- 
medy, the  Stat.  8  &  9  Vict  c.  100, 
was  passed,  and  an  order  under  that 
act,  s.  45,  is  not  void  because  the 
particulars  specified  in  the  form 
annexed  to  the  act  are  not  stated, 
where  a  bond  fide  excuse  is  given 
for  the  omission. 

A  certificate  under  sect  46,  stat- 
ing as  the  reason  for  believing  the 
person  ordered  to  be  confined  to  be 
insane,  that  "she  labours  under 


delusions  of  various  kinds;  that 
she  is  dirty  and  indecent  in  the 
extreme,"  was  held  sufficient. 

In  a  similar  certificate,  the  words 
*<  following  fiict,"  given  in  the  form 
annexed  to  the  act,  were  struck 
outy  and  it  was  stated  that  the 
opinion  was  formed  "  from  conver- 
sations which  I  have  had  this  day 
with  her."  This  also  was  held 
sufficient. 

The  forms  given  in  the  act  should, 
however,  as  far  as  possible,  be  fol- 
lowed; but  temble,  that  the  only 
consequence  of  the  order  or  cer- 
tificates being  void  would  be  to 
render  the  keeper  of  a  licensed 
house,  who  had  received  a  lunatic 
under  them,  liable  to  indictment 
under  sect  48,  and  that  the  com" 
man  law  right  to  ratrain  a  lunatic 
it  not  affected  by  the  statute;  Re 
Shuttleworth,  2  New  Mag.  Cases, 
34;  2  New  Sess.  Cases,  470;  9 
Q.  B.  Rep.  651. 

In  the  sittings  after  M.  T.,  a 
remarkable  case  of  Hall  v.  Semple 
was  tried  in  Q.  B.,  in  which  the 
action  was  against  a  medical  man 
for  signing  a  certificate  under  the 
statute  without  reasonable  cause, 
or  without  due  and  proper  inqui- 
ries; vide  post. 
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Haute  Spring  HOLMES  V.  CLARK  AND  ANOTHER. 

Assizes.         -|-x 

Agents  who      UECLARATION,  that  the  plaintiff,  the  owner  of  a  yacht, 

entire  c^arge^    ^^^  employed  the  defendants,  as  his  agents,  to  take  entire 

h^u^Vhi'f     cl^arge  of  it.     Breach,  that  by  their  negligence   it  ran 

injury  done  to  against  another  vessel,  and  caused  damage,  for  which  it 

ervease     ^^^  libelled    in   the   Admiralty   Court  and   condemned, 

whereby  the  plaintiff  became  liable  to  certain  damages  and 

costs,  &c. 

Pleas :  denying  the  contract  aod  breach. 

Karslake  for  the  plaintiff. 

M.  Smith  and  Barstaw  for  the  defendants. 

The  defendants,  who  were  agents  at  Southampton,  where 
the  yacht  lay,  had  written  to  the  plaintiff  inclosing  ''  their 
terms  for  taking  charge"  of  the  yacht :  ''  Commission,  2} 
per  cent,  on  sale,  and  one  penny  per  ton  per  week,  as  the 
charge  for  tahing  the  entire  charge  of  the  vessel."  This 
was  the  contract  declared  on,  but  a  conversation  between 
one  of  the  defendants  and  the  plaintiff's  attorney  was  also 
proved,  in  which  the  former  said  that  they  would  under- 
take the  duty  of  taking  down  the  masts  and  spars,  and 
housing  them,  and  sending  a  man  to  look  after  the  moor- 
ings,  &c.  The  plaintiff's  instructions  were  to  sell  as  soon 
as  possible;  but  before  a  sale  could  be  effected,  and  before 
the  masts  were  taken  down,  &c.,  a  storm  came  on,  in 
which  the  yacht  broke  from  its  moorings,  and  ran  against 
another  vessel,  doing  it  damage.  The  yacht  was  libelled 
in  the  Admiralty  Court  and  condemned,  on  the  ground 
that  it  had  not  been  properly  secured. 

Bylbs,  J.,  left  it  to  the  jury,  in  substance,  whether  the 
defendants  had  been  guilty  of  neglect  in  not  taking  care  of 
the  yacht. 

Verdict  for  the  plaintiff,  damages  600/. 
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Court  of  Queen^s  Bench,  Westminster,  coram  Crompton,  J.      Middlesex 
HALL  r.  SEMPLE.  yt'^fL 

*  Term, 

jdLCTION  against  a  physician^  under  whose  certificate  the  a  medical 
plaintiff  had  been  confined  as  a  lunatic.  mc?elyX»ed 

The  first  count  complained  that  the  defendant  caused  a  certificate 

*  under  the 

him  to  be  assaulted  and  forcibly  seized  and  conveyed  to  a  Lunacy  Acte 

,         ^.  ,  and  has  done 

lunatic  asylum.  nothing  more 

Second  count  charged  that  the  defendant,  being  a  physi-  1°'^*^^*^?"*' 
cian,  [falsely  and  maliciously]  (a)  and  without  reasonable  or  finementofthe 

111  i<i*  «i«'/T»i^      alleged  lunatic, 

probable  cause,  and  with  intent  to  cause  the  plaintin  to  be  is  not  liable  in 

imprisoned  and  put  under  bodily  restraint,  and  to  be  kept  T^o^q„are, 

and  detained  in  custody  as  a  person  of  unsound  mind,  did,  ■;  *»  ^^^  «^<^<^' 

as  a  physician,  sign  a  certain  certificate,  according  to  the  quentefibrtson 

form  prescribed  by  the  Lunacy  Acts,  whereby  it  was  [falsely  pre^em  the 

and  maliciously]  certified,  among  other  things,  that  the  de-  J^r^e/^Nor 

fendant  had  separately  examined  the  plaintiff,  and  that  he  if  he  has 

was  of  unsound  mind  [and  also  so  falsely,  &c.,  caused  one  suited  another 

Guy  to  sign  a  certificate  to  the  same  effect],  whereas  in  "hfhwTigned 

truth  and  in  fact  the  plaintiff  was  not  a  person  of  unsound  ^^^  ?l^^^ 

•^  •  certincitfe,  and 

mind,  as  the  defendant  well  knew.  told  him  bis 

The  defendant  pleaded  under  the  Lunacy  Acts  (ft)  not  case/is^he 

(a)  The  words  in  brackets  were  and  stating  the  particulars  required  j^    ^^  ^^Y^er  ' 

struck  out ;  vide  p.  350.  in  the  act,  nor  without  the  medical  to  sign  Aich 

(6)  8  &  9  Vict  c.  100;  16  &  certificates,  according  to  the  form  certificate. 
,*  TT.  .       ^^                                                    1      *  .          u    .  •  But  if  he 

17  Vict.  c.  96.  annexed,  of  two  physicians,  sur-  gignssucha 

It  may  be  well  to  state  the  two  geons   or  apothecaries,  who  shall  certificate 

or    three  sections  of  the   statute  not  be  in  partnership,  and  each  of  without  taking 

which  chiefly  relate  to  it : —  whom  shall,  separately   from   the  n,aking  due 

"  Sect.  45.  That  no  person,  whe-  other,   have    personally   examined  inquiries,  he  is 

ther  being  or  represented  to  be  a      the  person  to  whom  it  relates,  not  ^**^*®  ^^^  ^^^ 
w        .  ,       .        ,  ,    ,  1  1        J  •     consequences 

lunattc,  or  only  a  boarder  or  lodger      more  than  seven  clear  days  previ-  ^j,ij,j,  ensue. 

•  .  .  shall  be  received  into  or  de-      ously  to  the  reception  of  such  per-  And  if  on  his 

tnined  in  any  licensed  house  ...      son  ...  .     And    any  physician,  own  personal 

,  ,,.,-«  1  L       t  11   examination  he 

without  an  order  under  the  hand  of      surgeon  or  apothecary  who  shall  |g  ^q^  satisfied, 

some  person  according  to  the  form      knowingly  sign  any  such  medical  he  is  bound  to 

make  due  in- 
quiries.   Nor  is  he  the  less  liable  for  the  want  of  such  due  care  and  inquiries  because  he  has 
'  acted  bona  fide, 
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1862.  guilty,  the  Act  of  1853  allowing  him  so  to  plead,  and  to 
ahow  that  he  acted  in  pursuance  of  and  under  the  au- 
thority of  the  act. 

Chambers^  HuddUston,  and  Prentice  for  the  plaintiff. 

Bamll,  Pigott,  Serjt.,  and  Oordon  Allan  for  the  defend- 
ant. 

The  plaintiff  was  a  respectable  tradesman,  fifty-six  years 
of  age,  who  had  been  married  to  his  present  wife  and  had 
carried  on  business  in  the  same  neighbourhood  about 
thirty  years,  during  the  whole  of  which  time  one  Dr. 
Griffiths  had  been  his  medical  attendant  for  himself  and 
family.  He  had  several  children,  of  whom  the  youngest  at 
the  time  of  the  matter  in  question  was  about  ten  years  old, 
another  daughter  was  about  twenty-one,  and  two  daughters 
were  grown  up  and  married  to  persons  named  Wright  and 
Harding. 

The  plaintiff's  marriage  had  proved  very  unhappy,  and  in 
the  first  month  the  most  painful  dissensions  had  taken  place 
between  him  and  his  wife,  which  had  continued  down  to 
the  time  in  question.  There  were  frequent  disturbances 
and  several  separations. 

certificate  as  aforesaid,  which  shall  of  the  act,  the  same  shall  be  com- 

nntruly  state  any  of  the  particulars  menced    within    twelve    calendar 

required  by  the  act,  shall  be  guilty  months.  .  .  .    And  the  defendant 

of  a  misdemeanor.  may,  at  his  election,  plead  specially 

"Sect.  46.  That  every  physician,  on  the  general  issue  '  Not  guilty,' 
surgeon  or  apothecary  signing  such  and  give  this  act  and  the  special 
certificate  shall  specify  any  fact  or  matter  in  evidence  at  any  trial ; 
facts  (whether  arising  from  his  own  and  that  the  same  was  done  in  pur- 
observation  or  from  the  information  suance  and  by  the  authority  of  this 
of  any  other  person)  upon  which  he  act." 

has  formed  bis  opinion  that  the  per.  That  the  medical  man,  if  he  tfi- 

son  to  whom  such  certificate  relates  neied  the  confinement,  would  be 

is  a  lunatic,  or  an  insane  person,  or  liable  as  a  trespasser,  unless  the 

a  person  of  unsound  mind."  man  urn  a  lunatic;  see  Anderson 

«Sect  105.  That  if  any  action  v.  Burrows,  4  C.  &  P.  210,  cited 

shall  be  brought  against  any  per-  Fletcher  v.  Fletcher,  28  L.  J.,  Q. 

son  for  anything  done  in  pursuance  B.  134 ;  1  E.  &  £.  420. 
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In   1851|   Dr.  Griffiths    attended   the  wife  for  some        1862. 
violence^  bat  how  caused  he  could  not  recollect. 

In  1856,  the  wife  consulted  one  Guy^  a  surgeon  in 
Golden  Square,  and  also  another  medical  man  named 
Linton,  and  got  from  them  certificates  that  her  husband 
was  of  unsound  mind.  It  did  not  appear,  however,  upon 
what  examination,  if  any,  these  certificates  had  been  given. 
Guy,  who  was  examined  on  this  trial,  did  not  state,  and 
Linton  was  not  called  as  a  witness,  nor  were  the  certifi- 
cates produced ;  and  they  were  not  acted  upon. 

The  dissensions  and  disturbances  between  the  plaintiff 
and  his  wife  became  worse  and  worse,  attracting  a  great 
deal  of  attention  in  the  neighbourhood,  often  causing  the 
shop  to  be  closed  and  crowds  to  collect  round  it 

For  six  or  seven  years  past  they  had  not  cohabited  as 
man  and  wife  though  living  in  the  same  house. 

There  was  contradictory  evidence  as  to  actual  violence 
by  the  plaintiff  towards  his  wife;  but  there  was  no  doubt 
that  they  had  a  bitter  mutual  aversion,  and  that  he  used  bad 
language  towards  her,  and  sometimes  using  such  words  as 
might,  if  seriously  used,  convey  an  imputation  of  adultery ; 
but 'it  appeared  from  the  evidence  that  these  epithets  were 
rather  used  as  words  of  abuse  than  as  conveying  any  such 
charge.  There  were  repeated  applications  to  the  police 
court  both  by  husband  and  wife,  and  on  one  occasion  she 
was  bound  over  to  keep  the  peace  towards  him. 

It  was  proved,  and  indeed  admitted  by  the  wife,  that 
during  this  period  she  had  repeatedly  pawned  goods  out  of 
the  shop  and  also  incurred  debts. 

She  accounted  for  this  by  stating  that  she  and  her 
children  were  in  want  of  necessaries,  but  of  this  there  was 
no  evidence  beyond  her  assertion  ;  and  it  was  contradicted 
by  one  of  the  married  daughters  and  the  neighbours  and  a 
son-in-law,  and  it  came  out  that  during  this  time  she 
deposited  sums  in  a  savings  bank. 

During  this  period,  also,  it  appeared  that  the  plaintiff 
B  B  2 


Hall 


Semple. 


340  CASES  AT  THE 

1862.  was  under  the  impression  that  the  wife  was  often  resorting 
to  medical  men  with  the  view  of  having  him  confined  as  a 
v.'"  lunaticj  and  it  was  a  fact  that  latterly  she  had  repeatedly 
resorted  to  Guy  .on  occasions  of  alleged  violence  against 
her.  On  one  of  these  occasions  he  followed  her  to  Guy's 
and  said  to  Guy,  ''  Oh !  you  are  one  of  her  fellows,  are 
you?  "(a) 

On  one  occasion  when  Guy  was  called  in  by  the  wife  to 
see  her  husband,  it  would  seem  that  he  had  certainly  been 
in  a  violent  transport  of  passion  and  pulled  down  part  of  a 
mantel-piece  and  broken  a  looking-glass,  &c.  This  was 
sworn  to  and  not  denied  (although  he  denied  all  violence 
to  his  wife),  and  Guy  was  told  of  it  at  the  time  by  the 
wife,  and  saw  the  results  of  the  violence,  though  he  did  not 
actually  witness  it. 

In  the  course  of  these  events  Guy  had  evidently  imbibed 
a  strong  impression  in  favour  of  the  wife,  and  had  taken 
her  part  warmly,  but  the  defendant,  in  the  meantime,  was 
an  utter  stranger  to  them,  and  knew  nothing  either  of 
the  plaintiff,  of  his  wife,  or  of  Guy. 

On  the  13th  June,  1862,  Guy  was  again  called  in  by 
the  wife  to  see  her  husband,  the  plaintiff,  after  a  quarrel 
between  them,  and  had  a  short  interview  with  him,  when 
the  plaintiff  was  excited  and  treated  him  rudely,  and  told 
him  he  was  a  fool  to  mind  what  his  wife  said;  adding 
some  expression  as  to  fellows  always  running  after  her,  of 
whom  (as  Guy  stated)  he  said  that  Guy  himself  was  one ; 
an  expression  which,  as  to  the  latter  part  of  it,  the  plaintiff 
denied,  and  which  Guy  supposed  to  mean  an  imputation  of 
adultery,  but  which  probably  referred  to  the  wife's  habit 
of  bringing  in  medical  men  from  time  to  time  to  look  at 
him  as  if  he  were  insane.     ' 

(a)  This    was    the   expression  with  a  view  to  her  husband's  iocar- 

chiefly  relied  on  as  showing  a  de-  ceration  as  a  lunatic.     It  did  not 

lusion  on  his  paft  as  to  her  adultery  appear,  but  it  is  very  probable,  that 

with  Guy,  but  it  plainly  alluded  to  since  1856  he  had  discovered  her 

her  frequent  resort  to  medical  men  having  resorted  to  Liuton  and  Guy. 
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At  this  time  there  had  been  still  no  communication^        1862. 
either  between  the  plaintiff's  wife  and  the  defendant,  or 
between  the  defendant  and  Guy. 

On  the  28th  July,  1862,  another  quarrel  having  occurred 
between  the  plaintiff  and  his  wife,  she  resorted  to  the^de- 
fendant,  a  physician,  who  resided  in  the  neighbourhood, 
and  made  various  statements  to  him  as  to  her  husband,  as 
that  he  slept  with  a  drawn  sword  by  his  bedside  and 
threatened  to  stab  her;  and  further,  that  he  laboured 
under  the  delusions  that  his  wife  was  ruining  him,  and  was 
improperly  associating  with  other  men.  She  begged  him 
to  see  him  at  once  and  he  did  so  that  same  day.  He  saw 
the  plaintiff  at  his  own  shop,  found  him  excited  and  rude, 
and  left  in  about  ten  minutes.  At  that  brief  interview  the 
plaintiff  said  something  about  his  wife  running  into  debt 
and  pawning  goods,  &c.,  and  also  said  something  as  to 
fellows  running  after  her  or  she  after  fellows,  which  the 
plaintiff  said  pointed  to  tallymen  or  tradesmen  with  whom 
she  run  up  debts,  and  which  the  defendant  supposed  to 
mean  an  imputation  of  improper  association  with  other 
men ;  but  which  probably  referred  to  his  wife's  previous 
resort  to  Guy  and  other  medical  men  for  the  purpose  of 
having  him  confined  as  a  lunatic. 

The  plaintiff  told  the  defendant  his  medical  attendant 
was  Dr.  OriflSths. 

Next  day,  the  29th  July,  the  defendant,  at  the  wife's  re- 
quest, saw  Guy  and  heard  his  account  which  confirmed 
hers,  but  had  been  chiefly  derived  from  her  own  state- 
ments, except  so  far  as  the  indications  of  violence  had 
been  observed  by  himself. 

The  defendant  and  Guy  on  that  day,  without  any  further 
examination  by  either  of  them  of  the  plaintiff,  and  without 
either  of  them  resorting  to  Dr.  Grifliths  or  to  any  member 
of  the  family,  or  to  any  intimate  personal  friend,  signed  the 
certificates  that  the  plaintiff  was  of  unsound  mind. 


342  CASES  AT  THE 

1862.  The  wife  took  these  certificates  to  an  asylum,  the  pro- 

prietor of  which,  one  Elliott,  was  not  there,  but  whose 
manager  sent  men  at  her  instance,  who,  under  the  au- 
thority of  the  certificates,  next  night  seized  the  plaintiff 
and  forcibly  carried  him  to  the  asylum. 

The  defendant  had  no  knowledge  of  this  until  after  it 
had  occurred,  but  he  must  have  known  of  course  that  the 
wife  meant  to  make  use  of  the  certificates. 

The  wife's  order  for  admission  and  the  doctors'  certifi- 
cates were  on  printed  forms  on  one  and  the  same  piece  of 
paper. 

The  defendant  signed  his  certificate  first,  and  left  the 
paper  with  Guy,  who  signed  afterwards  and  gave  the 
paper  to  the  wife,  who  then  filled  in  her  own  order  for  ad- 
mission into  the  asylum. 

Guy's  certificate,  it  will  be  observed,  being  signed  on 
the  29th  July,  and  he  not  having  seen  the  plaintiff  since 
his  interview  on  the  13th,  was  founded  on  an  examina- 
tion more  than  seven  clear  days  previous,  and  so  was  invalid 
under  the  statute. 

But  it  did  not  distinctly  appear  that  the  defendant  knew 
that,  since  the  13th  of  July,  Guy  had  not  seen  the  plaintiiF, 
though  it  would  rather  appear  that  he  did,  because  it  was 
intended  that  Guy  should  see  the  plaintiff  again  on  the 
same  day,  the  29th,  and  he  went  to  the  shop  for  the  pur- 
pose but  could  not  see  him  and  then  went  back,  and  being 
pressed  by  the  wife,  signed  his  certificate— the  defendant 
having  already,  as  above  mentioned,  signed  his. 

The  order  and  the  certificates  were  as  follows  : — 

"  Order  for  the  Reception  of  a  Private  Patient. 
"  Schedule  (A),  No.  1,  sects.  4,  8,  &c. 
"  I,  the  undersigned,  hereby  request  you  to  receive  my 
husband,  Richard  Hall,  a  person  of  unsound  mind,  as  a 
patient  into  your  house. 
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"  Subjoined  is  a  statement  respecting  the  said  Richard 
Hall. 

*'Maby  Ank  Hall,  China  and  Glass  Dealer,  45| 
Tottenham  Court  Road,  wife  of  Richard  Hall. 
"  Dated  this  30th  day  of  July,  1862. 
"To  Cyrus  A.  Elliott,  Proprietor,  Munster  House,  Fulham." 

"  Statement. 
**  If  any  particulars  in  this  statement  be  not  known,  the 
.fact  to  be  so  stated. 
Name  of  patient  with  christian 

name  at  length 
Sex  and  age       •         .        •         . 
Married,  single,  or  widowed 
Condition   of   life   and   previous 
occupation  (if  any) . 


1862. 


Richard  Hall. 
Male;  fifty-six. 
Married. 


Religious  persuasion,  as   far  as 

known 

Previous  place  of  abode 

Whether  first  attack  • 

Age  (if  known)  on  first  attack     . 

When  and  where  previously  under 

care  and  treatment 
Duration  of  existing  attack 
Supposed  cause  .... 

Whether  subject  to  epilepsy 

Whether  suicidal 

Whether  dangerous  to  others 

Whether  found  lunatic  by  inquisi- 
tion, and  date  of  commission  or 
order  for  inquisition 

Special  circumstances  (if  any)  pre- 
venting the  patient  being  ex- 


China  &  glass  dealer, 
formerly  engraver. 

Protestant. 

45,  Tottenham  Court 

Road. 
No. 
About  fitly  years  of 

age. 

Not  anywhere. 
Several  years. 
.Gay    company    and 

drink. 
No. 
No. 
Yes. 


No. 
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1862.  amined  before  admission,  sepa- 

jj^^^  rately,  by  two  medical   prac- 

».  titioners  ....     None. 

''Mary  Ann  Hall, China  and  Glass  Dealer,  45, 
Tottenham  Court  Road,  wife  of  patient." 

"  Medical  Certificate. 

"  Schedule  (A),  No.  2,  sects.  4,  6,  8,  10,  1 1,  12,  13. 

"  I,  the  undersigned,  being  a  Member  of  the  Royal  Col- 
lege of  Physicians  of  London,  and  being  in  actual  practice 
as  a  physician,  hereby  certify  that  I,  on  the  28th  day  of 
July,  1862,  at  45,  Tottenham  Court  Road,  in  the  county  of 
Middlesex,  separately  from  any  other  medical  practitioner, 
personally  examined  Richard  Hall,  of  Tottenham  Court 
Road,  china  warehouseman,  and  that  the  said  Richard 
Hall  is  a  person  of  unsound  mind,  and  a  proper  person  to 
be  taken  charge  of  and  detained  under  care  and  treatment, 
and  that  I  have  formed  this  opinion  upon  the  following 
grounds,  viz.: — 

"  1.  Facts  indicating  insanity  observed  by  myself: — 

"  He  had  a  wild  and  staring  look,  with  restless  eyes, 
and  nervous  agitated  manner.  He  represented  to  me  that 
his  wife  was  ruining  himself  and  business,  and  he  inti- 
mated that  she  was  improperly  associating  with  other 
men ;  he  is  evidently  labouring  under  delusions,  and  he 
acts  upon  those  delusions. 

"  2.  Other  facts  (if  any)  indicating  insanity  communi- 
cated to  me  by  others : — 

"  He  is  guilty  of  repeated  acts  of  violence ;  he  constantly 
threatens  his  wife,  and  often  assaults  her ;  he  sleeps  with 
a  drawn  sword  by  his  bedside,  and  declares  he  will  murder 
any  one  who  approaches  him,  and  he  has  often  threatened 
to  stab  his  wife. 

*'  Robert  H.  Sbmplb,  8,  Torrington 
Square,  London. 

«  Dated  this  29th  day  of  July,  1862." 
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"  Medical  Certificate.  .  "^2- 

"  I,  the  undersigned,  being  a  Member  of  the  Royal  Col- 
lege of  Surgeons  and  Licentiate  of  the  Apothecaries  Com- 
pany, and  being  in  actual  practice  as  a  surgeon  and  apo- 
thecary, hereby  certify  that  I,  on  the  13th  day  of  June, 
1862,  at  45,  Tottenham  Court  Road,  in  the  county  of 
Middlesex,  separately  from  any  other  medical  practitioner, 
personally  examined  Richard  Hall,  of  45,  Tottenham  Court 
Road,  glass  and  china  warehouseman,  and  that  the  said 
Richard  Hall  is  a  person  of  unsound  mind  and  a  proper 
person  to  be  taken  charge  of  and  detained  under  care  and 
treatment,  and  that  I  have  formed  this  opinion  upon  the 
following  grounds,  viz.: — 

"  1.  Facts  indicating  insanity  observed  by  myself: — 
*^  He  had  a  restless,  irritable  and  excited  manner,  with  a 
wild  and  glaring  look,  and  expressed  much  vindictiveness 

towards  his  wife,  and  said,  '  I  must  be  a fool  to  mind 

what  that  woman  has  said.'  He  stated  that  she  had  her 
fellows  continually  running  after  her,  and  intimated  that  I 
was  one  of  them. 

**  2.  Other  facts  (if  any)  indicating  insanity  communi- 
cated to  me  by  others : — 

**  On  a  former  occasion  when  I  had  called  to  see  him, 
he  had  just  before  broken  the  looking-glass  to  pieces,  also 
the  marble  mantel  and  bedstead;  had  been  brandishing 
knives  over  his  wife's  head,  and  using  horrid  language, 
sometimes  kicking  her,  tearing  her  bonnet  and  clothes  off, 
and  all  without  provocation,  as  I  find  from  neighbours  and 
old  acquaintances  that  she  is  a  discreet,  sober,  prudent 
and  patient  woman. 

"John  Guy,  13,  Golden  Square. 
"  Dated  this  29th  day  of  July,  1862." 

On  the  day  after  the  plaintiff  was  taken  to  the  asylum, 
the  defendant,  who  had  not  seen  nor  tried  to  see  the 
sword  spoken  of  by  the  wife,  went  to  the  police  station 
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1862.  nearest  to  the  plaintiff's  bouse  and  pressed  the  police  to 
get  hold  of  it,  but  they  declined  to  interfere.  Some  ex- 
pressions, said  to  have  been  used  by  the  plaintiff  on  this 
occasion,  were  relied  on  as  showing  a  consciousness  of 
rashness  in  the  statements  in  his  certificate.  In  point  of 
fact,  the  sword  was  only  an  old  theatrical  or  court  dress 
sword  which  had  belonged  to  a  brother  of  the  plaintiff, 
and  did  hang  up  in  his  bedroom.  But,  as  already  men- 
tioned, the  wife  did  not  sleep  with  him  nor  in  his  bedroom, 
nor  had  she  done  so  for  years,  and  she  herself  stated  that 
she  scarcely  ever  had  been  in  his  bedroom  during  that 
period. 

A  day  or  two  after  the  plaintiff  was  taken  to  the  asylum 
the  visitors  in  lunacy  saw  him ;  the  medical  attendant,  one 
Stone,  having  previously  seen  him,  as  also  the  proprietor, 
Elliott.  The  visitors  finding  that  Guy's  certificate  wat^ 
invalid,  as  already  mentioned,  directed  the  plaintiff's  dis- 
charge on  that  ground,  and  gave  no  opinion  as  to  his 
sanity. 

The  defendant,  hearing  that  the  plaintiff  was  likely  to 
be  discharged,  wrote  to  the  proprietor  of  the  asylum  this 
letter : — 

''  Sir, — I  heard  with  surprise  that  it  is  in  contemplation 
to  send  out  of  your  asylum  a  man  named  Hall,  who  was 
taken  there  the  other  day.  As  the  man  is,  in  my  opinion, 
a  dangerous  lunatic,  and  is  now  confined  under  legal  au- 
thority— one  of  the  certificates  being  signed  by  myself — I 
beg  tliat  he  may  not  be  discharged  until  his  wife,  who  is 
in  danger  of  her  life,  has  an  opportunity  of  laying  her 
case  before  the  Commissioners  in  Lunacy,  to  whom  she 
will  appeal  immediately;  and  I  am  willing  to  appear 
before  the  Commissioners  to  justify  my  own  conduct  in  the 
matter." 

The  plaintiff,  soon  after  his  release,  about  the  middle 
of  August,  brought  the  present  action^  but  after  that,  in 
September,  the  defendant  and  one  Dr.  Webb  had  another 
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interview  with  him,  in  the  presence  of  a  married  daughter      ^^^^ 
of  his,  a  Mrs.  Harding,  and  of  two  neighbours ;   as  to 
which  evidence  was  given  at  the  trial ;  and  after  this,  the 
defendant  wrote  and  gave  the  wife  a  letter,  stating  :— 

"  I  hereby  express  my  opinion  that  Mrs.  Hall  is  an 
injured  and  ill-used  woman ;  that  there  is  no  truth  what- 
ever in  the  infamous  charges  brought  against  her,  and  that 
she  fully  deserves  the  sympathy  of  her  friends." 

These  letters  were  relied  upon  by  the  plaintiflF  as  evi- 
dence of  personal  interference  on  the  part  of  the  defend- 
ant (a)  beyond  his  duty,  and  tending  to  prove  that  he  had 
not  acted  bondjide. 

Such  is  the  history  of  the  case,  as  to  which  an  immense 
mass  of  evidence  was  given  in  the  course  of  several  dif- 
ferent days. 

The  plaintiff  was  called  and  examined,  and  was  cross- 
examined  as  to  violence  to  his  wife  and  the  alleged  delu- 
sions ;  as  to  which  he  asserted  the  fact  of  the  pawning 
and  running  into  debt,  and  denied  ever  having  made  the 
imputation  of  adultery.  His  married  daughter,  Mrs.  Hard- 
ing, was  also  called  and  gave  her  account  of  it,  which  was 
in  effect  that  there  had  been  faults  on  both  sides,  but  that 
her  father,  whom  she  described  not  only  as  quite  sane,  but 
as  remarkably  sensible,  was  least  to  blame,  and  she  denied 
ever  having  seen  or  known  of  any  acts  of  violence  to  her 
mother.  Her  evidence  was  confirmed  by  a  son-in-law  of 
the  plaintiff,  one  Wright ;  by  the  two  neighbours  who  had 

(a)  As  to  the  effect  of  the  firat  direct  the  seizure,  he  knew  that  the 
letter  as  evidence  of  ratification,  only  object  of  the  certificates  was  a 
see  Wiiion  v.  Tummon,  6  M.  &  O.  seizare  of  the  plaintiff's  person. 
236,  that  the  aet  ratified  must  have  The  letter,  however,  was  not  pressed 
been  professedly  done  under  the  as  evidence  of  a  ratification,  nor 
authority  of  the  person  ratifying.  was  the  attention  of  the  learned 
There  it  was  not  the  less  done  Judge  at  all  directed  to  it  in  tliat 
under  the  authority  of  the  defend-  point  of  view,  for  which  reason  it  is 
ant*s  certificate,  because  it  was  aUo  mentioned,  lest  it  should  be  sup- 
done  under  the  authority  of  Guy*s ;  posed  that  it  had  been  so  put  See 
and  though  the  defendant  did  not  HuUy,  PkkengiU,  1  B.  &  B.  282. 
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1862.  been  present  at  the  defendant's  last  interview  with  him  in 
the  presence  of  Dr.  Webb,  and  by  a  number  of  neighbours 
and  old  friends,  one  of  whom  saw  him  on  the  night  of  his 
seizure,  and  by  the  police  who  saw  him  when  being  taken 
to  the  asylum. 

The  plaintiff's  relatives  and  friends  knew  nothing  of  the 
alleged  delusions ;  as  to  which,  indeed,  two  turned  out  to  be 
no  delusions  at  all,  but  strong  impressions  of  actual  facts, 
viz.,  the  pawning  and  running  into  debt;  and  the  third,  as 
to  the  wife's  adultery,  was  denied  by  himself,  and  none  of 
the  witnesses,  except  the  wife  and  Guy,  appeared  to  have 
any  notion  of  its  existence.  Assuming  it  to  exist,  the  evi- 
dence of  the  married  daughter  was  sufficient  to  show  that 
it  would  not  be  grounded  on  fact,  but  there  was  no  other 
evidence  that  it  would  be  irrational  or  insane  (a). 

One  of  the  medical  witnesses  for  the  plaintiff  denied  that 
mere  delusions  as  to  matters  of  fact,  which  might  occur 
(as  a  wife*8  unchastity)  were  necessarily  symptoms  of  in- 
sanity, unless  irrational  (&);  but  he  did  not  deny,  and  Dr. 
Griffiths,  who  was  called  for  the  plantiff,  and  declared  that, 
so  far  as  he  could  judge,  he  should  consider  him  of  sound 
mind,  admitted,  that  such  delusions,  if  they  could  be 
shown  to  be  real,  t.  e.  not  mere  effusions  of  rage  or  jea- 
lousy, but  continuous  and  persistent,  and  also  irrational^ 
might  be  symptoms  of  insanity.  Such  seemed  to  be  the 
effect  of  the  plaintiff's  medical  evidence  on  the  theory  of 
the  subject,  and  it  did  not  differ  materially  from  the  de- 
fendant's medical  evidence  on  the  same  subject;  but  Dr. 

(a)  As  to  which,  vide  the  case  of  that  it  is  groundless  but  that  it  is 
Bjfce  Sombre,  1  Mac.  &  O.  116;  irrational,  and  a  concurrent  symp- 
that  though  indeed  the  existence  of  torn  with  others  of  an  unsound  and 
a  delusion  as  to  a  wife's  unchastity  insane  state  of  mind'.  In  that 
may  be  a  symptom  of  insanity,  it  case  there  was^ar  more  than  a  de- 
can  only  be  so  when,  from  the  lusion  as  to  that  particular  mat- 
nature  of  the  particular  delusion  ter. 

and  from  all  the  circumstances  of         (b)  FUtcher  v.  Fletcher,  28  L. 

the  case  it  is  mauifest,  not  merely  J.,  Q.  B.  134;  1  £.  &  E.  420. 
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Griffiths  had  never  exammed  the  plaintiff  with  a  view  to        1862 
this  particular  question,  and  the  opinions  upon  it  in  this 
case  were  purely  hypotheticali  inasmuch  as  there  was  not 
sufficient  evidence  that  the  delusion,  sane  or  insane,  ever 
really  existed  in  the  plaintiff's  mind. 

For  the  deFence,  the  defendant  and  Guy  were  called, 
and  spoke  to  such  facts  as  they  had  stated,  and  such 
words  as  they  had  heard  uttered  by  the  plaintiff,  and  such 
statements  as  the  wife  had  made  to  them,  and  she  was 
called  to  confirm  their  evidence,  especially  on  the  latter 
part.  But  no  other  relative  of  the  plaintiff  was  called  for 
the  defence,  nor  any  intimate  friend  of  his ;  and  the  neigh- 
bours alluded  to  in  the  certificates,  one  or  two  of  whom 
were  called,  appeared  to  be  persons  to  whom  the  medical 
men  had  been  referred  by  the  wife,  and  were  not  intimate 
with  the  plaintiff.  And  it  appeared  that  (except  as  above 
stated)  the  medical  men  had  acted  chiefly  on  the  wife's 
statements  to  them,'  and  that  the  defendant  had  chiefly 
acted  on  her  statements  and  Guy's. 

Dr.  Webb,  being  called  for  the  defendant,  admitted,  on 
cross-examination,  that  he  should  not  have  signed  the 
certificate  on  the  facts  as  they  appeared  to  have  been  pre- 
sented to  the  defendant  when  he  signed  it. 

Guy  stated  that  the  plaintiff  seemed  to  labour  under  a 
**  monomaniacal  aversion"  to  his  wife  without  any  sufficient 
cause.  But  Guy  had,  as  the  learned  Judge  stated,  evi- 
dently espoused  the  wife's  cause  very  strongly,  having 
taken  his  idea  of  the  case  chiefly  from  her,  and  having 
seen  the  plaintiff  only  once  or  twice  on  occasions  when 
she  had  called  him  in,  and  when  the  plaintiff  was  under 
great  excitement,  and  there  had  been  quarrels  between 
them.  And  there  was  no  other  evidence  that  the  aversion 
was  irrational  or /' monomaniacal "  than  that  the  wife  and 
one  or  two  of  her  partisans  stated  that  she  was  not  to 
blame,  whereas  the  daughter  stated  that  she  was. 

It  bad  been  contended  in  the  course  of  the  trial  that  if 
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1862.        tlie  forms  of  the  act  had  been  pursued — at  all  events  if 

'^^^'^      bond  fide — ^it  was  suflScient  (a). 
Hall  "^  ^  ^ 

Semplb.  ^^^  learned  Judge  had  intimated  that  he  thought  the 

question  would  not  turn  on  malice  or  mala  Jides,  but  on 

negligence,  and  he  therefore  proposed  to  amend  the  second 

count  by  inserting  instead  of  the  word  "  maliciously"  the 

word  '^  negligently/*  and  he  also  intimated  that  as  it  did 

not  appear  either  that  the  defendant  had  any  concern  in 

the  actual  taking  of  the  plaintiff,  or  with  6uy*8  signing  of 

the  certificate,  the  first  and  third  grounds  of  complaint 

failed,  and  it  came  therefore  to  the  question  whether  the 

defendant  had  used  reasonable  care  in  finding  out  the 

truth  before  he  gave  his  own  certificate. 

At  the  close  of  the  case, 

Crohpton,  J.,  thus  summed  up : — ^The  learned  counsel 
were  right  in  regarding  the  case  as  one  of  very  considerable 
importance,  not  only  with  reference  to  the  personal  liberty 
of  the  subject — when  a  party  is  put  under  restraint  in  a 
case  of  this  kind — but  also  with  reference  to  the  medical 
profession.  On  the  one  hand,  it  is  of  great  importance  that 
they  should  very  carefully  sign  certificates  of  this  kind, 
and  that  personal  liberty  should  not  be  interfered  with 
improperly  by  any  abuse  of  the  power  which  the  law  has 
entrusted  to  these  parties;  and,  on  the  other  hand,  it  is 
very  important  to  the  medical  profession  that  if  a  person 
acts  really  bond  fide  under  the  authority  of  the  act  by 
which  these  duties  are  assigned  to  him,  he  should  not  be 
made  responsible  for  a  mere  error  in  judgment  or  mistake 
of  facts.  It  is  also  very  important  to  the  interests  of  the 
public  that  persons  who  are  really  lunatics  should  be  in)- 
mediately  taken  care  of.  Very  often  it  is  a  diflScult  and 
delicate  matter  to  be  decided  upon,  and  we  all  know  what 
lamentable  mischief  sometimes  arises  through  lunatics  not 
being  put  under  restraint  at  the  proper  time.  Again  and 
again  we  see  in  the  Criminal  Courts  what  lamentable  con- 
'       (a)  FUtcher  v.  Fletcher,  28  L.  J.,  Q.  B.  134;  1  E.  &  E.  420. 
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sequences  ensue  from  even  a  few  hours*  delay.    The  casei        1862. 
therefore,  in  all  its  bearings  is  one  of  very  great  public 
importance,  and  I  am  sure,  therefore,  that  yon  will,  with 
great  care,  apply  to  the  facts  the  law  as  I  shall  lay  it  down 
to  you. 

If  the  plaintifTs  case  was  well  founded,  no  doubt  it 
would  be  a  sad  thing  if  there  were  no  redress.  But  that 
is  assuming  the  absence  of  reasonable  cause  or  reasonable 
care.  And,  on  the  other  hand,  it  would  be  lamentable  if, 
where  no  blame  really  attached  to  the  medical  man,  he  was 
to  be  ruined  merely  for  having  acted  bond  fide  in  the  per« 
formance  of  the  duty  which  the  statute  has  imposed  upon 
him.  The  statutes  passed  to  regulate  the  confinement 
and  care  of  lunatics  have  not  put  the  powers  of  the  act 
only  into  the  hands  of  medical  practitioners  who  have  par* 
ticularly  devoted  themselves  to  matters  of  the  kind:  and 
it  is  to  be  remembered,  that  very  often  it  would  be  im* 
practicable  to  call  in  such  practitioners.  The  medical  man 
must  be  called  in  at  once,  and  is  called  upon  to  act  at 
once  (a) ;  and  the  statutes  seem  to  make  very  wise  provisions 
for  such  cases,  which  it  is  very  important  to  understand  the 
effect  of  with  reference  to  their  bearing  on  the  case  before 
us.  The  statutes  require  that  before  any  person  shall  be 
sent  to  an  asylum  two  medical  men  shall  each  separately 
sign  and  give  certificates,  after  due  examination,  and  shall 
state  in  the  certificates  the  facts  upon  which  they  have 
formed  their  opinion,  distinguishing  the  facts  they  have 
stated  of  their  own  knowledge  from  those  which  they  have 
heard  from  others.  These  certificates  are  to  be  the  basis 
of  the  power  to  send  a  person  to  an  asylum.  The  keeper 
of  the  asylum,  however,  is  not  to  act  upon  these  alone. 
The  person  who  applies  for  them  is  obliged  to  come  for« 
ward  ostensibly  and  sign  an  order  to  the  keeper  of  the 
asylum  to  receive  the  party  thus  certified  to  be  a  lunatic, 

(a)  In  cases  of  dangerous  1u-  Wukem^  ante,  p.  328  ;  the  statute  is 
nalics;  as  to  which,  see  Scott  v.     not  needed,  however,  in  such  cases. 
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1862.  and  also  to  subscribe  a  printed  form  with  answers  to  cer- 
tain questions.  The  keeper  of  the  asylum  is  subject  to 
very  severe  penalties  if  he  receives  a  party  without  the 
proper  order  and  certificates.  So  that  there  is  the  safe- 
guard of  having  the  certificates  of  the  medical  men^  and 
also  the  further  safeguard  of  knowing  who  the  party  is 
who  is  putting  the  patient  under  restraint.  Then,  when 
these  documents  go  to  the  keeper  of  the  lunatic  asylum,  he 
18  to  send  them  to  the  Commissioners  in  Lunacy,  and 
they,  having  them  before  them,  come  in  their  regular  visi- 
tations and  see  the  party  who  is  confined.  These,  you  se'e, 
are  the  wise  provisions  made  for  the  purpose  of  precaution, 
requiring  the  medical  men  to  discharge  a  certain  duty  in 
making  an  examination  of  the  party,  and  also  requiring 
the  party  who  is  sending  the  patient  to  the  asylum  to  sign 
a  certain  document  containing  the  answers  to  certain 
questions ;  and  all  these  documents  are  sent  to  the  Com- 
missioners. 

Now,  the  plaintiff  originally  shaped  his  case  in  two 
ways.  The  first  charged  the  defendant  with  being  a  party 
to  his  arrest,  and  actually  causing  him  to  be  seized  and 
iuiprisoned.  But  I  think  that,  looking  at  the  whole  of 
the  evidence,  there  was  hardly  sufficient  evidence  to  charge 
him  in  that  way.  The  wife  applied,  and  there  is  no  evi- 
dence that  before  sending  the  husband  to  the  asylum  the 
defendant  interfered  in  any  way,  except  by  going  to  see 
him  and  examining  him,  and  going  again  to  make  a  cer- 
tain other  inquiry.  It  would  be  hardly  satisfactory  to  you 
to  proceed  upon  that  ground  of  complaint;  and,  indeed,  it 
seems  to  have  been  virtually  abandoned,  and  the  real 
ground  of  complaint  seems  to  be  contained  in  the  second 
count. 

That  count  charges  that  the  defendant,  being  a  physician, 
falsely  and  maliciously,  and  without  reasonable  cause,  and 
with  intent  to  cause  the  plaintiff  to  be  put  under  restraint, 
as  of  unsound  mind,  did,  as  such  physician,  sign  a  certifi- 
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cate  whereby  he  falsely  and  maliciously  certified  that  he,  1862. 
being  a  physician,  had  examined  the  plaintiff  and  found 
him  to  be  of  unsound  mind.  The  evidence  seems  chiefly 
to  relate  to  that  part  of  the  charge.  There  is,  indeed,  an 
allegation  that  he  did  falsely  and  maliciously  cause  and 
induce  Guy  to  give  a  similar  certificate ;  and  if  you  take 
the  view  that  he  falsely  and  maliciously  signed  his  own, 
probably  you  might  think  that  he  induced  Guy  to  do  so 
too.  But  if  you  think  that  it  was  rather  a  case  of  negli- 
gence than  of  malice,  then  that  other  part  of  the  charge 
will  hardly  arise.  The  question  is  certainly  for  you; 
but  so  far  as  the  evidence  goes  it  seems  that  Guy  had 
espoused  the  cause  of  the  wife  very  strongly,  and  that  he 
rather  induced  the  defendant  to  sign  than  that  the  defend- 
ant induced  him  to  do  so.  This  would  probably  appear 
hardly  a  safe  ground  to  proceed  upon. 

Then  the  declaration  goes  on  to  allege  that  the  plaintiff 
was  not  a  person  of  unsound  mind,  or  fit  to  be  put  into  an 
asylum,  as  the  defendant  well  knew.  Now,  the  complaint 
in  this  count  seems  to  come  to  this, — **  You  did  this  with- 
out having  any  reasonable  ground  for  supposing  that  he 
was  insane."  It  had  struck  me  at  first  that  the  action  was 
like  one  for  a  malicious  prosecution  without  reasonable  or 
probable  cause,  in  which  malice  as  well  as  the  absence  of 
reasonable  cause  is  required.  But,  on  consideration,  it 
seems  to  me  that  it  is  not  so  in  this  case ;  and  that  if  the 
defendant  signed  the  certificate  without  reasonable  grounds, 
and  without  proper  examination  and  inquiries,  this  would 
be  acting  without  reasonable  or  probable  cause ;  and  that 
it  came  to  this,  whether  the  defendant  had  neglected  his 
duty  to  make  such  examination  or  inquiries,  and  that,  if 
so,  the  action  would  be  maintainable.  Therefore  I  pro- 
posed to  amend  the  declaration,  and  insert  in  it  the  word 
"  negligently,"  instead  of  "  maliciously  ;"  so  that  it  now 
stands  thus— that  the  defendant  negligently  and  without 

VOL.  III.  c  c  p.p. 
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1862.  reasonable  ground  or  caase,  signed  the  certificate.  That 
was  objected  to  on  the  part  of  the  defendant's  counsel, 
buty  I  think,  without  ground ;  for  all  through  the  case  it 
had  been  contended  that  the  certificate  had  been  properly 
given ;  which  of  course  involved  that  it  had  not  been  given 
without  proper  examination  and  inquiries.  So  that  the 
charge  of  negh'gence,  as  I  have  put  it,  seemed  to  be  vir- 
tually involved  in  the  complaint,  and  the  effect  of  the 
amendment  was  only  to  put  it  formally  on  the  record. 

It  appears  to  me  that  in  a  case  of  this  kind  malice  is 
not  necessary  to  give  the  right  of  action.  I  will  tell  you 
why  I  think  so.  In  an  action  for  a  malicious  prosecution 
it  IS  so  from  the  peculiar  nature  of  that  action,  and, 
therefore,  no  matter  how  maUciously  the  thing  was  done, 
the  action  does  not  lie  if  there  was  any  reasonable  cause. 
But  that  is  not  the  kind  of  complaint  which  is  made  here. 
The  true  ground  of  his  complaint  is  the  negligence  of  the 
defendant  and  the  want  of  due  care  in  the  discharge  of  the 
duty  tlirown  upon  him;  and  I  think  that  if  a  person 
assumes  the  duty  of  a  medical  man  under  this  statute  and 
signs  a  certificate  of  insanity  which  is  untrue,  without 
making  the  proper  examination  or  inquiries  which  the  cir« 
cumstances  of  the  case  would  require  from  a  medical  man 
using  proper  care  and  skill  in  such  a  matter, — if  he  states 
that  which  is  untrue,  and  damage  ensues  to  the  party 
thereby,  he  is  liable  to  an  action,  and  it  is  to  that  I  desire 
to  direct  your  particular  attention.  Take  me,  then,  as 
telling  you,  in  ppint  of  law,  that  if  a  medical  man  assumes 
under  this  statute  the  duty  of  signing  such  a  certificate, 
without  making,  and  by  reason  of  his  not  making,  a  due 
and  proper  examination,  and  such  inquiries  as  are  neces- 
sary, and  which  a  medical  man  under  such  circumstances 
ought  to  make  and  is  called  on  to  make,  not  in'the  exer- 
cise of  the  extremest  possible  care,  but  in  the  exercise  of 
ordinary  care,  so  that  he  is  guilty  of  culpable  negligence^ 
and  damage  ensue ;  then  that  an  action  will  lie,  although 
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there  has  been  no  spiteFuI  or  improper  motive,  and  though  1862. 
the  certificate  is  not  false  to  his  knowledge.  I  repeat  that 
(apart  from  the  special  point  raised  upon  the  statute),  if  a 
person  assumes  to  sign  such  a  certificate  and  does  so 
untruly,  without  making  proper  examination  or  inquiries, 
that  is,  such  as  the  circumstances  of  the  case  would  re* 
quire  from  a  medical  practitioner,  and  which  ought  to  be 
made  by  him,  then,  if  damage  ensues,  he  is  liable  to  an 
action  for  such  damage.  Of  course,  as  I  shall  explain 
afterwards,  that  would  not  apply  to  a  mere  error  in  judg- 
ment It  is  not  that  a  medical  man  is  bound  to  form  a 
right  judgment,  so  as  to  be  liable  to  action  if  he  does  not. 
There  are  cases  of  insanity  ^ihich  are  very  difficult  to  deal 
with  or  to  understand.  But  what  he  is  required  to  do  is 
to  make  an  examination ;  and,  if  it  be  necessary,  to  make 
further  inquiries,  and  not  to  act  without  such  inquiries  as 
may  be  required.  It  would  be  dreadful  if  a  man  were  to 
be  visited,  in  cases  of  this  kind,  for  consequences  arising 
from  mere  error  in  judgment  or  mistake  in  fact.  There 
must,  to  make  him  liable,  be  negligence  of  the  nature  I 
have  described ;  negligence  in  the  discharge  of  those  pro- 
per duties  which  it  must  be  taken  he  has  assumed  in  un- 
dertaking to  sign  the  certificate  of  insanity ;  and  if  you 
are  satisfied  that  there  has  been  negligence  with  reference 
to  these  matters, — culpable  negligence  as  I  have  described 
it, — then  he  is  liable.  That  question  is  entirely  for  you 
upon  the  whole  of  the  evidence.  It  is  for  me  to  lay  down 
as  law,  that  the  nature  of  the  action  is,  for  breach  of  the 
duty  cast  upon  the  medical  man,  the  discharge  of  which  is 
so  important  to  the  liberties  of  his  fellow  subjects,  and 
that  in  the  discharge  of  that  duty  he  is  bound  to  use  all 
reasonable  care. 

It  is  clear  that  the  statute  intends  that  the  medical  man 
shall  make  an  examination  of  the  patient.  It  has  been 
contended,  however,  that  it  is  not  obligatory  upon  him  to 
make  any  further  inquiries.     But  it  appears  upon  the  evi- 

cc2 
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1862.  dence  that  the  defeDdant  was  not  satisfied  with  the  per- 
sonal examination ;  and  that  you  must  take  to  be  the  fact, 
and  consider  whether  it  would  not  throw  upon  him  the 
duty  of  further  inquiries.  You  could  hardly  say  that  he 
was  acting  **  under  the  authority''  of  the  act,  if  he  bad 
signed  the  certificate  solely  upon  an  examination  with 
which  he  was  not  satisfied.  But  although  I  tell  you  as  a 
matter  of  law  that  the  action  in  the  case  I  have  supposed 
would  lie  without  malicCi  I  shall  ask  you  the  question 
whether  the  act  was  done  maliciously,  because,  if  so,  there 
would  be  of  course  a  clear  cause  of  action  with  a  view  to 
any  question  of  law  that  might  afterwards  arise,  though  I 
entertain  no  doubt  about  the  action  lying  without  malice. 
If  the  defendant  kuew  that  he  was  giving  a  false  certifi- 
cate it  would  be  a  very  serious  case  indeed.  But  you  can 
hardly  say  upon  the  evidence  that  he  meant  anything  so 
wicked  as  to  give  such  a  certificate,  knowing  it  to  be 
false. 

The  principal  questions,  then,  to  which  I  desire  to  direct 
your  attention  are  these, — first,  whether  you  think  that  he 
signed  the  certificate,  untrue  in  fact,  negligently  and  im** 
properly  and  without  making  proper  and  sufficient  in- 
quiries. Now,  I  cannot  help  thinking  that  in  a  matter  of 
this  kind,  which  is  not  like  a  mere  preliminary  inquiry 
before  a  magistrate,  but  a  proceeding  upon  which  a  roan  is 
to  be  at  once  consigned  to  imprisonment  as  a  lunatic,  very 
considerable  care  is  necessary.  It  will  be  for  your  consi- 
deration what  degree  of  care  is  necessary  so  as  to  make 
out  by  the  absence  of  it  a  case  of  culpable  negligence. 
One  can  hardly  say  precisely  what  that  degree  of  care  may 
be.  It  could  not  be  said,  perhaps,  that  the  medical  man 
is  bound  to  examine  every  person  connected  with  the 
party.  The  matter  is  for  you.  You  are  acquainted  with 
the  ordinary  exigencies  of  life;  you  must  judge  as  men  of 
the  world  by  the  light  of  your  own  common  sense.  It  is 
a  matter  which,  you  see,  depends  somewhat  upon  degree. 
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It  18  said  that  one  man  might  be  satisfied  with  a  quicker  1862 
examination  than  another.  We,  for  instance,  should  take 
a  long  time  before  we  should  be  able  to  form  a  judgment 
on  a  matter  of  this  kind.  A  person  experienced  in  such 
matters  might  decide  more  quickly,  while  an  ordinary 
medical  practitioner  might  require  a  longer  time.  We 
may  take  it,  however,  as  clear  that  considerable  care  ought 
to  be  used ;  and  the  question  for  you  is  whether  the  pro- 
per degree  of  care  was  used,  or  whether  there  was  that 
culpable  negligence  which  has  been  imputed  to  the  de- 
fendant. It  is  not  a  mere  mistake  or  error  in  judgment 
which  would  amount  to  such  negligence,  but  you  must  be 
satisfied  that  there  was  culpable  negligence. 

Apart  from  that,  I  wish  to  ask  you  whether  the  certifi- 
cate was  false  to  his  knowledge ;  not  because  I  think  it 
material  that  it  should  have  been  so,  but  because  a  question 
of  law  might  arise.  If  a  physician  were  to  sign  such  a 
certificate,  knowing  it  to  be  false,  he  would  be  very  wicked, 
and  it  would  be  a  crime  which  is  made  severely  punishable 
under  the  statute.  This  is  very  much  the  same  question 
as  if  it  was  maliciously  done.  Malice  does  not  mean  merely 
spite, but  any  improper  motive;  and  to  door  assist  another 
in  doing  what  one  knows  to  be  wrong  and  wicked  is  to 
act  maliciously.  Does  the  evidence  lead  your  minds  to 
the  conclusion  that  the  defendant  90  acted  in  this  case  ?  I 
ask  you  the  question  rather  with  reference  to  points  of  law 
which  might  be  raised  if  it  were  not  answered.  Do  you 
think  the  certificate  was  wilfully  false  or  malicious?  It 
might  be  reckless  and  negligent,  and  yet  not  malicious ; 
and  I  direct  you,  if  you  are  satisfied  that  there  was  cul- 
pable negligence  as  I  have  explained  it,  to  find  for  the 
plaintiflT — that  is,  if  you  find  that  the  certificate  was  untrue 
in  fact,  and  that  he  signed  it  without  making  due  and 
proper  inquiries.  Reasonable  and  probable  cause  seems 
here  to  come  very,  much  to  the  same  thing  as  reasonable 
care.     If  there  was  a  want  of  proper  examination,  and  of 
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1862.  inquiries  arising  out  of  it,  and  if  the  defendant  acted  care- 
lessly and  recklessly,  then  there  would  be  a  want  of  reason- 
able cause,  because  a  want  of  reasonable  care. 

Then  I  have  further  to  ask  you,  with  a  view  to  a  point 
of  law  raised  by  the  counsel  for  the  defendant,  whether  the 
defendant  bona  fide  believed  in  the  truth  of  the  certificate 
from  the  inquiries  he  made,  and  believed  that  be  was  acting 
under  the  authority  of  the  act  and  was  authorized  by  the 
act  to  do  as  he  did.  It  is  contended  that,  if  so,  he  is  pro- 
tected under  the  105th  section  of  the  Act  of  1845,  even 
although  he  was  guilty  of  culpable  negligence.  I  direct 
you  in  point  of  law  that  it  is  not  so.  But  it  may  be  as 
well,  to  save  the  expense  of  another  trial,  to  have  that 
question  answered.  There  are  cases  in  the  books  showing 
that  men  may  be  acting  sometimes  in  pursuance  of  a 
statute  even  although  they  may  have  overstepped  its  en- 
actments and  gone  beyond  its  authority  (a).  But  those 
cases  refer  to  provisions  as  to  notice  or  limitation  of  action, 
and  assume  that  something  wrong  has  been  done,  the 
object  being  to  afford  an  opportunity  of  making  amends. 
And  here  the  former  part  of  the  provision  relied  upon  docs 
relate  to  notice  or  limitation  of  action,  and  therefore  the 
words  "  in  pursuance  of  the  act"  are  used.  It  is  provided 
that  no  action  shall  be  brought  against  any  person  for 
anything  done  in  pursuance  of  the  act,  unless  the  same 
shall  be  commenced  within  twelve  months;  and  if  this 
action  had  not  been  commenced  within  that  period  I 
should  have  thought  that  part  of  the  section  applied.  But 
then  it  goes  on  to  provide  that  the  party  sued  may  show  as 
a  defence  that  he  has  acted  ''  in  pursuance  and  under  the 
authority  of  the  actJ*  Here  the  phrase  is  not  merely  "  in 
pursuance  of  the  act,"  but  "  under  the  authority  of  the  act," 
that  is  authorized  by  the  act ;  and  I  am  clearly  of  opinion 
that  an  act  of  culpable  negligence  cannot  be  said  to  be 
"authorized  by  the  act."  It  is  my  opinion  strongly  that 
(a)  See  ^ed  v.  Cokcr^  13  C.  B.  850,  where  those  cases  are  cited. 
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such  a  case  is  not  within  the  protection  of  that  provision.  1862. 
It  could  not  be  pretended  that  a  case  of  malice  or  of  wilful 
falsehood  was  so;  and  if  a  duty  which  the  act  throws 
upon  the  medical  man  is  culpably  neglected,  and  he  acts 
without  performing  that  duty,  he  cannot  make  out  as  a 
defence  that  he  was  '*  authorized''  by  the  act  to  do  as  he 
did.  Still,  as  it  is  most  desirable  that  we  should  settle 
now  any  question  of  fact  which  can  possibly  arise,  I  will 
ask  you  to  tell  me  whether  you  think  the  defendant  bond 
fide  believed  in  the  truth  of  his  certificate,  even  supposing 
you  should  think  it  a  case  of  culpable  negligence?  Did 
he  bon&fide  believe  that  he  was  acting  under  the  authority 
of  the  act,  and  that  he  was  authorized  to  act  as  he  did  ?  I 
ask  you  that,  but  direct  you,  at  the  same  time,  that  if  you 
think  it  was  a  case  of  culpable  negligence  as  I  have  ex- 
plained it,  you  should  find  for  the  plaintiff. 

In  that  case  you  will  have  to  consider  the  question  of 
damages — ^as  to  which — although  you  give  damages  by 
way  of  compensation  rather  than  of  punishment,  your 
estimate  of  damages  may  depend  on  the  view  you  take  of 
the  circumstances,  whether  you  think  this  was  a  case  of 
oppression  or  only  a  mistake.  You  may  possibly  think 
that  there  may  have  been  some  violence  of  manner  on  the 
part  of  the  plaintiff  which  may  have  misled  the  medical 
men,  and  so  to  some  extent  led  to  this  misfortune. 

The  main  question,  as  it  appears  to  me,  is,  as  to  negli^ 
gence  or  want  of  reasonable  care  ;  and  as  to  that,  the  real 
test,  as  it  appears  to  me,  is  how  matters  would  appear  to 
the  defendant  under  all  the  circumstances ;  and  you  should 
endeavour  as  far  as  possible  to  put  yourselves  in  his  situa- 
tion, and  see  how  far  appearances  were  sufficient,  without 
any  further  inquiries  than  he  made.  We  have  had  a  great 
deal  of  evidence  as  to  the  conduct  of  these  two  parties — 
the  husband  and  the  wife,  and  the  question  of  the  plain- 
tiff's sanity  or  insanity.  It  was  impossible  to  exclude 
these  matters,  but  they  are  not  the  matters  which  you  have 
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1862.         to  try,  and  neither  of  these  matters  would  decide  the  ques- 
^J^'^'*'^      tion  which  we  have  to  try.     We  are  not  trying  whether 
V,  the  plaintiff  was  sane  or  insane;  it  is  impossible,  however, 

to  exclude  that  question ;  as  to  which  you  have  had  the 
evidence  of  many  of  the  neighbours.  Now,  neighbours, 
in  a  case  of  delusion,  are  not  always  judges.  Delusions 
may  be  hidden  from  their  eyes.  We  have  strong  evidence, 
however,  from  a  medical  man  who  saw  the  plaintiff  just 
before  he  was  taken.  The  medical  evidence,  however,  was 
not  so  strong  upon  this  point  as  I  had  anticipated  it  would 
be  in  favour  of  the  plaintiff  (a).  The  visitors  in  lunacy 
did  not  dispose  of  the  case  on  the  ground  that  the  plaintiff 
was  sane.  They  did  not  decide  the  question  at  all.  They 
have  been  reproached  with  not  having  done  so.  But  I 
don't  know  whether  they  were  bound  to  do  so  when  it  was 
quite  clear  that  the  plaintiff  could  not  be  legally  detained  on 
the  certificates  as  they  stood.  They  might  have  felt  great 
doubt  upon  it;  and  it  would  rather  appear  that  they 
thought  it  a  case  on  which  they  had  not  made  up  their 
minds,  though  they  paid  considerable  attention  to  it.  The 
certificate  of  Ouy  was  given  on  an  examination  three 
weeks  before,  whereas  the  act  requires  that  it  should  be 
within  seven  days.  It  was  said  that  this  might  have  been 
amended  if  the  visitors  had  really  thought  the  plaintiff 
insane;  but  I  don't  see  how  it  could  have  been  amended, 
as  it  w^s  not  a  mere  informality.  There  had  been  no 
proper  examination,  and  therefore  there  was  no  legal  foun- 
dation for  the  proceeding,  and  the  whole  fell  to  the  ground. 
I  cannot,  therefore,  blame  the  Commissioners  for  saying 
at  once  that  the  man  could  not  be  detained  on  those  cer- 
tificates, and  for  not  giving  any  decided  opinion  upon 
whether  he  was  sane  or  insane. 

{a)  Tills  of  course  was  spoken  be  for  the  defendant  to  make  out 

with  reference  to  a  count  for  want  that  the  plaintiff  was  insnne ;  not 

of  due  care.  On  a  count  in  trespass,  for  the  plaintiff  to  sliow  that  he  was 

with  a  plea  of  justification,  it  would  sane. 
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Let  us  DOW  look  at  the  effect  of  the  medical  evidence,  not  1863. 
forgetting  that  it  is  not  simply  a  question  of  sanity  or  insanity, 
although  that  incidentally  arises  and  is  necessary  to  be  con- 
sidered ;  but  we  are  not  deciding  it,  except  so  far  as  may  be 
material  in  determining  the  main  question.  In  trying  that 
question,  you  can  see  that  there  was  considerable  provocation 
on  both  sides,  and  the  husband  admitted  the  use  of  very  dis- 
gusting words,hateful  to  female  ears(a).  The  wife,it  is  plain, 
entertained  very  strong  feelings  towards  him,  and  he,  very 
likely,  was  bitter  against  her.  You  may  think  the  strength 
of  the  evidence  on  that  head  is  in  favour  of  the  husband, 
but  it  is  plain  there  was  great  bitterness  on  both  sides ; 
and  it  is  clear  that  the  wife  had  for  some  years  been  trying 
to  get  rid  of  her  husband  by  having  him  put  into  a  lunatic 
asylum,  and  that  the  certificates  of  insanity  all  arose  from 
her  suggestion.  It  is  plain  also  that,  as  I  said  before,  Guy 
had  very  strongly  espoused  her  cause  and  had  a  feeling 
about  it.  We  are  not  now  trying  either  the  wife  or  Guy ; 
but  it  is  plain,  that  with  their  feelings,  they  would  make 
very  strong  representations  to  the  defendant,  who  does  not 
appear  to  have  known  them  before.  The  conduct  of  Guy 
is  only  material  in  that  point  of  view,  as  it  appears  that 
the  defendant  in  a  great  degree  relied  upon  his  statements; 
and,  as  I  said  before,  we  should  look  on  matters  as  they 
would  appear  to  the  defendant  when  he  was  called  upon  to 
act.  He  did  not  know  what  had  gone  before ;  and  in  a 
case  of  lunacy,  as  in  any  medical  case,  a  great  deal  depends 
on  the  history  of  the  case. 

The  first  question  would  be  whether  inquiries  were  ne- 
cessary. Sometimes  a  mere  examination  of  the  party 
might  be  suflScient ;  but  the  history  of  the  case,  where  it 
is  one  of  doubt  or  difficulty,  is  always  of  the  greatest  con- 
sequence; and  here  particularly  so,  for  the  defendant 
himself  stated  that  on  a  mere  examination  of  the  patient 
he  could  not  come  to  a  conclusion  without  further  inquiry, 
(o)   Vide  anU,  pp.  339,  341. 
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1862.  It  is  said  that  bis  opinion  was  ultimately  founded  prioci- 
pally  on  the  supposed  existence  of  delusions.  Now,  a  de- 
lujiion,  of  course,  does  not  mean  a  mere  mistake  of  fact 
Hundreds  of  people  may  have  notions  that  their  friends 
have  injured  them  or  their  wives  deceived  them,  not  founded 
on  fact,  and  yet  not  delusions,  as  we  now  use  the  word. 
By  delusions  we  understand  ideas  fixed  in  the  mind  with- 
out anything  to  lead  any  rational  being  to  entertain 
them  (a).  These  delusions  often  accompany  insanity,  and 
so  are  taken  to  be  indicia  of  insanity ;  and  in  this  case,  no 
doubt,  it  is  extremely  important,  when  so  much  stress  is 
laid  on  **  delusions,"  to  make  up  our  minds  first  whether 
they  had  any  real  foundation  in  fact.  Now,  I  should  very 
much  doubt  the  case  of  the  defendant  if  it  rested  on  his 
examination  of  the  plaintiff  alone.  It  was  a  very  short 
one,  and  he  himself  said  it  led  him  to  no  certain  conclu- 
sion ;  and  what  took  place  at  it  is  doubtful,  as  the  plaintiff 
and  defendant  gave  contradictory  evidence  about  it.  It  is 
agreed  he  was  not  there  above  ten  minutes. 

One  great  matter,  as  one  of  the  supposed  delusions,  was 
whether  the  plaintiff  charged  his  wife  with  infidelity.  It  is 
admitted  that  something  was  said  about  men  coming  after 
her(6).  The  plaintiff  said  he  used  the  words  "tally-men,"  or 
tradesmen  coming  after  debts ;  but  if  these  words  were  not 
used,  or  were  not  observed,  the  defendant  may  have  fallen 
into  a  mistake,  and  a  mere  mistake  is  not  negligence. 
Having  been  told  by  the  wife  that  this  was  one  of  the  de- 
lusions he  would  naturally  connect  with  it  the  expressions 
as  to  men  coming  after  her.  You  will  consider  what  took 
place  on  that  occasion;  but  what  strikes  me  is,  that  at 
the  end  of  it  the  defendant  states  he  was  not  satisfied 
and  had  not  made  up  his  mind,  and  this  seems  to  throw 
us  upon  the  subsequent  inquiries  with  a  view  to  see* 
whether  he  was  properly  satisfied  with  them.     It  would 

(a)  Vide  ante,  p.  343.     (6)  Vide  ante,  pp.  339,  341. 
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be  culpable  negligence  on  his  part  if  he  did  not  make  due        1862. 
inquiries. 

It  is  said  that  he  ought  to  have  made  inquiries  of  the 
oian*s  near  neighbours  and  old  friends,  and  especially  of 
of  his  grown-up  children  and  sons-in-law.  It  is  easy,  after 
the  event,  to  say  what  should  have  been  done,  and  it  is 
better  to  consider  whether  what  the  defendant  really  did 
was  sufficient.  It  is  said  he  should  have  gone  to  Dr. 
Griffiths,  the  regular  medical  attendant  of  the  family ;  ^nd 
it  would  have  been  better  if  he  had  done  so.  Still,  the 
wife  had  applied  to  him,  and  referred  him  to  Ouy,  and  it 
was  natural  that  he  should  follow  her  lead.  On  the  other 
hand,  it  would  have  been  but  natural  that  he  should  also 
go  to  the  medical  man  to  whom  the  patient  referred  him. 
It  is  very  important,  however,  to  consider  what  effect  the 
first  interview  was  likely  to  produce  on  the  mind  of  the 
defendant,  and  especially  as  to  subsequent  communications. 
We  may  be  sure,  from  what  we  saw  of  the  wife,  that  she 
would  put  her  view  and  her  complaints  as  strongly  as  she 
could ;  and  so  as  to  Guy,  who  would  speak  strongly  from 
the  feeling  which  he  had  imbibed  in  her  favour,  and  who 
seems  rather  to  have  led  the  defendant  than  to  have  been 
led  by  him. 

It  is  suggested  that  the  conduct  of  the  defendant  after 
the  plaintiff's  discharge  showed  that  he  was  aware  that  he 
had  acted  wrongly ;'  and  his  visit  to  the  police  station,  and 
his  letters  to  the  proprietor  of  the  asylum  and  to  the  wife 
are  relied  on.'  He  may  have  been  afraid  that  there  was 
not  evidence  enough  to  support  his  certificate,  and  may 
have  wished  to  get  hold  of  the  sword  with  that  view.  He 
no  doubt  did  several  foolish  things — for  instance,  in 
writing  that  letter—stating  that  the  man  was  a  "  dangerous 
lunatic."  Still  he  may  have  done  that  honestly,  although 
foolishly;  and  it  is  for  you  to  say  whether  his  conduct  or 
letters  are  evidence  of  malice  or  wilful  falsehood. 

I  am  anxious  rather  to  put  the  case,  however,  upon 
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1862.  what  I  deem  to  be  the  real  ground,  viz.,  whether  the 
evidence  satisfies  you  that  there  was  culpable  negligence? 
Insanity  is  a  delicate  matter.  Perhaps  on  that  account 
there  ought  to  be  the  greater  care.  Still,  negligence  must 
be  made  out,  and  the  question  for  you  is  how  far  it  is 
made  out?  There  was  a  great  body  of  evidence  on  the 
one  side,  and  on  the  other,  chiefly  directed  to  the  question 
of  sanity  or  insanity.  The  conduct  of  these  parties,  the 
husband  and  the  wife,  towards  each  other,  is  only  material 
so  far  as  it  bears  on  the  question  of  the  existence  of  these 
alleged  delusions.  The  defendant,  in  his  certificate,  states 
that,  in  his  opinion,  the  plaintiff  is  insane,  and,  on  the 
grounds  he  sets  forth,  you  will  judge  of  the  truth  of  those 
grounds  with  reference  to  the  evidence.  "  Gay  company 
and  drink  **  are  stated,  but  of  those  there  appears  little,  if 
any,  evidence.  As  to  violence  of  temper ;  when  the  plaintiff 
was  seized,  he  seems  to  have  shown  considerable  command 
over  his  temper.  The  neighbours  stated  that  there  was  no 
trace  of  insanity  about  the  man,  and  certainly  there  was 
little  evidence  of  it.  His  violence  towards  his  wife,  the 
medical  man  had  taken  to  show  a  "  monomaniacal  aver- 
sion to  his  wife."  But  as  to  its  being  monomaniacal, 
there  is  evidence  that  it  was  not  wholly  irrational,  for  the 
daughter  was  called  and  gave  testimony  in  favour  of  her 
father,  but  stated  that  there  was  great  provocation  on  both 
sides.  As  to  the  alleged  delusion  about  infidelity,  the  hus- 
band denied  the  idea ;  and,  as  to  the  pawning,  the  wife  ad- 
mitted the  fact  As  to  the  alleged  delusion  about  ruining, 
it  was  proved  beyond  a  doubt  that  there  was  on  the  part 
of  the  wife  some  running  into  debt  and  pawning  of  goods, 
which  were  supposed  to  have  been  delusions  of  the  husband. 
The  great  fact  beyond  dispute  was  that  these  parties  had 
a  great  aversion  to  each  other.  Now,  hate  of  another  per- 
son may  constitute  a  delusion  when  it  is  without  any 
rational  foundation.  One  of  the  medical  men  stated  that 
the  man  was  excited.     Now,  "excited"  was  a  general 
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term,  and  when  medical  men  came  in  npon  him  in  that  1862. 
way  it  was  natural  that  he  should  be  **  excited/'  A  man 
may  detest  and  hate  his  wife  very  much,  and  yet  not  be  a 
madman.  Many  a  man  ill-treats  his  wife  without  that 
excuse ;  and  a  man's  behaving  brutally  to  his  wife  does  not 
show  that  he  is  insane.  The  blows  and  kicks,  however, 
were  spoken  to,  with  one  exception,  only  by  the  wife  her- 
self, though  there  were  some  appearances  which  might  be 
deemed  by  the  medical  men  to  confirm  her  statements. 
One  of  the  medical  men,  Guy,  defined  the  plaintifi*'s  in- 
sanity as  '^ diseased  feelings"  (a  strange  expression)  likely 
to  lead  to  violence  and  murder  and  **  manifested  by  a  dis- 
inclination to  see  his  wife  comfortable.''  In  short,  they 
put  it  as  a  violent,  unreasonable  antipathy  against  the 
wife  without  any  rational  ground.  Dr.  Webb  put  it  as 
a  case  of  **  dominant  passion  of  dislike  to  the  wife.''  No 
doubt  there  was  this  dominant  passion  of  dislike;  it  began, 
as  I  have  said,  very  early — in  the  first  month  of  the 
marriage.  But  it  seems  to  have  been  as  bitter  on  one 
side  as  the  other,  and  it  is  for  you  to  say  whether  it  was 
more  a  ground  for  believing -him  to  be  insane  than  her. 

I  now  leave  to  you,  as  the  main  question  in  the  case, 
whether  the  inquiries  which  the  defendant  deemed  neces- 
sary, in  consequence  of  his  examination  not  being  satis- 
factory, were  reasonably  sufficient.  You  are  not  inquiring 
into  an  error  of  judgment,  but  whether  the  defendant  has 
been  guilty  of  that  culpable  negligence  which  I  have  ex- 
plained and  described  to  you ;  negligence  in  not  making 
sufficient  inquiries,  the  examination  not  having  been 
sufficient  in  his  own  judgment.  It  would  be  dreadful  if  a 
medical  man  were  to  sufier  merely  from  an  error  of  judg- 
ment. The  question  is,  whether  there  has  been  a  neglect 
of  that  duty  which  a  person  in  a  case  of  this  kind  owes, 
not  to  interfere  in  a  matter  which  touches  the  liberty  of  his 
fellow-citizen  without  taking  due  care  and  making  a  care- 
ful examination  and  inquiry  ?    That  is  the  main  question. 
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1862.  ^  but  for  the  reasons  I  have  mentioned  I  request  you  also  to 
answer  the  other  questions  I  have  put  to  you.  The  great 
question  is — Was  there  negligence  ?  The  other  questions 
are — Was  there  malice  or  wilful  falsehood  ?  or,  Was  there 
a  bona  fide  belief  that  what  was  done  was  done  under  the 
authority  of  the  Act  of  Parliament  ? 

Pigoit,  Seijt.,  excepted  that  the  question  was  one 
merely  of  bona  fides,  and  that  the  question  of  negligence 
did  not  arise,  and  further  that  the  learned  Judge  had  not 
defined  what  negligence  was ;  but 

The  learned  Judqb  refused  to  receive  the  latter  excep- 
tion, as  he  had  carefully  explained  to  the  jury  that  it  must 
be  culpable  negligence,  not  a  mere  error  of  judgment,  nor 
even  the  absence  of  extreme  care,  but  a  neglect  of  ordinary 
and  reasonable  inquiries. 

Pigottf  Serjt,  excepted  to  that  direction.  What  were 
sufficient  inquiries  ought  to  have  been  defined. 

The  learned  Judge  declined  to  receive  that  exception. 
It  was  impossible  to  define  them  more  than  he  had  done. 
He  had  pointed  out  that  they  must  be  such  as  under  all 
the  circumstances  were  reasonably  necessary  to  satisfy  the 
judgment. 

Pigott,  Serjt.,  excepted  that  reasonable  and  probable 
cause  ought  to  have  been  defined  and  determined  by  the 
Judge;  but 

The  learned  Judge  said  he  had  abundantly  explained 
that  in  this  case  '^  reasonable  cause  "  meant,  in  substance, 
reasonable  care,  so  that  it  came,  in  effect,  to  the  question 
of  negligence.  The  reaT  question  arose  upon  that,  as  to 
which  he  repeated  that  he  laid  it  down  that  if  a  person 
assumed  the  duty  of  signing  the  certificate  without  proper 
inquiries,  %,  e.,  such  as  the  circumstances  of  the  case  re- 
quired from  a  medical  man,  be  was  liable  for  any  injury 
which  ensued. 
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It  was  finally  settled  that  the  exception  to  be  carried        1862. 
into  a  Court  of  Error  should  be  to  that  direction^  and  also 
that  the  learned  Judge  ought  to  have  left  to  the  jury  the 
question  oi  bona  fides  aione^  and  not  that  of  negligence. 

Ultimately  the  jury  returned  a  verdict  for  the  plaintiff 
on  the  second  count,  as  to  signing  the  certificate. 

Cromptow,  J. — I  presume,  then,  that  you  find  for  the 
defendant  on  the  first  county  that  he  did  not  cause  the 
plaintiff  to  be  assaulted  and  imprisoned  ? 

The  jury  said  they  did. 

In  answer  to  questions  from  the  learned  Judge,  the  jury 
found  specially,  on  the  second  count,  that,  in  the  examina- 
tion and  inquiries,  the  defendant  did  not  use  due  care  and 
caution ;  that  he  acted  negligently,  without  reasonable  care 
and  caution ;  that  the  certificate  was  false  in  fact ;  that  he 
signed  a  certificate  untrue  in  effect,  without  a  proper  ex- 
amination and  inquiries,  and  without  probable  cause ;  and 
that  on  that  account  he  was  guilty  of  culpable  blameable 
negligence  in  not  ascertaining  the  sanity  of  the  plaintiff, 
who  they  found  to  be  sane  in  point  of  fact. 

They  did  not,  however,  find  that  the  certificate  was 
false,  to  the  knowledge  of  the  defendant ;  and  found  also, 
that  it  was  not  done  maliciously. 

Crompton,  J. — I  must  ask  you  one  more  question. 
Assuming,  as  you  have  found,  that  the  defendant  was 
guilty  of  culpable  negligence,  did  he  act  bo7^  fide  and 
believe  that  he  was  acting  under  the  authority  of  the  act? 

The  jury  said  they  considered  the  defendant  thought 
that  he  had  done  enough  and  taken  sufficient  care,  but  that 
he  had  not  done  so,  though  he  acted  bond  fide,  or  honestly; 
that  is,  that  he  bond  fide  believed  in  the  truth  of  his  cer- 
tificate, from  the  examination  and  inquiries  which  he 
made,  although  he  made  them  carelessly. 

CromptoNj  J. — Did  he  think  that  he  was  acting  under 
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the  authority  of  the  act?  I  assume  from  what  you  have 
found,  that  you  mean  he  bona  fide  believed  he  was  acting 
under  the  authority  of  the  act,  and  that  he  was  authorized 
by  the  act  to  do  what  he  did  ? 

The  jury. — Yes,  we  think  so.  He  thought  he  was  au- 
thorized, although  he  did  it  negligently. 

The  learned  Judge. — Then,  that  is  a  verdict  for  the 
plaintiff  on  the  ground  of  culpable  negligence  and  want  of 
reasonable  care  or  probable  cause. 

Jury. — ^Yes. 

Verdict  for  the  plaintiff,  damages,  150/. 


MiddUiex 

Sittingt, 

Michaelmat 

TtTMm 

The  plaintiff 
having  been 
engaged  by 
wharfingers  to 
land  bags  of 
guano  (at  so 
much  a  ton) 


Coram  Cochburn,  C,  J. 
FLETCHER  v.  PETO,  Bart.,  and  another. 

JDeCLARATION,  that  the  defendants  were  possessed 
of  a  warehouse,  and,  by  their  servants,  were  storing  and 
piling  up  therein  bags  of  guano;  that  the  plaintiff  was 
lawfully,  and  by  permission  of  the  defendants,  passing 
and  carry  them  about  the  warehouse;  and  that  the  defendants,  by  their 
house,  where  servants,  conducted  themselves  so  negligently  in  and 
bVthcb da*!.^  about  the  storing  and  piling  of  the  said  bags  that  some  of 
labourers,  and    them  fell  down  and  struck  the  plaintiff,  whereby  he  was 

the  plaintiff 

having  been      much  injured  and  his  leg  was  broken. 

injured  by  the 
fall  of  some  of 
the  ban 
through  bad 
piling: — Held, 
that  It  was  for 
the  jury,  in  an 
action  by  him 
against  the 
wharfingers, 
whether  the 
piling  was  done 
by  their  men 
under  a  sepa- 
rate and  dis< 


Plea :  not  guilty. 

Lawrence  and  J^.  Lloyd  for  the  plaintiff. 

Bovill  and  Watkin  Williams  for  the  defendants. 

The  Victoria  Docks  were  leased  to,  and  worked  by,  the 
defendants  Sir  Morton  Peto,  Mr.  Brassey  and  Mr.  Betts, 
and  it  was  admitted  by  them  that  they  were  "  the  proper 
parties  to  be  sued  in  respect  of  claims  arising  in  the  work- 
ing of  the  docks." 
tinct  employ- 
ment, and  ir  so,  whether  the  fall  of  the  hags  was  caused  by  their  negligence,  or  that  of  their 
men  and  the  plaintiff  combined,  and  that  in  the  former  case  the  verdict  should  be  for  the 
plaintiff ;  in  the  latter  case,  for  the  defendants. 
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The  warehouses  at  the  docks  were  used  for  the  purpose         1862. 
of  storing  guanoy  the  bags  of  which   weighed   about  a     vj^^^cazK 
hundredweight  each,   and   which  were  piled  up   to  the  «. 

very  roofs,  in  order,  as  far  as  possible,  to  comprise  a  cargo    and  Another, 
in  a  warehouse,  and  also  as  much  as  possible,  so  as  to  be 
self-supporting,  ^nd  not  resting  on  the  sides  of  the  buildings. 

The  work  was  done  by  contract;  the  bags  being  landed, 
warehoused  and  piled  at  so  much  per  ton,  the  ships  being 
brought  alongside  the  wharf  for  the  purpose. 

On  the  12th  August,  1861,  a  ship,  the  Euphrates^  laden 
with  guano,  came  alongside  for  the  purpose  of  discharging 
her  cargo,  and  the  manager  engaged  with  the  plaintiff  to 
land,  store  and  pile  at  U.  a  ton.  There  was  some  attempt 
on  his  part,  in  the  course  of  the  work,  to  get  a  higher 
rate  for  the  storing  and  piling  above  the  cross  beams  of 
the  roof,  up  to  the  roof,  but  this  was  declined.  Two  men, 
however,  employed  at  day  wages  by  the  defendants,  were 
sent  to  assist,  and  his  case  was  that  they  were  sent  by  the 
defendants  to  do  the  piling  above  the  cross  beams,  while 
their  case  was  that  they  were  sent,  instead  of  allowing  him 
an  advance  of  price,  to  assist  him  in  doing  the  entire  work 
up  to  the  roof. 

The  case  for  the  plaintiff  was,  that  their  men  acted 
under  the  orders  and  control  of  the  defendants. 

The  case  for  the  defendants  was,  that  they  acted  under 
the  orders  and  control  of  the  plaintiff. 

In  point  of  fact,  the  bags  which  fell  were  part  of  those 
above  the  cross  beams,  between  those  beams  and  the  roof; 
and  at  the  time  they  fell  on  the  plaintiff  he  was  below  the 
beams  and  the  defendants'  two  men  were  above. 

The  defendants'  men  and  the  plaintiff  and  his  men  were 
called,  and  their  evidence  was  contradictory  as  to  the  exact 
part  which  they  were  respectively  taking  in  the  work. 

The  evidence  for  the  plaintiff  was,  that  he  had  nothing 
to  do  with  the  piling  of  the  bags  above  the  cross  beams; 
that  it  was  in  effect  undertaken  by  the  defendants;  and 
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that  Itis  part  was  only  to  bring  the  bags  up  to  the  cross 
beams  or  the  pile  upon  them^  and  shoot  or  deposit  them 
there,  the  defendants'. men  piling  them.  And  of  course 
his  case  was  that  they  were  badly  piled,  nor  did  this,  in- 
deed, seem  to  be  disputed ;  the  men  on  each  side,  in  fact* 
swearing  that  they  had  observed  to  the  men  on  the  other 
side  how  badly  the  piling  was  being  done,  and  how  likely 
some  of  the  piles  were  to  **  topple  over  ;*'  the  fault  appear- 
ing to  have  been  that  the  piles  of  bags  were  not  properly 
''tied"  on  to  each  other  so  as  to  be  a  mutual  support; 
instead  of  which  each  pile  was  separate,  and  one  of  the 
piles  being  "top  heavy,"  or  too  high  for  its  breadth,  fell 
down. 

The  great  contest  was  as  to  whether  this  piling  was 
being  done  by  the  one  party  or  the  other. 

The  effect  of  the  evidence  for  the  defence  appeared  to 
be,  that  the  act  of  piling  was  a  kind  of  joint  act  of  the 
plaintiff's  and  the  defendants'  men ;  the  former  bringing 
up  the  bags  and  giving  them  a  cast  or  shoot  with  the 
shoulder;  the  latter  receiving  them  with  the  hand,  and 
then  putting  them  into  their  proper  places. 

And  as,  beyond  doubt,  the  defendants'  men  were  above 
and  remained  stationary,  while  the  plaintiff  and  his  men 
were  bringing  up  the  bags,  the  effect  of  the  whole  evidence 
would  seem  to  be,  that  the  act  of  piling  was  really  the  act  of 
the  defendants'  men,  but  that  the  plaintiff  was  aware  they 
were  doing  it  badly,  land  noticed  it. 

At  the  close  of  the  plaintiff's  case, 

Bovilly  for  the  defendants,  cited  Wiggett  v,  Fox{a\  and 
claimed  a  nonsuit  on  the  ground  that  the  negligence  was 
that  of  the  fellow-servants  of  the  plaintiff;  but 

CocKBURN,  C.  J.,  said  he  thought  that  question  arose 
here  in  rather  a  new  form ;  because,  according  to  the  case 
for  the  plaintiff,  the  negligence  was  that  of  men  in  a  sepa- 


(o)  11  Exch.  Rep.  839. 
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rate  employment,  although  for  a  common  object.  The 
plaintiff  here  was  not,  as  the  defendants'  men  were,  em- 
ployed for  wagesj  but  under  a  separate  and  specific  con« 
tract,  and,  according  to  his  evidence,  to  do  specific  work, 
viz.,  the  landing  the  bags  and  bringing  them  up  to  the 
cross  beams;  the  rest  of  the  work,  i.  e.,  the  piling  above 
the  beams,  to  be  done  by  the  defendants'  men ;  he  doing 
only  the  carrying.  That  raised  a  question  of  fact  for  the 
jury. 

JBovilt  then  called  the  defendants'  manager  and  the  two 
men  who  had  been  sent  to  assist.  They  said  they  were  to 
assist  him  only  in  piling  the  bags  above  the  beams,  not 
in  the  landing  or  carrying. 

At  the  close  of  the  case, 

CocKBUBN,  C.  J.  (to  the  jury). — First,  was  there  a  sepa- 
rate and  distinct  employment  of  the  plaintiff  to  do  only 
the  landing  and  carrying  of  the  latter  portion  of  the  cargo, 
the  defendants  undertaking  to  pile  them  above  the  cross 
beams,  or  were  the  defendants'  men  sent  merely  to  assist 
the  plaintiff  in  doing  the  work  he  had  originally  under- 
taken, viz.,  to  land,  carry  and  pile  the  whole  of  the  bags 
up  to  the  roof?  Or,  were  the  men  who  did  the  piling  of 
these  bags  under  the  plaintiff's  control  or  under  the  de- 
fendants? If  the  latter,  then  was  the  negligence  that  of 
the  plaintiff  and  his  men,  or  of  the  defendants'  men  ?  Or 
of  both  ? 

The  jury  found,  the  first  question  for  the  plaintiff,  but 
the  latter  for  the  defendants;  finding,  in  terms,  that  the 
negligence  was  that  of  all  the  parties  together. 

Verdict  for  the  defendants  (a). 
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Fletcher 

V. 
PlTO 

and  Another. 


{a)  Latorence  moved,  H.  T.,  but  took  nothing. 
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MiddUse* 

Sittings, 

Michaelmas 

Term. 

The  plaintiff; 
a  barrister, 
who,  after  be- 
coming an 
M.  P.,  was 
made  Q.  C, 
and  also  a  re- 
corder, having 
been  partly 
acquitted  and 
partlv  cen- 
sured by  the 
benchers  of  his 
Inn  after  an 
inquiry  into 
his  conduct, 
private  as  well 
as  professional ; 
and  having 
afterwards,  on 
a  public  plat- 
form, alluded 
to  their  sen- 


SEYMOUR  V.  BUTTERWORTH. 

Jul  BEL.  The  action  was  against  the  publisher  of  the 
Law  Review  for  an  article  therein  relating  to  the  plaintiff, 
a  Queen's  Counsel  and  member  for  Southampton. 

The  declaration  set  forth  the  whole  of  the  article  at 
length ;  the  material  passages  (after  stating  that  the  plain- 
tiff was  an  Irishman)  ran  as  follows : — 


But  it  is  only  just  to  Mr,  Digby  Seymour  to  admit  that  there  are  two 
kinds  of  Irishmen,  and  that  the  cordiality  extended  to  the  one  is  by  no 
means  secure  to  the  other.  There  is  the  Irish  gentleman,  generous, 
accomplished  and  urbane — perhaps  the  highest  type  of  the  genus  gentle- 
man to  be  found  in  the  United  Kingdom.  There  is  also  the  Irish  black- 
guard— swaggering,  foul-mouthed  and  shameless ;  the  most  insolent  of 
upstarts,  the  moat  unblushing  of  swindlers ;  never  destitute  of  a  quarrel, 
never  at  a  loss  for  a  lie.  For,  as  the  Irish  gentleman  is  of  rare  quality, 
80  the  Irish  blackguard  is  consummate  in  his  growth.  Ireland  has  adorned 
our  Parliament  with  splendid  orators  and  consummate  statesmen,  and  has 
afflicted  it  also  with  a  breed  of  bawling  demagogues  and  venal  fools : 
tence  as  one  of   has  supplied  to  the  bar  of  £ngland  some  of  its  brightest  ornaments  and 

acquittal ;  some  of  its  blackest  sheep;  bestowins:  on  the  former  a  learning  and  elo- 

upon  which  no  o 

they  published  queuce  which  Englishmen  are  proud  to  admire,  and  enriching  the  latter 
their  sentence,  with  a  power  of  impudence  and  a  fertility  in  fraud  which  defy  all  descrip- 
Hsh  d^  ^"^'  ^^"'  ^'  (^^  ^^^  uninitiated  intellect)  they  pass  all  knowledge.  Should 
test  and  a  let-  one  of  this  latter  flock  find  his  way  to  an  English  circuit,  it  could  hardly 
be  considered  a  matter  for  legitimate  surprise  if  he  should  become  an 
object  of  suspicion  and  dislike,  and  "  hie  niger  ett  **  be  the  motto  coupled 
with  his  name.  But  ••  ♦•••••  yf^  never  were  able 
decision  as  un-  to  discover  that  Mr.  Digby  Seymour,  during  his  first  sojourn  in  the  House 
JUS  .^   ^'    o(  Commons,  added  in  any  appreciable  degree  either  to  the  usefulness  or 

the  brilliancy  of  that  assembly  ;  we  are  not  aware  that  any  measure  was 
secured  by  his  exertions,  or  any  principle  elucidated  by  his  oratory,  or 
any  party  at  all  benefited  by  his  adherence,  save  in  the  matter  of  his  vote. 


ter,  in  which 
he  impugned 
their  proceed- 
ings and  their 


fendant,  in  a 
legal  review, 
published  an 
article  fairly 
setting  forth 
these  docu- 
ments, with  comments,  and  also  a  narrative  of  the  plaintilTs  career,  mixed  up  with  some  ge- 
nera] reflections  on  his  character,  and  particular  observations,  suggesting  that  he  had  ob- 
tained his  appointments  by  parliamentary  influence  or  services.     In  an  action  for  libel  for 
the  publication  of  this  article  : — Held,  that— 

1.  That  the  matter  of  those  appointments  was  a  lentimafie  subject  of  public  comment. 

2.  That  even  the  private  conduct  of  the  plaintiff  might,  as  tending  to  show  whether  he 
was  a  man  of  honor  and  integrity,  be  also  legitimate  subject  of  such  comment. 

3.  That,  aa  the  plaintiff  had  in  a  public  speech  alluded  to  all  these  matters,  they  were  all 
legitimate  subjects  for  such  comments  as  were  fair,  and  nor,  in  substance,  going  beyond  the 
matters  which  were  the  subject  of  comment. 
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For  this  last  he  was  rewarded  with  the  recordership  of  Newcastle  (a),  to  18G2. 

the  just  dissatisfaction  of  the  bar,  who  thought  that  better  men  had  been  s^<^ 
passed  over  for  an  unworthy  political  motive.  It  may,  perhaps,  be  sur-  Se\mour 
mised  that  the  appointment  was  dictated  by  a  more  intimate  knowledge  buttfr 
of  the  mood  of  the  electors  of  Sunderland  than  the  general  public  pos-  worth. 
sessed ;  for  on  vacating  his  seat,  as  he  was  compelled  by  law  to  do  on 
Acceptance  of  the  office,  and  offering  himself  for  re>election,  Mr.  Digby 
Seymour  was  defeated,  and  ousted  for  the  time  from  political  life.  The 
worst  evil  attending  a  weak  government  is  the  necessity  under  which  it 
labours  to  catcK  every  possible  vote  in  any  quarter,  and  its  besetting  sin 
is  an  improper  distribution  of  patronage.  *  *  *  *  It  probably  be- 
came necessary  to  secure  every  doubtful  adherent,  and  this  consideration 
may  palliate,  but  cannot  excuse,  the  promotion  of  Mr.  Digby  Seymour 
to  the  rank  of  Queen's  Counsel.  Even  at  the  time  of  the  appointment 
rumours  were  afloat  in  the  profession  that  his  conduct  must  form  the 
subject  of  investigation  by  the  benchers  of  the  Middle  Temple;  and  we 
have  heard  that  Lord  Campbell,  shortly  before  his  death,  expressed  his 
deep  regret  that  he  had  been  ever  led  by  political  pressure  to  promise  a 
silk  gown  to  the  member  for  Southampton.  If  this  be  so,  it  furnishes  a 
curious  commentary  on  one  portion  of  Mr.  Seymour's  speech  at  South- 
ampton, in  which  he  quotes  the  patronage  of  Lord  Campbell  as  a  proof  of 
the  purity  of  his  professional  career.  It  is  an  extraordinary,  and  we 
believe  an  unprecedented  fact,  that  a  barrister  should  be  arraigned  before* 
the  benchers  of  his  Inn  for  improper  conduct,  at  the  very  tinte  when  the 
Crown  has  been  induced  to  raise  him  to  the  superior  rank  of  the  profes- 
sion. Yet  this,  we  understand  from  his  own  lips,  was  the  case  with  Mr. 
Digby  Seymour ;  and  the  language  employed  by  the  benchers  in  their 
judgment  forbids  us  to  hope  that  the  inquiry  before  them  was  either 
unjust  or  uncalled  for.  •  •  •  For,  inasmuch  as  Mr.  Digby  Seymour 
is  in  possession  of  the  whole  evidence,  and  could  give  us  the  benefit  of  a 
total  disclosure  of  all  the  circumstances  of  his  trial,  thereby  putting  him- 
self right  with  the  public — if  the  facts  admit  of  his  doing  so ;  and  as,  not- 
withstanding occasional  promises  of  such  a  disclosure,  he  remains  silent, 
the  only  reasonable  conclusion  at  which  we  can  arrive  is,  that  he  does 
not  consider  the  publication  of  the  whole  truth  likely  to  improve  his  posi- 
tion. *  *  *  *  All  we  can  do  under  these  circumstances  is  to  place 
before  our  readers  at  one  view  the  various  documents  that  have  been 
made  public  on  the  matter.  *  •  •  *  We  will  only  premise,  in  doing 
so,  that  whatever  publicity  the  scandal  may  now  have  attained  is  owing 
to  Mr.  Digby  Seymour  himself,  as  the  benchers  had  maintained  an  abio- 

(a)  Here  there  was  a  note  which  castle  as  a  proof  of  his  professional 

ran  thus: — •'  We  observe  that  in  success.     We  believe  that  Sir  Wil- 

his  speech    at   Southampton   Mr.  Ham  Hayter  could,  if  he  wei*e  so 

Digby  Seymour  instances  his  ele-  minded,  tell  a  different  tale;"  vide 

ration  to  the  Recordership  of  New-  per  Cockburn,  C.  J.,  past,  p.  378. 
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lute  Bilence  up  to  the  time  when  his  speech  to  his  constituents,  on  the  4th 
of  February  last,  was  reported  in  the  Timet  newspaper.  [All  those 
passages  in  the  speech  which  referred  to  the  judgment  of  the  benchers 
were  then  set  out  in  the  article.]  [The  effect  of  the  speech  was  to  de- 
nounce the  benchers,  and  declare  that  they  had  pronounced  a  virtual 
acquittal ;  and  also  to  ascribe  the  censures  upon  the  writer  to  jealousy  of 
him  as  an  Irishman.  It  appealed  to  the  fact  that  Lord  Campbell  had 
given  the  writer  a  silk  gown,  and  it  also  referred  to  the  writer's  appoint- 
ment to  the  office  of  Recorder  of  Newcastle.]  If  this  speech  took  the 
public  by  surprise,  it  was  read  by  the  bar  and  the  benchers,  though  on 
different  grounds,  with  considerable  astonishment.  The  bar  were  amused 
to  find  that  the  promotion  of  Mr.  Digby  Seymour,  first  to  the  recorder- 
ship  of  Newcastle,  and  then  to  the  rank  of  Queen's  Counsel,  could  be 
quoted  as  any  approval  of  his  professional  character,  when  the  favour 
shown  him  was  notoriously  the  result  of  negotiations  in  the  division 
lobby.  But  the  benchers  of  the  Middle  Temple  were  still  more  amazed 
to  read  in  the  columns  of  the  Timet  that  their  treatment  of  Mr.  Seymour 
had  been  either  unjust  in  itself,  or  could  form  the  ground  of  complaint 
on  his  part ;  still  less  that  there  was  any  obstacle  to  his  publication  of 
evidence  printed  at  length,  forwarded  to  him  by  their  direction,  and  at 
the  time  of  his  speech  lying  in  his  chambers.  •  *  •  Mr.  Digby 
Seymour  has  not  had  for  some  time  past  the  means  afforded  him  of 
giving  the  fullest  publicity  to  the  facts  alleged  against  him,  and  whether 
(in  spite  of  his  vehement  asseverations  of  injured  innocence  and  desire 
for  publication)  he  has  not  judged  it  more  prudent  to  keep  those  facta 
concealed.  [The  judgment  of  the  benchers  was  then  given,  and  the 
writer  then  went  on  to  comment  upon  it.]  We  are  clearly  of  opinion  that 
if  the  benchers  considered  Mr.  Digby  Seymour  guilty  of  even  one  of  the 
charges  brought  against  him  (and  they  admit  that  they  did  so),  they 
were  bound  to  have  disbarred  him.  Censure  was  no  adequate  punish- 
ment for  such  an  offender.  Very  recently  an  unknown  member  of  the 
bar  has  been  expelled  from  its  ranks  for  offences  certainly  not  greater 
than  the  charge  which  the  benchers  say  was  proved  against  Mr.  Digby 
Seymour.  Is  it  right  the  public  should  suppose  that  while  the  whole 
severity  of  power  is  brought  to  bear  against  the  weak,  there  is  a  dread  of 
enforcing  discipline  in  the  case  of  a  member  of  parliament  and  a  Queen's 
Counsel  ? 

The  deFendant  pleaded  simply  Not  guilty. 

Lush,  Keane  and  Joseph  Brown  for  the  plaintiflf. 

Shee,  Serjt,   Hatchins  and  It.  A.  Fisher  for  the  de- 
fendant. 

Lush,  in  opening  the  case  for  the  plainlifF,  admitted  the 
right  of  fair  and  legitimate  comment  upon  a  man's  public 
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career,  but  denied  the  right  to  attack  the  private  conduct 
of  a  public  man,  and  dwelt  principally  upon  the  allusions 
to  private  character  and  on  the  first  passage  of  the  libel, 
as  above  set  forth,  and  on  the  suggestions  as  to  the  plain- 
tiff's having  obtained  an  appointment  by  his  vote. 

The  plaintiff  was  called  and  examined  to  rebut  the  sug- 
gestions as  to  his  promotion  or  appointment  having  been 
obtained  by  his  vote.  He  admitted,  in  the  course  of  his 
evidence,  that  before  this  article  was  published  in  the  May 
number  of  the  Magazine  and  Review  the  inquiry  by  the 
benchers  and  his  conduct  had  been  matters  of  discussion 
in  the  public  papers.  He  had  seen  leading  articles  re- 
ferring to  the  judgment  and  to  his  speech  at  Southampton. 
All  the  documents  set  out  in  the  article  had  been  published 
in  the  Times,  and  in  the  month  of  February  there  were 
three  articles  in  the  THmes  upon  the  subject. 

It  was  therefore  admitted  that,  in  the  way  of  public  com- 
ment upon  a  public  speech  of  the  plaintiff,  the  particular 
matters  which  formed  the  subject  of  the  libel  had  become 
the  subject  of  public  discussion  before  the  publication  of 
the  present  libel;  and  the  plaintiff's  speech  at  Southampton, 
himself  calling  attention  to  these  matters,  had  preceded 
that  publication. 

At  the  close  of  the  case. 

The  Lord  Chief  Justice  summed  up  (a). — There  would 
be  some  difficulty,  he  said,  both  on  his  part  and  on  the 
part  of  the  jury,  in  dealing  with  the  case,  from  the  way  in 
which  it  'was  presented  for  their  consideration,  inasmuch 
as  the  whole  of  the  article  was  set  forth  in  the  declaration 
as  libellous  matter  of  which  the  plaintiff  complained.  He 
would  endeavour  to  divide  the  article  into^various  heads  of 
complaint,  so  as  to  assist  them  in  determining  the  question 
which  was  submitted  to  their  decision.  The  article  pro- 
fessed to  deal  with  the  conduct  of  Mr.  Seymour — with  his 
((/)  Reported  by  Edward  Besley,  Esq. 
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political,  proressional  and  personal  conduct.  On  each  of 
those  heads  of  charges  observations  of  a  general  character 
were  made,  and  it  was  difficult  to  see  what  was  their 
general  application,  or  how  they  applied  immediately  to 
the  question  before  them.  He  thought  the  whole  of  the 
charges  could  be  reduced  to  three  main  heads — first,  the 
•  conduct  of  Mr.  Seymour  in  obtaining  the  Recordership  of 
Newcastle;  secondly,  the  conduct  of  Mr.  Seymour  in  ob- 
taining promotion  to  the  rank  of  Queen's  Counsel ;  and 
lastly,  his  private  conduct  with  respect  to  the  pecuniary 
transactions  which  formed  the  subject  matter  of  inquiry 
by  the  benchers. 

It  was  not  disputed  that  the  public  conduct  of  a  public 
man  might  be  discussed  with  the  fullest  freedom.  It 
might  be  made  the  subject  of  hostile  criticism  and  of 
hostile  animadversions,  provided  the  language  of  the  writer 
was  kept  within  the  limits  of  an  honest  intention  to  dis- 
charge a  public  duty,  and  was  not  made  a  means  of  pro- 
mulgating slanderous  and  malicious  accusations. 

What  was  it  that  this  article  alleged  with  regard  to 
the  Recordership  of  Newcastle-on-Tyne  ?  It  was  a  per- 
fectly fair  subject  for  public  inquiry  whether  it  was  de- 
sirable that  members  of  the  bar,  being  in  the  House  of 
Commons,  should  receive  appointments  to  subordinate 
offices  as  the  reward  of  parliamentary  adhesion  from  one 
or  other  of  the  great  political  sections  of  the  State.  It 
might  be  argued,  on  the  one  hand,  that  they  ought  not  to 
be  excluded  because  they  were  members  of  parliament,  and 
that  any  influence  which  they  fairly  acquired  with  the 
government  of  which  they  were  adherents  and  supporters, 
might  be  fairly  used  to  obtain  promotions  to  which  they 
might  not  perhaps  attain  but  for  those  circumstances,  and 
for  which  they  were  perfectly  competent.  Upon  the  other 
hand  it  might  be  said,  that  although  there  was  no  objec- 
tion to  members  of  parliament  taking  office  with  all  the 
responsibility  of  office  and  in  the  face  of  the  public,  yet  it 
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was  objectionable  to  have  a  number  of  those  who,  accord- 
ing to  the  theory  of  the  constitution,  should  be  free  and 
independent  representatives  of  the  people  always  under  a 
sense  of  favour  and  obligation  to  the  government  of  the 
day.  Not  only  was  this  a  fair  matter  for  discussion,  and 
within  the  province  of  a  public  writer,  but  a  public  writer 
was  fairly  entitled,  if  in  his  opinion  such  a  course  of  pro- 
ceeding was  detrimental  to  the  independence  of  the  bar, 
to  the  independence  of  parliament,  and  to  the  independ- 
ence of  the  representatives  of  the  people,  to  animadvert 
with  severity  upon  the  conduct  of  those  who  gave  and  of 
those  who  received  such  patronage.  But  if  he  went  beyond 
that,  and  asserted  that  .a  member  of  parliament  had  bar- 
gained to  sell  his  vote  upon  a  corrupt  contract,  or  that  a 
member  would  not  have  voted  or  spoken  as  he  did  but  for 
a  corrupt  understanding  that  he  should  receive  a  reward, 
it  became  a  most  serious  charge,  and  one  which  no  roan 
writing,  whether  in  public  or  private,  should  venture  to 
make  against  another  (a).  Some  persons,  no  doubt,  enter- 
tained very  shadowy  notions  of  public  morality,  but  he 
trusted  that  those  notions  would  never  find  their  way  into 
the  jury-box,  and  that  charges  such  as  he  had  mentioned 
would  never  be  treated  lightly  by  the  verdict  of  a  jury 
when  they  could  not  be  substantiated  by  those  who  made 
them.  At  the  same  time,  those  who  filled  a  public  position 
must  not  be  too  thin-skinned  in  reference  to  comments 
made  upon  them.  It  would  often  happen  that  observa- 
tions would  be  made  upon  public  men  which  they  knew 
from  the  bottom  of  their  hearts  were  undeserved  and  unjust. 
Yet  they  must  bear  with  them  and  submit  to  be  misunder- 
stood for  a  time,  because  all  knew  that  the  criticism  of  the 
press  was  the  best  security  for  the  proper  discharge  of 
public  duties.  It  would  be  for  the  jury  to  say  whether 
the  writer  of  this  article  only  denounced  a  vicious  system. 

So  it  waB  ruled  in  Campbell  r.  Spoi- 
linooodCf  po$i. 
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(o)  That  is,  if  so,  that  it  would 
not  be  excusable  as  fair  comment. 
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or  whether  he  intended  to  impute  to  Mr.  Seymour  that  he 
had  bartered  his  vote  and  parliamentary  independence  for 
the  Bake  of  the  recordership  of  Newcastle  (a). 

As  to  that  part  of  the  article  where  the  writer  said  he 
was  unable  to  discover  in  what  respect  Mr.  Seymour  had 
added  to  the  brilliancy  of  parliament,  or  what  principle  he 
had  elucidated,  and  observed  that  such  observations  would 
hurt  the  feelings  of  no  man.  A  political  writer,  writing 
adversely,  always  doubted  the  motives  and  denied  the 
genius  of  the  person  against  whom  he  was  writing.  No 
one  could  complain  because  an  opponent  did  not  take  as 
favourable  a  view  of  his  merits  as  he  did  himself,  or  as  his 
friends  took  of  him. 

As  to  the  next  paragraph  of  the  article,  alleging  that 
the  bar  were  dissatisfied  because  better  men  had  been 
passed  over  for  the  sake  of  unworthy  political  motives, 
probably  Mr.  Seymour  himself  would  not  say  that  at  that 
time,  when  he  had  been  only  eight  years  at  the  bar,  he 
was  entitled  to  preference,  supposing  that  professional 
claims  to  advancement  had  alone  been  considered,  not 
only  among  the  members  of  the  bar  who  were  in,  but 
among  the  members  of  the  bar  who  were  out  of  parlia- 
ment Among  those  who  belonged  to  the  Northern  Cir- 
cuit, where  so  large  a  proportion  of  those  of  the  highest 
attainments  at  the  bar  were  to  be  found,  be  should  be 
surprised  if  any  one  could  say  that  there  was  not  at  the 
time  men  of  higher  standing  than  Mr.  Seymour,  and  not 
inferior  to  him,  to  say  the  least,  in  point  of  ability,  to 
whom  the  appointment  was  a  just  object  of  ambition. 

At  this  part  of  the  article  there  was  a  note,  suggesting 
that  Sir  W.  Hayter  could  throw  some  light  upon  the  sub- 
ject. The  jury  would  have  to  consider  what  was  meant  by 
that  note.  Could  they  see  their  way  to  the  conclusion  that 
it  meant  to  intimate  some  corrupt  understanding  with  the 
government— that  if  Mr.  Seymour  gave  a  vote  in  a  par- 
(«)   Vide  (uUCf  p.  377,  note  (a). 
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ticular  way  he  was  to  be  rewarded  with  the  recordership  of 
Newcastle  ? 

There  was  another  passage  in  the  article,  relating  to  the 
promotion  of  Mr.  Seymour  to  the  rank  of  Queen's  Counsel; 
the  passage  beginning  '^  One  of  the  worst  evils  of  a  weak 
government,"  and  including  the  statement  that  Lord  Camp-- 
bell  had  before  his  death  regretted  giving  way  to  political 
pressure.  It  was  for  the  jury  what  that  meant.  Did  it 
mean  that  Mr.  Seymour  obtained  his  rank  as  Queen's 
Counsel  by  virtue  of  a  corrupt  understanding  with  the 
government,  or  was  it  rather  an  attack  on  the  government 
than  on  Mr.  Seymour?  In  bis  speech  at  Southampton 
Mr.  Seymour  had  referred  to  his  appointment  by  Lord 
Campbell  as  a  sort  of  certificate  of  character  against  the 
charges  which  were  brought  against  him  and  the  censure 
which  the  benchers  of  the  Middle  Temple  had  pronounced. 
Then,  did  the  passage  mean  thatj  instead  of  citing  that  as 
a  proof  that  Lord  Campbell  considered  him  a  man  of  irre- 
proachable character,  it  ought  to  be  known  that  through 
the  weakness  of  the  government  they  were  under  the  ne- 
cessity of  securing  every  adherent  whom  they  could,  and  of 
distributing  professional  patronage  in  a  manner  which 
otherwise  they  would  not  have  done  ?  If  that  was  the  whole 
extent  of  what  was  meant  by  the  note  appended  and  the 
passage  referring  to  Lord  Campbell,  which  he  had  read, 
perhaps  there  was  nothing  very  improper  in  a  public  writer 
discussing  the  distribution  of  government  patronage  using 
such  words.  It  was  for  the  jury  to  say  whether  it  meant 
that,  or  that  Mr.  Seymour  had  corruptly  bargained  and 
sold  bis  parliamentary  independence  for  the  sake  of  pro- 
fessional advancement. 

As  to  the  passage  in  which  it  was  said  to  be  an  extra- 
ordinary and  unprecedented  thing  to  appoint  as  Queen's 
Counsel  a  barrister  over  whom  grave  charges  were  pending. 
Did  the  writer  mean  to  say  of  Mr.  Seymour  "  You  have 
been  promoted  not  because  the  Lord  Chancellor  thought 
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your  professional  claims  entitled  you  to  it^  but  because  it 
is  part  of  a  vicious  system  by  which  the  government  keeps 
in  power^  and  in  addition  the  government  have  not  ab- 
stained from  making  the  promotion  at  a  time  when  grave 
charges  are  brought  against  you  ?"  Up  to  that  point,  per- 
hapSy  nothing  was  said  which  might  not  be  said  of  any 
gentleman  who  happened  to  receive  rank,  being  at  the  time 
a  member  of  parliament,  except  that  there  was  an  allusion 
to  the  misfortune  of  Mr.  Seymour,  that  grave  charges 
were  pending  before  the  benchers.  After  referring  to  the 
plaintiff's  speech  at  Southampton,  in  which  his  appoint- 
ments were  alluded  to  as  the  result  of  professional  merit, 
the  writer  proceeded  to  assert  that  the  favours  which  had 
been  shbwn  were  notoriously  the  result  of  negociations. 
Did  that  mean  that  Mr.  Seymour  had  given  in  hid  adhe- 
sion to  the  government  in  hopes  of  obtaining  professional 
advancement,  and  had  succeeded  in  obtaining  what  he 
wished,  or  that  Mr.  Seymour  was  doubtful,  and  was  likely 
to  go  against  the  government,  but  that  negociations  took 
place  in  the  lobby  by  which  Mr.  Seymour  agreed  to 
support  the  government,  and  got  a  promise  of  the  re- 
cordership  of  Newcastle  in  the  one  case,  and  of  the 
rank  of  Queen's  Counsel  in  the  other?  If  this  was 
what  was  meant,  no  doubt  it  was  a  very  serious  charge, 
implying  a  state  of  things  inconsistent  with  political  in- 
'  dependence,  and  most  injurious  and  fatal  to  the  inde^ 
pendence  and  welfare  of  the  bar.  But  it  was  for  the 
jury,  whether  it  was  excused.  Mr.  Seymour  was  cross- 
examined  with  reference  to  the  appointment  to  the  re- 
cordership  of  Newcastle,  and  it  was  for  the  jury  to  say 
whether  what  was  extracted  from  Mr.  Seymour  led  them 
to  think  there  was  any  foundation  for  these  charges.  It 
appeared  that  a  gentleman  who  performed  the  delicate 
duty  of  whipper-in  to  the  government  was  in  communica- 
tion with  Mr.  Seymour  on  the  subject  of  the  recordership^ 
and  informed  him  that  Sir  W.  Atherton,  to  whom  it  had 
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been  offered,  had  refused  it;  but  it  may  be  that  that 
gentleman  might  have  known  that  Mr.  Seymour  wag  an 
applicant  for  the  recordership,  and  mentioned  the  fact  of 
its  having  been  refused  by  another  person,  as  an  agreeable 
piece  of  news,  without  any  intention  to  hold  out  the  ex- 
pectation that  Mr.  Seymour  would  receive  it  As  to  that 
part  of  the  libel  the  jury  would  have  to  say,  upon  the 
whole,  whether  the  writer  had  kept  within  the  fair  limits 
of  bis  right  and  duty  as  a  public  writer,  or  had  made  as- 
sertions  reflecting  upon  the  political  character  and  honour 
of  Mr.  Seymour  which  w6re  without  foundation. 

But  he  entirely  agreed  with  the  learned  counsel  for  the 
defendant,  that  this  was  not  the  prominent  part  of  the  ques- 
tion, and  he  could  not  help  thinking,  that  if  that  were  all 
which  had  been  written,  they  would  not  have  heard  of  this 
action.  The  stinging  part  of  the  article  was  that  which 
related  to  the  charges  which  ha'd  been  made  the  subject  of 
inquiry  by  the  benchers,  and  he  differed  from  the  learned 
counsel  for  the  plaintiff  when  it  was  contended  that  under 
no  circumstances  could  private  conduct  form  a  proper  sub- 
ject of  observation  for  a  public  writer.  Mr.  Seymour  did 
not  occupy  the  position  of  a  private  individual,  nor  was  it 
as  a  private  individual  that  his  conduct  was  made  the 
matter  of  inquiry.  Mr.  Seymour  was  a  barrister,  and,  as 
such,  was  subject  to  the  domestic  forum  of  the  benchers. 
It  was  beyond  dispute  that  if  the  conduct  of  a  member  of 
an  Inn  of  Court  was  such  as  to  be  unworthy  of  a  gentle- 
man, he  was  within  the  jurisdiction  of  the  benchers  of  his 
Inn.  In  the  same  way  as  officers  of  the  army  were  sub- 
ject to  investigation  when  charges  were  made  against  them 
of  conduct  unbecoming  officers  and  gentlemen,  barristers 
were  subject  to  the  jurisdiction  of  the  benchers  if  their 
conduct  was  unbecoming  the  profession  and  unbecom- 
ing gentlemen  (o).    The  benchers  exercised  their  juris- 


1862. 

Seymour 

Butter- 
worth. 


(a)  See  the  judgment    of   the 
Lord  Chief  Justice  in  the  cose  of 


Hudson  V.  Slade,  on  the  same  sub- 
ject. 
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in  which  Mr.  Seymour  stood.  Mr.  Seymour  might  have 
been  wounded  and  pained,  but  they  must  see  whether 
the  writer  did  not  take  the  sentence  pronounced  as  the 
basis  upon  which  he  founded  the  observations  which  he 
made? 

It  was  impossible  to  read  that  sentence  and  not  to  feel 
that  it  contained  condemnation  and  censure  ,of  a  very 
serious  character;  and  the  jury  had  to  judge  of  the  com' 
ments  made  upon  it.  The  writer  added  no  facts  of  his 
own,  and  was  not  responsible  for  the  facts.  A  tribunal  of 
competent  authority,  the  writer  said,  had  made  public  a 
sentence  reflecting  upon  a  public  man,  and  that  man,  upon 
whom  censure  was  passed,  had  taken  no  step,  either  by 
publishing  the  evidence  or  by  appeal  to  a  superior  jurisdic- 
tion, effectually  to  vindicate  himself  from  the  sentence. 
Surely  it  was  a  fit  subject  for  public  animadversion, 
whether  the  person  censured  was  fit  to  occupy  the  position 
of  barrister,  judge  and  member  of  parliament.  There  was 
no  attempt  to  add  any  facts,  and  the  writer  proceeding  to 
make  comments  said,  true  it  was  that  Mr.  Seymour  pro- 
tested, true  it  was  that  Mr.  Seymour  denied  the  propriety 
of  the  censure  which  had  been  pronounced  upon  him;  but 
until  Mr.  Seymour  took  the  course  which  was  open  to  him, 
of  bringing  before  the  public  the  whole  of  the  evidence 
which  had  been  taken,  and  of  which  he  was  in  possession, 
so  long  there  would  be  nothing  but  his  assertion  to  meet 
the  sentence,  and  so  long  the  writer  would  take  the  liberty 
to  say  the  sentence  was  well  founded,  and  the  facts  upon 
which  it  proceeded  incontestable.  It  was  said  that  the 
defendant  had  not  put  on  the  record  that  all  the  matters 
referred  to  in  the  sentence  were  true.  Upon  that  point 
there  was  great  force  in  the  observations  of  the  defendant's 
counsel.  Let  them  take  the  case  of  a  man  occupying  a 
high  position,  charged  with  an  offence,  brought  before  a 
jury,  and  a  verdict  passed  against  him.     Let  them  take 
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the  case  of  a  man,  whose  conduct  was  alleged  in  a  civil 
suit  to  be  unbecoming,  not  only  a  pubh'c  man  but  a  private 
individual.  Sentence  whs  passed  or  a  verdict  was  given 
against  him,  and  a  public  writer,  assuming  the  sentence  to 
be  well  founded  or  the  verdict  to  be  right,  commented 
upon  that  which  was  a  matter  of  public  interest  and  pub- 
lic observation.  The  writer  commented  upon  that  which 
must  be  taken  to  be  an  admitted  and  ascertained  fact. 
The  person  affected  might  have  the  sentence  revoked  or  he 
might  have  the  verdict  set  aside,  but  the  decision  pro- 
nounced by  competent  authority  must  be  taken  to  be  the 
fact  until  the  contrary  appeared  ;  and  a  public  writer,  who 
commented  upon  what  was  public  property,  ought  not  to 
be  held  responsible  in  an  action,  and  bound  to  take  upon 
himself  the  burthen  of  proof  as  to  the  whole  of  the  matters 
upon  which  the  decision  rested,  involving,  as  it  probably 
would,  an  inquiry  of  great  magnitude  and  great  expense. 
Now,  as  to  this,  the  question  was,  not  whether  the  sentence 
was  properly  pronounced  by  the  benchers,  but  whether  the 
writer  had  gone  beyond  the  limits  of  fair  comment  (a). 
Certainly  some  of  the  language  was  very  strong,  but  the 
writer  did  not  proceed  to  attack  Mr.  Seymour  until  Mr. 
Seymour  had  attacked  the  Northern  Circuit.  When  a  man 
sought  to  bold  another  responsible  for  a  hostile  attack  on 
himself,  he  should  not  be  the  man  who  had  unnecessarily 
and  wantonly  lavished  abuse  upon  the  other  (ft).  Mr.  Sey- 
mour went  down  to  Southampton  and  there  he  made  attacks 
upon  the  bar  and  upon  the  benchers  of  his  Inn,  which  no 
doubt  were  present  to  the  mind  of  the  writer,  and  provoked 
a  certain  amount  of  indignation  against  Mr.  Seymour, 
because,  the  jury  might  pretty  well  guess,  the  writer  was 
himself  a  member  of  the  bar.    If  the  jury  thought  that  the 


1862. 


{a)    Vide   Campbell  v.   Spotlit'         (b)  See  a  similar  observatioh  in 
tDoode,  post.         ^  Komig  v.  Ritchie,  pott, 

VOL.  III.  B  B  F.P. 
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language  of  the  writer  passed  the  proper  limits  of  fieiir  cri- 
ticism, they  would  consider  how  far  that  language  was 
provoked  by  Mr.  Seymour  sowing  broadcast  aspersions 
upon  men  of  the  highest  character  and  honour  in  the  pro- 
fession. The  language  of  the  writer  was  certainly  very 
strong,  and  especially  in  the  passage  beginning  "  There 
are  two  kinds  of  Irishmen,"  &c.,  &c.  What  was  the  mean- 
ing of  that  passage  it  was  for  the  jury  to  determine;  and 
then  they  would  have  to  say,  whether  the  plaintiff  was 
entitled  to  their  verdict,  on  the  ground  that  the  writer  had 
transgressed  the  bounds  within  which  comments  upon  the 
character  of  public  men  ought  to  be  confined  (a).  What 
was  the  meaning  of  that  passage  it  was  for  the  jury  to  de- 
termine. If  a  gentleman,  who  had  had  to  submit  to  the 
ordeal  of  an  inquiry  by  the  benchers  of  his  Inn,  and  bad 
been  the  subject*  of  severe  animadversion  and  censure,  was 
not  satisfied  with  the  decision,  but  took  the  opportunity  to 
challenge  public  attention  to  his  sentence— if  he  neither 
appealed  nor  submitted  in  a  contrite  spirit  with  the  inten- 
tion to  wipe  out  the  stain  in  the  time  to  come,  but,  if  in- 
stead he  denounced  his  benchers  as  unjust  judges, 
actuated  by  sinister  and  unworthy  motives,  and  ascribed 
the  charges  made  against  him  to  the  jealousy  or  hostility 
of  his  Circuit,  which,  as  he  alleged,  had  persecuted  him 
with  a  bitter  malignity  and  cruelty  because  he  was  an 
Irishman,  there  was  some  provocation  for  the  strong 
language  which  the  writer  had  used.  If  the  jury  thought 
that  the  writer  meant  more  than  that  Mr.  Seymour  was 
justly  blameable  and  that  his  character  as  a  public  man 
was  tarnished— if  they  thought  that  the  writer  took  upon 
himself,  without  warrant  and  without  authority,  to  apply 
to  Mr.  Seymour  the  general  observations  on  the  worse 
sort  of  Irishmen,  who  was  said  to  be  ''  fertile  in  fraud  and 
the  most  unblushing  of  swindlers,"  then  they  would  con- 

(a)  Vide  Campbell  v.  SpoitUwoode,  post. 
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aider  that,  under  those  circumstanceSy  the  plaintHT  was 
entitled  to  their  verdict,  upon  the  ground  that  the  writer 
had  transgressed  the  bounds  within  which  one  who  was 
canvassing  the  character  of  a  public  man,  ought  still  to  be 
confined.  And  so,  if  the  writer  had  taken  the  opportunity 
of  gratifying  a  bitter  and  malignant  spirit  against  Mr.  Sey- 
mour, the  defendant  must  be  held  liable. 

If  the  jury  thought  that,  instead  of  a  fair,  reasonable, 
honest,  comment  upon  the  circumstances,  this  was  made 
an  opportunity  for  gratifying  personal  vindictivenesa  and 
hostility,  they  would  have  to  assess  the  damages  which  the 
plaintiff  was  entitled  to  recover. 

The  jury  found  a 

Verdict  for  the  plaintiff,  damages  40^. 


1862. 


Court  of  Common  Plfcis,  coram  Byles,  J. 

ELLIOT  V.  HUGHES. 

Declaration,  that  the  defendant  had  contracted 
with  the  plaintiff  to  sell  and  deliver  him  seven  pockets  of 
hops,  at  a  certain  price,  which  was  paid. 

Breach:  non-delivery. 

Plea :  the  general  issue. 

Shee,  Serjt.,  and  J.  Brown  for  the  plaintiff. 
JDiffby  Seymour  and  M*Mahon  for  the  defendant. 

The  sole  question  was  as  to  damages. 

The  plaintiff  was  a  hop  merchant  at  Cirencester,  and 
the  defendant  a  hop  broker  in  Southwark. 

On  the  6th  May,  1862,  the  plaintiff  bought  of  the  de- 
fendant seven  pockets  of  hops  at  the  price  of  5/.  \Qs.  per 
cwt.,  to  be  delivered  forthwith,  and  paid  for  them  by  ac- 
cepting a  bill  for  the  amount  at  four  months. 

On  the  14th  May  the  plaintiff  demanded  the  hops,  which 
B  b2 


I8d3. 

MiddUiex 

Sittinfft. 

Hilary  Term. 

The  measure  of 
damages  for 
the  Don- de- 
livery of  goods, 
paid  for  at  the 
time  of  pur- 
chase,  is,  the 
difference  be- 
tween that 
price  and  the 
nighest  price 
the  ^oods  have 
attained  up  to 
the  time  of 
trial. 
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1863.  the  defendant  refused  to  give,  alleging  that  he  had  sold 
them  by  the  authority  of  the  plaintiff  at  the  price  of  4/.  Ids* 
per  cwt,  the  market  having  fallen  in  the  interval.  The 
market  continued  to  fall  till  September.  When  the  bill  of 
exchange  became  due,  the  plaintiff  was  sued  for  and 
obliged  to  pay  it. 

In  September  hops  rose  to  6/.,  and  in  November  to 
7/.  lOs.  per  cwt.,  at  which  price  they  continued  till  the  day 
of  trial.  The  action  was  begun  in  November.  On  the 
plaintiff  tendering  evidence  of  the  price  from  September 
to  thetime  of  trial, 

Joseph  Brown  (with  whom  was  Shee^  Serjt.),  objected 
that  such  evidence  was  not  admissible,  as  a  series  of  cases 
had  decided  that  the  measure  of  damages  for  the  non- 
delivery of  goods  purchased  was  the  market  price  at  the 
time  of  the  breach  of  contract. 

M'Mahon  (with  whom  was  Digby  Seymour),  submitted 
that  that  rule  applied  only  where  the  goods  were  not  paid 
for  at  the  time  of  the  purchase,  in  which  case  it  was  said 
that  the  buyer  not  having  parted  with  his  money,  could  go 
with  it  into  the  market  and  buy  at  the  current  price ;  but 
that  a  different  rule  prevailed  where,  as  in  the  present  case, 
the  price  was  paid  at  the  time  of  purchase.  There  was  no 
case  in  which  this  precise  point  had  been  decided  in  the 
courts  of  this  country,  though  there  were  several  decisions 
upon  it  in  the  American  courts.  The  nearest  analogous 
cases  in  our  courts  were  those  relating  to  the  loan  of  stock, 
in  which  it  was  decided  that,  on  the  failure  to  return  it,  the 
lender  was  entitled  to  recover  the  highest  price  up  to  the 
day  of  trial. 

Brown  said  that  here  the  plaintiff  had  not  paid  for  the 
hops,  but  merely  given  an  acceptance  for  them. 

His  Lordship  said  that  made  no  difference;  as  the 
plaintiff  had  given  his  acceptance,  he  was  bound  to  keep 
money  to  provide  for  its  payment  at  maturity.     He  would 
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rule  that  the  plaintiff  was  entitled  to  recover  the  value  of        1863. 
the  hops  at  the  price  of  the  present  day,  but  would  give 
the  defendant  leave  to  move  to  reduce  the  damages  if  the 
Court  should  think  he  was  wrong. 

The  jury  found  for  the  plaintiff  accordingly  at  the  price 
on  the  day  of  trial. 

Verdict,  16/.  (a). 

(a)  The  defendant  did  not  move  the  Court  to  reduce  the  damages. 
Ex  relatione  M'Mahon. 

1862. 
Court  of  Exchequer^  coram  Martin,  JB.  Middlesex 

Sittingt* 
WOODWARD    V.   PETO   and   another.  MichaelmoM 

•w^  Term, 

XJECLARATION,  that  the  defendants  were  possessed  of  In  an  action 
a  shoot  and  were  discharging  sulphur ;  that  the  plaintiff  Jfgere'for  an " 
was  lawfully  receiving  the  sulphur  into  a  lighter,  and  that  j°J"^ \\^^ 
the   defendants,  hy  their  servants,  negligently  managed  in  the  course 
their  shoot  that  the  same  fell  upon  the  plaintiff  while  he  acargo^^e^ 
was  in  the  said  lighter  and  injured  him.  were^'^aldhT 

Plea  :   Not  guilty.  ,  the  merchant 

-r»  ri-  jj-  i^i         !•*/*»  for  the  dis- 

J^arry,  oerjt,,  and  Joyce  for  the  plaintin.  charge;— Ht/d; 

Bovill  and  Watkin  Williams  for  the  defendants.  "h'linLlrm^irn 

The   action   was   against   Sir  Morton    Peto   and   Mr.  actually  en- 

gaged  m  the 

Brassey,  lessees  of,  and  worked,  the  Victoria  Docks,  and  work  were  in 
who  admitted  that  they  were  the  proper  parties  to  be  sued  ^  *"^  °^' 
in  respect  of  claims  arising  in  the  working  of  the  docks. 

A  ship  was  being  discharged  of  a  cargo  of  sulphur,  which 
was  received  into  lighters  of  the  plaintiff  through  the 
"shoot"  referred  to,  which  was  erected  by  the  men  who 
actually  did  the  work. 

The  defendants  were  paid  by  the  merchant  for  discharg- 
ing his  ship ;  and  the  case  for  the  plaintiff  was,  that  it  was 
to  be  inferred  from  this  fact  that  the  men  who  did  the 
work  and  erected  the  "  shoot "  were  in  the  employ  of  the 
defendants,  but 

Martin^  B.,  held   that  this  was  not  a  legitimate  in- 
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WOODWABD 
9. 

Peto 

and  Another, 


ference,  whether  of  law  or  fact ;  and  that  the  above  fact 
was  not  isufficiebt  evidence  to  support  it,  for  the  work 
might  have  been  done  by  the  men  under  some  sub-con- 
tract (a);  and 

Parry,  Serjt.,  thereupon  being  forced  to  call  the  steve- 
dore^ it  appeared  that  such  was  in  fact  the  case,  whereupon 

Martin,  B.,  directed  a 

Nonsuit. 

372.  And  any  inference  as  to  the 
course  of  business,  or  the  like,  is 
one  of  facty  and  not  a  presumption 
of  law ;  see  MiddUton  ▼.  Bamtdy  4 
Exch.  Rep.  241.  It  is  like  a  case 
of  primA  facie  evidence  of  negli- 
gence; Piggoti  v.  Etuiem  Ctmntieg 
Railway  Company^  3  C.  B.  229 ; 
andaee5  H.  &  N.  216. 


(a)  That  may  be  sufficient  evi- 
dence of  a  fact  which  is  consistent 
with  the  negative  or  affirmative  of 
it ;  but  it  must  appear  that  the  af- 
firmative ia  more  probable  than  the 
negative,  so  as  to  raise  a  presump- 
tion in  favour  of  the  former  rather 
Chan  the  latter,  and  show  a  balance 
that  way;  Jewell  v.  Parr,  13  C.  B. 
909;  per  Crowdbr,  J.,  17  C.  B. 


LendonSSttinga, 

Michaelmas 

Term, 


Court  of  Queens  Bench,  Guildhall,  coram  Cockbum,  C.  J. 
HUDSON  V.  SLADE  and  others- 

^«  ^^'^^  iLCTION  against  four  of  the  benchers  and  one  Dakyns, 
under-treasurer,  and  one  Bye,  head  porter  of  the  Middle 
Temple, 

Declaration,  that  the  defendants  assaulted,  seized  and 


Court  being 
engaged  in  an 
inquiry  into 
the  conduct  of 
a  barrister,  a 
member  of  the 

Inn,  especially  in  relation  to  certain  transactions  in  a  company ;  he  produced  before  them  a 
director  as  a  witness  in  his  favor ;  and  they,  having  procured,  from  the  solicitor  of  the  com- 
pany,  a  manifold  letter-book  containing  copies  of  letters  to  and  from  divers  persons,  mostly 
relating  to  the  affairs  of  the  company,  but  containing  also  two  or  three  private  letters,  cross- 
examined  him  therefrom  ;  he  afterwards  asked  for  it,  in  order,  as  he  said,  to  offer  an  explana- 
tion, and  having  got  it,put  it  in  his  pocket  and  declared  he  should  keep  it,  and,  when  requested, 
refused  to  return  it;  whereupon  they  directed  their  porters  to  retake  it  by  force  :  in  an  action 
for  the  assault,  they  justified,  on  the  above  facts ;  and  it  appeared  that  he  had  bought  and  paid 
for  the  book  in  blank : — Held,  1.  That  unless  the  book  was  the  private,  personal,  book  or  the 
plaintiff  they  had  lawful  possession,  and  he  had  no  right  to  retake  it.  2.  That  if  it  was 
really  and  mainly  the  letter- book  of  the  company,  it  would  not  be  his  private  book  merely 
by  reason  of  his  having  originally  bought  the  book  in  blank,  or  having  put  two  or  three 
private  letters  into  it.  8.  That,  whether  it  was  his  private  book  or  that  of  the  company,  was 
a  question  for  the  jury  on  the  whole  of  the  evidence,  iDcluding  the  letters  themaelvea. 
4.  That  if  it  were  the  company's  book  the  defendants  had  lawful  possession  of  it,  for  the 
purpose  of  lawfully  retaking  it  by  force,  even  after  the  plaintiff  had  it  in  his  poekeL  Quare, 
whether,  even  assuming  it  to  be  the  plaintiff's  book,  it  having  been  once  lawfully  in  the 
custody  of  the  benchers  in  the  course  of  an  inquiry  into  a  matter  over  which  they  had 
jurisdiction,  it  could  be  lawfully  taken  from  them  pending  that  inquiry  7 


SITTINGS— QUEEN'S  BENCH. 


391 


laid  hold  or  and  beat  the  plaintiff,  and  with  great  force  and 
violence  pulled  and  dragged  him  about,  and  then  gave  and 
struck  the  plaintiff  divers  blows  and  strokes  on  different 
parts  of  his  bodyj  and  head,  and  face,  and  then  violently 
cast  and  threw  the  plaintiff  down  to  and  upon  the  floor  and 
upon  certain  chairs;  and  then  hustled,  rummaged  and 
overhauled  the  clothes  and  wearing  apparel  of  the  plaintiff, 
and  then  tore  and  damaged  the  same,  and  tlien  struck  him, 
&c.,  and  also  imprisoned  him,  and  carried  him  to  a  certain 
police  station,  &c. 

Plea  :  as  to  the  assaulting,  &c.  (but  not  the  imprisoning, 
kc);  that  the  Middle  Temple  was,  and  still  is,  one  of  the 
ancient  Inns  of  Court  in  this  kingdom ;  and  the  Honorable 
Society  of  the  Middle  Temple  was  and  is  a  Society  of 
Barristers-at-Law  and  Students,  members  of  the  said 
Society,  under  the  government  and  management  of  certain 
members  of  the  said  Society,  being  the  Master,  Treasurer, 
and  Master  of  the  Bench  of  the  said  Society  for  the  time 
being  (/I).    And  the  four  first*  named  defendants  were  then 

(a)  "Au  Inn  of  Courtis  nobody       Res  y.  Gray*  $  Inn,  I  Doug.  353. 


1963. 


corporate,  but  only  a  voluntary  so- 
ciety, and  submitting  to  govern- 
ment; and  the  ancient  and  usual 
way  of  redress  for  any  grievance  in 
the  Inns  of  Court  was  by  appeal- 
ing to  the  Judges;"  Booremani 
Ciiset  cited  by  Mansfield,  C.  J., 
1  Doug.  354.  "  The  original  in- 
stitution of  the  Inns  of  Court  no- 
where precisely  appears,  but  it  is 
certain  that  they  are  not  corpora- 
tions, and  have  no  constitution  by 
charters  from  the  crown.  They  are 
Voluntary  societies,  which  for  ages 
have  submitted  to  government, 
analogous  to  that  of  other  semina- 
ries of  learning.  But  all  the  power 
they  have  concerning  the  admis- 
sion to  the  bar  is  delegated  to  them 
from  the  Judges,  and  in  every  in- 
stance their  conduct  is  subject  to 
heir  control  as  visitors;"    Ibid,; 


So,  per  TENTEaoEN,  C.  J.,  Hej  v. 
Lincoln'i  Inn,  4  B.  &  C.  885.  In 
a  case  cited  in  the  notes  to  the 
former  case,  it  appears  that  the 
defendant  pleaded  special  pleas  of 
justification,  «  wherein  were  set 
forth  the  constitution  and  regula- 
tions of  the  Inns  of  Court,  and  the 
different  proceedings  and  orders  of 
the  Middle  Temple;"  and  these 
pleas  appear  to  have  been  similar  to 
the  above.  The  cases  show  clearly 
that  the  benchers  had  juritdietion 
to  inquire  into  the  matters  set  forth 
in  the  plea,  as  relating  to  the  con- 
duct of  a  barrister  or  member  of 
the  Inn.  And  see  the  case  of 
Hart,  cited  in  a  note  to  the  Cray's 
Inn  Cattf  which  in  some  respects 
appears  to  have  been  a  similar  sort 
of  inquiry.     See  1  Doug.  354. 


Huoson 

V. 

Sladb 
and  Others 


392 


CASES  AT  THE 


1862. 


Hudson 

V. 

Slade 
and  Others. 


respectively  members  and  masters  of  the  Bench  of  the  said 
Society,  and  the  said  defendant,  Thomas  Henry  Dakyns, 
was  then  the  under-treasur^r  and  an  officer  of  the  said 
Society,  and  the  servant  of  the  Master  of  the  said  Bench  ; 
and  the  said  defendant,  Richard  Bye,  was  then  the  head 
porter  and  an  officer  of  the  said  Society,  and  the  servant  of 
the  Master  of  the  said  Bench ;  and  William  Digby  Sey- 
mour was  then  a  member  of  the  said  Society ;  and,  before 
the  committing  of  any  of  the  alleged  trespasses  herein 
pleaded  to,  divers  of  the  members  of  the  said  Society 
Masters  of  the  said  Bench,  had  as  such  Masters  held  cer- 
tain parliaments,  councils  or  meetings  of  Masters  of  the 
Bench  of  the  said  Society  in  the  Parliament  Chamber  of 
and  belonging  to  the  said  Society,  according  to  the  usage 
and  practice  of  the  said  Society,  for  the  purpose  of  inquir- 
ing, and  had  then  and  there  inquired  into  certain  matters 
affecting  the  conduct  and  character  of  the  said  William 
Digby  Seymour,  as  such  member  of  the  said  Soicety,  be- 
fore the  said  Masters  in  the  Parliament  Chamber,  touch- 
ing and  concerning  certain  of  the  said  matters  of  the  said 
inquiry  (a) ;  to  wit,  matters  relating  to  a  certain  company, 
called  "The  Waller  Gold  Mining  Company,"  with  which 
the  said  William  Digby  Seymour,  so  being  such  member  of 
the  said  Society  as  aforesaid,  had  been  connected,  and  the 
plaintiff  had  then  and  there  voluntarily  appeared  and  sub- 
mitted himself  to  be  then  and  there  examined  and  ques- 
tioned touching  and  concerning  the  said  matters  as  hcU 
by  the  said  William  Digby  Seymour  as  by  the  said 
Masters  of  the  said  Bench.  And  it  had  then  and  there, 
upon  such  inquiry  and  upon  the  examination  of  the  plain- 
tiff, as  such  witness  as  aforesaid,  appeared  before  and  to 
the  said  Masters  as  the  fact  was  that  the  plaintiff  had  been 
himself  connected  with  the  said  Waller  Gold  Mining 
Company,  and  with  divers  matters  relating  thereto,  and  the 
plaintiff  as  and  being  such  witness  as  aforesaid  had  been 
(a)  Vide  ante,  p.  391,  note  (a). 
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and  was  then  and  there  questioned  by  one  of  the  said 
Mastersj—to  wit,  by  the  said  defendant  Benjamin  Bridges 
Hunter  Rodwell, — of  and  concerning  the  last-mentioned 
matters,  and  divers  of  the  questions  of  and  concerning  the 
last-mentioned  matters,  which  had  been  and  were  then  and 
there  put  to  the  plaintiff  as  and  being  such  witness  as 
aforesaid  by  the  said  defendant  Benjamin  Bridges  Hunter 
Rodwelly  were  founded  upon  certain  papers  [of  the  said 
Masters  (a)]  which  were  then  and  there  produced  by  the 
said  Masters  for  the  purposes  of  the  said  inquiry,  and 
which  were  then  and  there  in  the  possession  and  custody 
of  the  said  Masters  (b),  to  wit,  copies  of  certain  letters 
which  the  plaintiff  then  and  there  admitted  to  have  been 
written  by  him  and  other  persons  connected  with  the 
said  Waller  Gold  Mining  Company,  and  from  which 
papers  the  conduct  of  the  said  William  Digby  Seymour 
and  of  the  plaintiff  and  the  credibility  of  the  plaintiff  as 
such  witness  as  aforesaid  respectively  with  reference  to  the 
last-mentioned  matters  might  and  would  have  been  made 
more  manifest;  and  because  the  said  inquiry  and  the  said 
examination  of  the  plaintiff  as  such  witness  as  aforesaid 
could  not  be  then  and  there  completed  and  terminated  at 
the  last-mentioned  parliament,  council  or  meeting  so  held 
as  aforesaid,  the  said  parliament,  council  or  meeting  was 
then  and  there  duly  adjourned  by  the  said  Masters  to  a 
certain  other  ddy,  and  was  on  the  last-mentioned  day  and 
before  the  committing  of  any  of  the  alleged  trespasses 
herein  pleaded  to  by  such  adjournment  as  aforesaid  duly 
continued  and  again  held  in  the  said  Parliament  Chamber, 
and  was  so  held  by  and  before  the  said  defendant$i,  &c.,  as 
and  being  such  Masters  as  aforesaid,  and  others  members 
of  the  said  Society,  Masters  of  the  said  Bench,  for  the  pur- 
pose of  continuing  the  said  inquiry  ;  and  the  said  inquiry 
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(a)  Tliat  if,  papers  of  which  they 
were  then  lawfully  posseaaed  down 
to  and  at  the  time  of  the  assault. 


(6)  Vide  tupra.  The  validity  of 
the  plea  appears  to  det>end  upon 
this  allegation. 
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was  then  and  there  continued  accordingly,  and  the  plaintiff 
then  and  there  again  voluntarily  appeared  before  and  at 
the  said  parliament,  council  or  meeting  as  such  witness  as 
aforesaid,  and  again  submitted  himself  to  be  examined  and 
questioned  touching  and  concerning  the  said  matters  as 
aforesaid  ;  and  the  said  papers  were  then  and  there  again 
produced  by  the  said  Masters  for  the  purposes  of  the  said 
inquiry,  and  were  then  and  there  in  the  possession  and  cus- 
tody of  the  said  Masters ;  and  the  defendants  say,  that 
thereupon  the  plaintiff  immediately  before  the  committing  of 
any  of  the  alleged  trespasses  herein  pleaded  to,  and  whilst 
he  was  so  appearing  and  being  questioned  as  such  witness  as 
aforesaid  in  the  said  Parliament  Chamber,  did  [fraudulently 
and  by  false  pretences,  and  in  order  to  screen  himself  from 
the  more  ample  disclosure  of  his  said  conduct  (a),]  and  to 
prevent  the  said  Masters  of  the  said  Bench  from  judging 
of  his  credibility  as  such  witness  as  aforesaid,  and  from 
proceeding  with  the  said  inquiry  in  so  ample  a  manner  as 
they  otherwise  might  and  could  have  done,  obtain  posses^ 
sion  of  the  said  papers  from  the  hands  of  one  of  the  said 
Masters,  and  then  and  there  wrongfully  and  forcibly  kept 
possession  thereof,  and  secreted  the  same  upon  his  person, 
and  converted  the  same  to  his  own  use ;  and  although  he 
was  tlien  and  there  and  before  the  committing  of  any  of 
the  alleged  trespasses  herein  pleaded  to  requested  by  the 
said  Masters  to  deliver  up  to  them  the  said  papers,  he  then 
and  there,  and  before  the  committing  of  any  of  the  alleged 
trespasses  herein  pleaded  to,  wholly  refused  so  to  do,  and 
wrongfully  and  forcibly  withheld  the  same  so  secreted  and 
converted  as  aforesaid  against  the  will  of  the  said  Masters; 
and  thereupon,  by  reason  of  the  premises  and  because  the 
said  Masters  then  had  immediate  and  urgent  need  then 
and  there  to  obtain  possession  of  and  use  of  the  said 
papers  for  the  purpose  of  prosecuting  the  said  inquiry  as 

(a)  This  part  was  by  consent  struck  out  by  the  Lord  Chief  Justice  at 
tbc  trial  as  mere  surplusage ;  vkk  pott. 
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the  plaintiff  then  well  knew,  the  said  dercndants  first 
named,  as  and  being  such  Masters  of  the  said  Bench  as 
aforesaid,  then  and  there,  and  during  the  said  holding  of 
the  said  parliament,  council  or  meeting,  and  in  fresh  pur^ 
suit  of  the  said  papers  (a),  and  in  order  to  obtain  (6)  posses- 
sion thereof,  commanded  and  required  the  said  other  de- 
fendants (Dakyns  and  Bye),  as  and  being  such  officers 
and  servants  of  the  said  Masters  a3  aforesaid,  to  take  the 
said  papers  from  and  out  of  the  possession  of  the  plain- 
tiff (c)  ;  and  thereupon  the  said  defendant  Bye,  with  the 
aid  of  the  said  defendant  Dakyns,  as*  and  being  such 
officers  and  servants  as  aforesaid,  and  in  pursuance  of  the 
said  commands  of  the  said  Masters,  and  in  order  to  obtain 
possession  of  the  said  papers  for  the  said  Masters,  then  and 
there  gently  laid  their  hands  on  the  plaintiff,  for  the  pur- 
pose of  taking  from  him  the  said  papers,  using  no  more 
force  than  was  necessary  in  that  behalf;  and  because  the 
plaintiff  then  and  there  violently  resisted  and  assaulted  the 
said  defendant  Bye  and  struck  and  kicked  him  and  pulled 
him  about ;  the  said  defendant  Bye  then  and  there,  and  in 
the  presence  of  the  said  other  defendants,  and  with  their 
assent,  necessarily  and  unavoidably  a  little  assaulted  and 
beat  the  plaintiff  and  laid  him  down  on  certain  chairs  and 
upon  the  floor  there,  and  a  little  pulled  about,  tore  and 
damaged  the  wearing  apparel  and  the  effects  of  the  plain- 
tiff in  the  declaration  mentioned,  using  no  more  force  than 
was  necessary  in  order  to  endeavour  to  obtain  the  said 
papers  from  the  plaintiff  as  aforesaid,  and  to  defend  himself 
from  the  said  attacks,  assaults  and  violence  of  the  plaintiff, 
which  are  the  alleged  trespasses  herein  pleaded  to. 

3.  As  to  so  much  of  the  declaration  as  the  second  plea 


(a)  That  is,  before  the  plaintiff 
had  acquired  a  lawful  posseraion, 
which  a  person  does  not  do  by  a 
mere  act  of  trespass;  Broum  v. 
Dawson,  12  A.  &  E.  628. 

(b)  That  is,  to  re-obtain,  or  ratlicr 


to  retain  possession ;  vide  post,  410. 
(c)  Which,  according  to  Chatn- 
bers  ▼.  Metier,  ante,  205,  they 
would  have  a  right  to  do,  having 
from  the  first  resisted  the  plaintiff's 
attempt  to  possess  himself  of  the 
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18  not  pleaded  to  (a),  the  defendants  say,  that  before  and  at 
the  time  of  the  committing  of  the  alleged  trespasses  herein 
pleaded  to,  the  defendants  first  named  were  respectively 
such  Members  and  Masters  of  the  Bench  of  the  said  So- 
ciety of  the  Middle  Temple,  as  in  the  second  plea  men- 
tioned, and  the  said  defendant  Dakyns  was  then  the  under- 
treasurer  and  an  officer  of  the  said  Society  and  the  servant 
of  the  Master  of  the  said  Bench,  and  the  said  defendant 
Bye  was  then  the  head  porter  and  an  officer  of  the  said 
Society  and  the  servant  of  the  Masters  of  the  said  Bench  ; 
and,  amongst  others,  the  said  defendants  first  mentioned 
were  then,  as  such  Masters,  holding  a  parliament,  council 
or  meeting  of  the  Masters  of  the  Bench  of  the  said  So- 
ciety in  the  said  Parliament  Chamber  of  and  belonging  to 
the  said  Society,  according  to  the  usage  and  practice  of 
the  said  Society;  and  thereupon  the  plaintiff,  then  being 
in  the  said  Parliament  Chamber,  immediately  before  the 
committing  of  any  of  the  alleged  trespasses  herein  pleaded 
to,  violently  assaulted  the  said  defendant  Richard  Bye(&), 
and  struck  and  kicked  him  and  pulled  him  about,  and 
made  an  afiray  in  breach  of  the  peace  of  our  lady  the 


book  ;  whether  or  not,  the  law  laid 
down  in  Blades  v.  Higgn^  30  L.  J., 
C.  P.  347,  that  a  mere  constructive 
possession  (that  is,  a  possession  re- 
vested in  law  by  a  request  to  rede- 
liver a  chattel  wrongfully  taken  pos- 
session of,)  is  sufficient  to  justify  a 
forcible  retaking ;  as  to  which,  quare. 
Here,  however,  that  question  did 
not  arise;  for  the  plea  carefully 
shows  that  the  defendants  never 
acquiesced  in  or  allowed  the  plain- 
tiff  to  get  lawful  possession  of  the 
book,  but  protested  against  and  re- 
sisted his  attempt.  So  that  if  they 
had  lawful  possession  previously ,  he 
bad  no  possession  at  the  time  of 
the  assault.     The  case  would  of 


course  be  clearer,  as  to  the  law,  if 
the  treasurer  had  grasped  his  arm 
as  he  put  it  into  his  pocket;  but 
that  was  a  mere  surprise,  and  so 
soon  as  the  defendants  saw  the 
act  done  they  protested  and  re- 
sisted. 

(a)  That  is,  the  alleged  impriton- 
ment. 

(6)  That  is,  unlawfully  assaulted 
him,  which  would  depend  upon 
whether  he  could  plead  ton  attauU 
demesne  to  an  action  by  Bye;  and 
that  would  of  course  depend  upon 
whether  Bye  could  justify  his  own 
previous  assault;  and  that  involves 
the  question  raised  in  the  first  plea ; 
vute  ante,  p.  395  (r),  and  post,  400. 
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Queen  in  the  said  Parliament  Chamber,  in  the  presence 
of  the  defendants  respectively ;  and  because  the  plaintiff 
then  and  there  made  a  great  noise  and  disturbance,  and 
continued  to  make  a  great  affray  in  breach  of  the  peace  as 
aforesaid,  the  defendants,  as  and  being  such  Masters  of 
the  said  Bench  and  such  officers  and  servants  respectively 
as  aforesaid,  did,  by  reason  of  the  premises  and  in  order 
to  prevent  the  continuance  of  the  said  affray  and  breach 
of  the  peace,  then  procure  the  attendance  in  the  said  Par- 
liament Chamber  of  two  police  officers  (a\  having  then  and 
there  due  and  lawful  authority  to  act  in  that  behalf;  and 
because  the  plaintiff  then  used  menacing  language,  and 
continued  to  make  a  great  noise,  disturbance  and  affray 
in  the  said  Parliament  Chamber  in  breach  of  the  peace 
as  aforesaid  (i),  the  said  defendants,  as  and  being  such 
Masters  of  the  said  Bench  and  such  officers  and  servants 
respectively  as  aforesaid,  did,  in  order  to  prevent  a  continu- 
ance of  the  said  nffray  and  breach  of  the  peace,  request 
the  said  police  officers  to  take  the  plaintiff  into  their  cus- 
tody to  be  dealt  with  according  to  law  in  respect  of  the 
premises;  and  the  said  police  officers,  having  then  and 
there  due  and  lawful  authority  to  act  in  that  behalf,  then 
and  there  accordingly  took  the  plaintiff  into  their  custody 
and  conveyed  him  to  the  nearest  police  station-house,  and 
had  him  in  their  custody  there  for  the  purpose  last  afore- 
said,  which  are  the  several  trespasses  herein  pleaded  to. 
Issue. 

New  assignment:  that  the  plaintiff  sues  the  defendants. 
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(a)  That  a  person  committing 
an  afiray  may  be  given  into  custody 
to  prevent  its  continuance ;  Timothy 
V.  Simpaon,  1  C.  M.  &  R.  757;  Price 
T.  SetUtft  10  CI.  &  Fin.  28.  But 
then  the  only  "  affray"  was  caused 
here  by  the  assault  on  the  plaintiff*, 
and  the  question  would  be  whether 
thtU  was  justified. 


(6)  This,  of  course,^  would  be 
proved,  assuming  the  first  plea  sus- 
tained, as  showing  that  he  wrong' 
Jitliy  seized  the  book,  and  that  they 
lawfully  resisted  his  seizure  of  it* 
The  validity  of  this  plea,  therefore, 
would  depend  on  the  former,  and 
involve  the  same  question;  vide 
ante,  p.  395  (c),  and  potiy  400. 
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not  only  for  the  causes  of  action  in  the  said  second  and 
third  pleas  admitted  and  attempted  to  be  justified,  but 
also  for  that  the  defendants,  on  the  other  and  different 
occasions  and  for  other  and  different  purposes  in  the  second 
and  third  pleas  mentioned,  &c. 

M.  Chambers,  Collier  and  Horace  Lloyd  for  the  plaintiff. 

Shee,  Serjty  Pigoit,  Serjt.,  and  Field  for  the  defendants. 

The  preliminary  averments  in  the  special  pleas,  as  re- 
garded the  existence  of  the  Society  and  the  holding  the 
inquiry,  were  not  disputed. 

On  the  other  hand,  it  was  not  denied  that  the  four  prin- 
cipal  defendants  ordered  the  two  other  defendants  to  re- 
take the  papers  from  the  plaintiff,  and  to  use  so  much 
force  and  violence  as  might  be  necessary  for  that  purpose^ 
though  it  was  denied  that  they  gave  him  into  custody. 

The  defendants'  lawful  possession  of  the  papers  was  the 
main  matter  of  controversy. 

As  to  that  the  evidence  was  thus : — 

One  of  the  charges  made  against  Mr.  Seymour  ti^as,  that 
he  had  misappropriated  certain  shares  of  a  Captain  Robert- 
son, a  co*director  in  a  gold  mining  company  (since  wound 
up),  called  the  ''  Waller  Gold  Mining  Company."  The 
defence  was,  that  the  shares  had  been  deposited,  with 
Robertson's  assent,  in  order  to  meet  liabilities  arising  out 
of  certain  transactions  in  the  share  market.  To  sustain 
this  defence,  Mr.  Seymour,  on  the  8th  June,  1861,  when 
the  inquiry  was  pending,  called  before  the  benchers,  as  his 
witness,  Hudson,  the  now  plaintiff,  who,  as  it  appeared  from 
his  evidence  then,  and  now,  had,  in  1852  become  acquainted 
with  Mr.  Seymour,  and,  in  connection  with  him,  had  formed 
the  company ;  he  and  Robertson  afterwards  being  directors, 
and  Mr.  Seymour  chairman  of  the  company.  .  It  was  while 
Mr.  Seymour  was  chairman,  and  the  plaintiff  and  Robert-  . 
son  directors,  that  the  transaction  in  question  took  place. 

Previously  to  the  plaintiff's  thus  appearing  before  the 
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benchers  to  be  examined,  they  had,  unknown  to  him,  got 
a  manifold  letter-book,  marked  "  private  letter-book," 
which  had  been  left  at  the  oflSce  of  the  company,  and 
which  they  obtained  from  one  Brown,  who  had  been  so- 
licitor of  the  company,  and  with  whom,  after  its  collapse, 
the  book,  &c.  had  been  left.  This  book  contained  seven- 
teen letters,  of  which  one  was  marked  "  private,"  and, 
with  one  or  two  others,  related  to  affairs  of  the  plaintiff,  or 
of  the  plaintiff  and  Mr.  Seymour,  of  a  nature  entirely  private. 
The  bulk  of  the  letters,  however,  related  to  the  affairs  of 
the  company ;  and  only  six,  out  of  the  whole  number,  were 
letters  of  or  from  the  plaintiff  (a).  The  rest  were  letters 
to  and  from  other  persons,  and  neither  written  to  or  by 
the  plaintiff.  Most  of  them,  indeed,  were  copies  of  letters 
by  him  or  the  secretary  to  agents  or  officers  of  the  com- 
pany at  home  or  abroad— as,  to  the  engineer,  the  resident 
manager,  or  the  like ;  and  the  letters  of  the  plaintiff  had 
numerous  allusions  to  Mr.  Seymour.  There  was  one  letter 
^from  the  plaintiff  to  the  manager  of  the  mine  in  America 
(one  Greg),  dated  November,  1854 — which  contained  allu- 
sions to  a  dividend  to  be  declared,  and  asking  for  reports 
and  advices  such  as  would  justify  it;     It  ran  thus : — 

**  Let  U8  know  the  exact  results  from  the  Waller  vein,  in  which  we  are  all 
deeply  interested.  The  result,  we  hope,  is,  that  we  may  he  in  a  position, 
by  the  beginning  of  the  year,  to  pay  a  5  per  cent,  dividend.  We  shall  be 
glad  to  be  advised  by  you  in  time  that  we  have  obtained  sufficient  from 
the  Waller,  after  paying  the  cost  of  production.  It  will  require  about 
3,000/.  to  be  shown  as  produced,  to  effect  this.  If  you  send  the  advices 
we  can  arrange  the  matter  very  easily.  The  immediate  results  of  paying 
a  dividend  will  be,  that  we  shall  get  money  enough  to  carry  on  our  ope- 
rations on  a  scale  which  would  please  you.  o  o  o  yf^  ^[^  qq^  make 
use  of  your  report  until  we  had  secured  S.*s  shares  fVom  being  thrown  on 
the  market    At  the  end  of  the  week  we  shall  report  the  striking  of  the 


(a)  It  has  been  often  held,  at 
law  and  equity,  that  private  letters 
•re  the  property  of  the  writer,  so 
tliat  they  cannot  be  published  by  the 
party  receiving  them  (per  Mans- 
field, C.  J.,  Miller  v.  Taylor,  4 
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Burr.  2356),  though  he  has,  of 
course,  a  lawful  possession  and  pro- 
perty in  the  paper  ;  Earle  v.  Ho/- 
demeM$,  4  Bing.  462;  The  Bishop 
of  Exeter  v.  ShutU^  in  Chanc,  £• 
T.  1863. 
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Waller  Tein»  and  keep  up  the  excitement  by  gradual  duchturet  of  our 
good  fortune,  reserving  for  our  meeting  something  very  first-rate  as  a 
climax.** 

There  was  a  letter,  of  August,  1865,  from  the  secretary 
of  the  company  to  the  plaintiff,  then  in  America,  from 
which  it  appeared  that  the  dividend  had  been  declared, 
and  that  Greg,  the  manager,  to  whom  the  former  letter 
had  been  written  by  the  plaintiff,  was  then  in  England ; 
and  it  contained  these  passages,  referring  (as  was  suggested) 
to  the  previous  letter  above  set  forth  : — 

"  Greg  has  had  repeated  interviews  with  Mr.  Seymour.  •  •  •  He 
(Greg)  has  a  letter  in  his  possession  from  you,  which  he  says  will  damn 
you  to  all  eternity,  o  o  o  jii^  shares  are  without  the  leart  move- 
ment. Since  the  payment  of  the  dividend,  there  has  not  been  a  single 
transaction;  which  is  a  matter  of  some  surprise  to  Mr.  W.  D*  Sc^-mour 
and  myself."    ©    •     © 

These  were  the  principal  passages,  from  which  the 
benchers  had  cross-examined  tlie  now  plaintiff,  especially 
as  to  the  transactions  as  to  the  share  market  and  the  de- 
claration of  the  dividend  referred  to,  with  a  view,  as  was 
suggested,  to  raise  the  price  of  the  shares ;  and  in  particular 
with  reference  to  the  passage  as  to  ''  gradual  disclosures" 
and  ''  keeping  up  the  excitement,"  ice.  The  book  was 
handed  to  him  to  read  from,  and  he  read  from  it.  At  the 
close  of  the  sitting,  the  cross-examination  of  the  plaintiff 
not  having  been  closed,  he  was  asked  to  attend  again 
next  day,  and  agreed  to  do  so.  He  came  accordingly,  and 
asked  to  be  allowed  to  look  at  the  book,  for  the  purpose 
of  offering,  as  be  said,  some  explanation.  It  was  at  once 
handed  to  him  for  that  purpose,  and,  having  got  it,  he 
folded  it  up  (a),  put  it  into  his  coat  pocket,  and  then  de- 
clared that  it  was  his  private  letter-book,  and  that  he  should 
retain  it.    The  benchers  remonstrated  with  him,  and  re- 


(a)  If  at  this  moment,  or  during 
the  course  of  the  act  of  folding  up 
and  pocketing  the  book  his  hand 
had  been  arrested,  or  his  arm  seized, 
before  the  act  of  appropriation  had 


been  completed,  it  could  scarcely 
be  contended  that  the  assault  would 
not  have  been  justifiable,  supposing 
the  benchers  had  a  lawful  posses- 
sion ;  vide  ante,  p.  395  (r). 
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peatedly  requested  him  to  return  it  (as  did  Mr.  Seymour) ; 
but,  on  his  refusal^  directed  their  porters  to  retake  it  (a). 
They  attempted  to  do  so,  and  in  that  attempt  committed 
the  assault  complained  of;  and  which  was  admitted  and 
avowed.  The  police  were  sent  for,  and  whlen  they  came 
the  plaintiff  appealed  to  them  against  the  violence  of  the 
benchers,  and  they  appealed  to  them  to  enforce  re-delivery 
of  the  book.  The  case  for  the  plaintiff  was,  that  they  gave 
him  into  charge  for  stealing  it  (b).  This  they  denied,  and 
the  charge,  as  entered,  was  for  unlawful  possession.  The 
charge  was  not  renewed  at  the  police  station,  and  the 
plaintiff  was  at  once  liberated. 

The  plaintiff  swore  that  he  had  bought  the  book  when 
in  blank,  and  paid  for  it  out  of  his  own  money,  and  that 
be  had  kept  it  in  a  private  drawer  at  the  office  under  his 
own  lock  and  key.  He  was  cross-examined  as  to  the  con- 
tents, and  as  to  how,  if  that  were  so,  other  persons  had 
access  to  it  and  copied  their  own  letters  in  it,  which  he 
attempted  to  explain  by  stating  that,  during  his  absence  in 
America,  he  had  desired  his  friend,  the  secretary,  to  keep 
him  informed,  from  London,  of  anything  which  happened 
at  home;  and  thus  (it  was  suggested)  other  persons  might 
have  got  access  to  it,  and  it  was  used  for  letters  to  other 
persons.  He  stated  that  there  was  another  letter-book  for 
the  company,  of  which,  however,  there  was  no  other  evi- 
dence; and  this  book  certainly  had  in  it  letters  of  the 
company.  It  appeared  that  ail  the  other  books  but  this 
were  lost,  and  this  book  had  not  been  claimed  by  the 
plaintiff  as  his  when  first -he  saw  it. 

During  the  struggle,  Mr.  Seymour,  who  had  been  a 


(a)  As  to  whether  this  was  jus- 
tifiable, see  Bladei  v.  Higgi,  30 
L.  J.,  C.  P.  347,  and  the  note  to 
Milier  v.  Chumbert^  ante,  p.  205 ; 
vide  ante,  p.  395. 

(6)  See  Regina  v.  Guerniey,  1  F. 
&  F.  394,  tliat  there  may  be  felony 

VOL.  III.  F 


in  taking  a  paper  of  no  pecuniary 
value  animofurandi.  That  of  course, 
however,  involves  two  things ;  the 
absence  of  all  property^  in  the 
party  taking  it,  and  the  absence  of 
any  bond  fide  belief  on  his  part  of 
such  property. 
F  F.F. 
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1862.        eo-director,  desired  the  plaititifF  to  return  the  book  to  the 
^"^      benchers. 

V.  In  the  proof  of  the  plaintiff's  case  the  book  was  pro*- 

ducecl. 

Upon  these  facts, 

Shee,  Serjt.,  contended  that  the  property  of  the  book 
was  not  in  the  plaintiff,  as  it  was  not  really  k  private 
letter-book  of  his,  but  virtually  the  letter-book  of  the 
company ;  that  the  defendants  had  lawful  possession  of  it 
for  the  purposes  of  the  inquiry  (having  obtaitied  it  frooi 
the  solicitor  of  the  company  for  that  purpose);  and  that  as 
it  had  been  unlawfully,  and  by  a  trick  and  false  pretence^ 
obtained  from  them,  they  had  a  right  to  retake  it  by  force. 

Chambers,  for  the  plaintiff,  insisted,  on  the  contrary, 
that  the  book  was  the  private  book  of  the  plaintiff,  and 
was  not  the  book  of  the  company ;  and  that,  even  if  it 
were,  it  was  still  the  book  of  the  plaintiff  as  a  shareholder 
and  director  of  the  company,  and  that  he  was  entitled  to 
it  as  against  the  defendants;  so  that,  even  assuming  that 
if  they  were  entitled  to  it  they  could  retake  it  by  force,  they 
were  not  entitled  to  it  as  against  the  plaintiff.  Further,  he 
denied  that  the  defendants  could  be  justified  in  retaking 
the  book  by  actual  personal  force  and  violence,  even  as- 
suming it  to  be  theirs  (a) ;  and  he  pressed  for  a  verdict  as 
to  the  imprisonment  as  well  as  the  assault. 

In  the  course  of  the  case, 

CoCKBURN,  C.  J.,  said  he  was  of  opinion  that  the  alle- 
gation (b)  in  the  plea  that  the  plaintiff  took  the  book  in 
order  to  screen  himself  was  immaterial;  and  thereupon,  on 
the  application  of  the  counsel  for  the  defendants,  directed 
it  to  be  struck  out. 

At  the  close  of  the  evidence, 

C06KBURN,  C.  J.,  said,  there  is  an  allegation  in  the  plea 

(a)   Vide  notes  to  Chambert  V.  Miller,  dnte,  p.  203. 
(6)   FKfe  dfi/e,  p.  394. 
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that  the  papers  were  the  papers  of  the  benchers  at  the 
time  of  the  assault.  That  I  shall  leave  to  the  jury,  with 
this  direction,  that  it  depends  upon  whether  the  letter-book 
was  the  plaintifPs  private  and  personal  book  or  the  book 
of  the  company;  in  which  latter  case  I  shall  direct  the 
jury  to  find  the  question  in  favour  of  the  defendants,  as  I 
am  of  opinion  that  they  would  then  have  a  lawful  posses- 
sion of  the  book'  for  the  purpose  of  the  inquiry. 

But  then,  in  the  event  of  that  question  being  rightly  de^ 
termined  in  favour  of  the  plaintiff,  another  question  will 
arise,  which  appears  to  me  to  be  of  law,  and  which  I  pro- 
pose to  reserve;  viz.,  whether,  even  assuming  that  the 
papers  were  the  plaintiff's  private  and  personal  papers, 
they  were  not  lawfully  in  the  possession  of  the  benchers 
as  a  species  of  domestic  tribunal  (a),  having  a  lawful  juris- 
diction to  pursue  a  certain  inquiry  (although,  no  doubt,  not 
having  the  compulsory  powers  of  a  regular  Court  of  Jus- 
tice), just  as,  in  a  Court  of  Justice,  private  papers,  which 
have  not  been  produced  by  a  witness,  and  placed  in  the 
custody  of  the  officer  of  the  Court,  are,  pending  the  trial, 
in  his  lawful  possession ;  whether  or  not,  in  fact,  they  were 
produced  voluntarily  or  compulsorily  (b).  That  question  I 
shall  reserve. 


1862. 


(a)  Juit  as  the  vuitatorial  jurig- 
diction  is  not  the  less  one  recog- 
nized by  law,  even  to  the  exclasion 
of  Courts  of  Law  and  Equity  (  Whip' 
ion  V.  The  Dean  of  Roche$ter,  7 
Hare,  532),  because  it  is  a  domestic 
forum. 

(b)  This  important  question  di- 
vides itself  into  two  points ;  1  st,  whe- 
ther, even  assuming  that  the  case  was 
one  of  a  purely  voluntary  inquiry 
(like  an  arbitration  at  common  law 
after  a  revocation  of  authority),  a 
third  party,  producing  a  material 
document  as  a  witness,  has  a  right, 
while  the  inquiry  is  continuing,  with 


Hudson 

«. 
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the  consent  of  both  the  parties  to  it, 
and  before  any  revocation  of  autho- 
rity by  either,  capriciously  and  arbi- 
trarily to  withdraw  it,  pending  the 
inquiry;  and  2ndly,  whether,  in  the 
case  which  this  clearly  was  (and  was 
laid  down  to  be)  of  a  jurisdiction 
not  voluntary  as  regards  the  parties 
to  the  inquiry  itself,  though  with 
no  compulsory  powers  to  as  to  third 
parties,  a  third  party  having  pro- 
duced a  material  document  can 
thus  capriciously  withdraw  it  pend- 
ing the  inquiry.  Upon  this  ques- 
tion— as  it  was  reserved — the  Loao 
Cribp  Justice  of  course  had  not 


F  f2 
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1862.  Chambers  contended  that  the  benchers  only  formed  a 

^"-^-^^      private  body,  and  were  making  only  a  friendly  inquiry; 

«.  but 

Sladb 
and  OtheiB.        CocKBURN,  C.  J.,  was  clearly  of  a  contrary  opinion ;  that 

they  were  a  tribunal^  though  a  domestic  tribunal. 
At  the  close  of  the  case, 

CocKBURN,  C.  J.,  thus  directed  the  jury : — The  case 
on  the  part  of  the  plaintiff  divides  itself  into  two  heads 
of  complaint;  one  is  the  assault  committed  on  the  plain- 
tiff, the  other  is  as  to  the  giving  him  into  custody.  These 
two  branches  of  the  case  each  stand  on  a  different  foot- 
ing. As  regards  the  first,  it  is  admitted  that  the  assault 
was  committed  ;  and  it  is  admitted  to  have  been  done  by 
the  order  of  the  Master  Treasurer,  given  on  behalf  of  the 
benchers :  they  all  concurred  in  it,  and  the  four  who  are 
sued  accept  their  liability  and  adopt  the  act,  and  admit 
that,  unless  legally  justified,  they  are  responsible  for  it. 

Now,  the  plea  of  justification  states  some  things  which 

to  direct  the  jury ;  but  some  obser-  is  attained  for  which  it  was  given, 

vations  which  he  made  in  his  com-  And  on  thit  point,  perhaps,  the  al- 

ments  on  the  general  character  of  legation  in  the  plea  as  to  the  object 

the  case  had  a  strong  and  pertinent  with  which  the  book  was  withdrawn, 

application  to  this  great  question  of  may  have  been  material ;  videante^ 

law;  observations  in  which  he  dwelt  p.  394.     The  plaintiff,  on  the  first 

on    the    extreme    injustice  which  occasion,  clearly  licensed  the  use  of 

might  be  done  to  Mr.  Seymour  on  the  book  for  the  second.     Added 

the  one  hand,  or  the  profession  and  to    this,    there  was   the    estoppel 

the  benchers  on  the  other,  by  rea-  arising  from  the  plaintiff's  having, 

■on  of  the  withdrawal  of  the  book  during  the  whole  of  one  day's  exa- 

just  when  it  began  to  become  most  minatiod,  allowed   the  defendants 

important  for  the  interests  of  truth,  to  suppose  they  were  lawfully  po»- 

and  the  objects  of  the  inquiry.     If  sessed  of  the  book,  and  to  act  on 

as  regards  a  mere  ordinary  licence  that  supposition.     It   might,  per- 

it  may  become  in  some  cases  per-  haps,  be  haxarded  as  a  proposition 

manently  irrevocable  by  reason  of  of  law,  that  a  man  can  never  be 

its  having  been  acted  upon,  surely  allowed  to  act  capriciously,  so  as  to 

a  licence  under  such  circumstances  perpetrate  an  injustice  and  an  in- 

may  fairly  be  deemed  temporarify  jury  upon  a  third  party ;  vide  Free- 

irrevocable,  or  at  least  not  revocable  man  v.  Cooke,  2  £xch.  654. 
thou   tjust  cause,  until  the  object 
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are  admitted,  as  that  the  Middle  Temple  is  an  ancient 
Society,  and  had  a  certain  jurisdiction  to  inquire  into  the 
conduct  of  its  members,  and  were  engaged  in  a  certain 
inquiry.  Then  the  plea  goes  on  to  state  that  the  plaintiff 
had  submitted  himself  to  be  examined,  and  that  it  ap- 
peared upon  such  examination  that  he  had  himself  beeii 
connected  with  the  gold  mining  company,  and  that  ques- 
tions arose  upon  certain  papers  of  the  benchers  which  were 
produced  by  them  for  the  purposes  of  the  inquiry. 

Now,  here  a  question  arises  whether  they  were  the  ''  pa- 
pers of  the  benchers,''  t.  e.,  their  property  at  the  time,  and 
of  which  they  had  lawful  possession.  Now,  certainly,  they 
had  a  possession;  but  possession  would  not  necessarily 
give  them  the  property  in  the  papers.  Primd  fade,  in- 
deed, it  would;  for  possession  is  sufficient  as  against  a 
wrongdoer.  And  if  Mr.  Hudson,  without  himself  being 
entitled  to  the  papers,  took  them  without  any  right  or  title 
from  the  possession  of  the  benchers,  then,  as  against  him, 
they  were  theirs.  But  if  they  were  his  papers,  and  he  was 
entitled  to  the  possession,  and  his  possession  would  be 
good  against  them,  they  would  be  wrongdoers.  This 
raises  the  question  whether  he  was  a  wrongdoer.  The 
benchers  had  received  the  papers  from  Mr.  Brown,  who 
was  solicitor  of  this  defunct  company.  He  had  become 
its  solicitor  at  the  time  when  it  was  on  the  eve  of  expiring, 
and  he  in  the  course  of  his  inquiry  discovered  that  all  the 
books  and  papers  of  the  company  had  vanished,  except 
this  letter-book.  Thus  he  had  a  legitimate  custody  of  the 
papers,  and  handed  them  over  to  the  benchers,  who  were 
managers  of  the  inquiry,  and  who  were  bound  to  hand 
them  back  to  him.  They  had  thus  a  special  property  in 
them  unless  the  plaintiiF  made  out  that  he  was  entitled  to 
them.  This  brings  us  back  to  the  question  whether  they 
were  his  or  not(cr).     If  they  were  not,  then,  for  the  pur- 


(a)  The  question  as  to  the  inte- 
rest or  property  in  a  book  or  paper 


appears,  from  all  the  authorities  on 
the  subject,  to  depend  rather  on 
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poses  of  this  trial,  they  were  the  papers  of  the  bedchers. 
Now,  if  the  evidence  of  the  plaintiff  be  correct,  the  original 


the  natnre  of  its  contents  than  on 
the  original  propeKy  in  the  book  or 
paper  when  in  blank ;  and  if  a  book 
or  paper  is  delivered  by  the  owner 
to  another  for  a  special  purpose, 
the  bailee  has  a  property  in  it  not 
only  as  against  all  the  world,  but 
even  as  against  tlie  bailor,  the 
owner,  until  that  purpose  is  an- 
swered. Both  points  appear  vir^ 
tually  decided  in  Roberiiv.  Wyait, 
2  Taunt  275.  In  a  subsequent 
case,  where  it  was  held  that  a  calico 
printer  was  entitled,  afler  having 
discharged  his  head  colorman,  to 
the  book  in  which  the  latter,  as  his 
servant,  had  entered  the  processes 
for  mixing  colors,  though  many  of 
the  processes  were  of  the  servant's 
own  invention.  The  trae  ground 
of  the  decision  (see  Chamb&e,  J.) 
was,  not  that  the  master  had  fur- 
nished the  book,  but  that  the  pro- 
cesses described  in  it  were  chiefly 
the  master's  {Makepeace v.Jackson, 
4  Taunt.  770)  ;  and  that  case  also 
illustrates  another  portion  of  the 
same  proposition,  viz.,  that  the  pro- 
perty depends  on  the  bulk  of  the 
contents,  and  not  on  the  nature  of 
some  small  portion  thereof.  The 
value  of  a  document  depends  eur 
tirely  on  its  contents,  and  the  pos- 
sible legal  value ;  and  hence  trover 
lies  for  an  agreement  or  other  do- 
cument, and  the  damages  are  mea- 
sured by  the  nature  of  the  con- 
tenU ;  Scoti  v.  Jones,  4  Taunt.  865 ; 
M*Uod  V.  M'GAtc,  2  Sc.  N.  R. 
604.  So  as  to  letters,  see  Miller 
V.  Taylor,  4  Burr.  2356.  So  the 
property  depends  on  the  contents^ 
and  is  in  the  person  for  and  on  ac- 


count of  whom  or  for  whose  in- 
terest the  contents  were  written. 
Thus  it  is  that  title  deeds  belong 
to  the  owner  of  the  estate ;  Phil- 
lips V.  Robinson,  4  Bing.  106 ;  but 
on  a  contract  going  of,  the  deeds 
cancelled  are  the  purchaser's;  Et- 
daile  v.  Oxenham,  3  B.  &  C.  225  ; 
see  also  Rail  v.  Ball,  3  Sc.  N.  R. 
577.  On  the  same  principle  the 
property  in  a  policy  is  in  the  as* 
sured,  though  made  out  on  paper 
belonging  to  the  broker  or  the  com- 
pany; Harding  v.  Carter,  1  Park, 
Ins.  4.  And  so  much  does  property 
in  a  document  depend  upon  the 
nature  of  the  contents,  that  if  it  be 
concocted  for  a  fraudulent  purpose, 
and  be  not  what  it  purports  to  be, 
it  cannot  be  recovered  back  by  the 
owner;  De  WiU  v.  Hendricks,  2 
Bing.  314.  And  it  may  be  added, 
that,  assuming  the  property  to  be 
in  one  person,  the  obtaining  it  by  a 
false  pretence  would  not  alter  the 
property ;  Noble  v.  Adams,  7  Taunt 
59 ;  nor  would  a  mere  act  of  tres- 
pass, which,  until  acquiesced  in, 
does  not  even  give  a  lawful  posses- 
sion ;  Brown  v.  Dawson,  1 1  Ad.  & 
£.  625  ;  Gillard  v.  Briitain,  8  M. 
&  W.  575.  And  it  has  been  held, 
on  the  principle  above  laid  down, 
that  land  agents,  paid  by  commis- 
sion, must  deliver  up  maps,  plans 
and  other  documents  relating  to 
the  estates,  made  or  collected  by 
them  in  the  course  of  their  employ- 
ment,  even  though  it  is  alleged 
that  they  were  made  for  their  own 
private  use,  and  it  is  the  fact  that 
they  were  made  on  paper  of  their 
own;  Ludif.Btrttford  y.  Driver,  iQ 
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property  in  the  paper-boo)c,  as  it  was  first  made^  was  in 
him.  But,  even  if  he  be  correct  as  to  that,  did  he  not, 
after  haying  had  the  book  made  up,  so  far  dedicate  it  to 
the  purppses  of  the  company  as  to  make  it  theirs  ?  We 
must  look  at  it  and  see  if  it  was  not  really  the  letter-book 
of  the  comply ;  and  if  you  are  of  opinion  that  }jL  was,  then 
he  was  no  more  entitled  to  it  than  any  othe^  director;  and, 
as  it  was  in  the  hands  of  the  solicitor  of  the  company,  and 
Mr.  Seymour,  who  had  been  its  chairman  at  the  time  the 
letters  were  copied  into  it,  desired  that  it  should  remain 
with  the  benchers,  it  could  not  be  said  to  be  the  plaintiff's 
as  against  theop,  they  having  received  it  from  the  solicitor, 
and  Mr.  Seymour  having  desired  them  to  retain  it 

Now,  I  have  looked  carefully  over  the  letters,  seventeen 
in  number,  and  out  of  those  seventeen  only  six  are  copies 
of  letters  to  Mr.  Hudson.  The  others  are  copies  of  letters 
to  or  from  the  ffecretary,  or  the  engineer  or  manager  of  tb^ 
company,  or  on  behalf  of  Mr.  Seyna^o^r,  the  chairman. 
Ai\d  you  will  observe  throughout,  even  in  the  few  let- 
ters by  the  plaintiff,  the  use  of  the  word  ''we/'  Thus^ 
the  first  letter  is  from  the  plaintiff  to  the  manager  ii^ 
America,  and  refers  throughout  to  the  business  of  tb^ 
company,  it  is  for  you  (a)  to  exercise  your  judgment  upon 
this, — whether,  though  this  in  a  certain  sense  is  a  private 
letter,  yet,  as  being  written  by  a  director  to  the  manager 
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Beav.  134.  On  this  principle  the 
book  in  the  present  case  would  be 
the  propert}*  of  the  companyi  and 
were  it  at  the  oQce,  was  not  more 
in  the  possession  of  one  director 
than  of  another ;  Penny  v.  Goode, 
1  Drewry,  474 ;  so  that  it  was  not 
more  in  the  plaintiff's  possession 
than  in  Mr.  Seymour's,  and  so  was 
lawfully  in  the  possession  of  the 
benchers.  And  further,  it  con- 
tinued in  their  possession,  in  law, 
up  to  and  at  the  time  of  the  assault 


and  attempt  to  retake  it,  because  it 
had  been  obtained  in  such  a  man- 
ner as  not  to  revest  the  possession 
lawfully  In  the  plaintiff  or  deprive 
them  of  it,  and  his  actual  manuf^ 
possession  had  not  for  a  momei^t 
been  acquiesced  in,  so  that  the  case 
did  not  in  that  respect  resemble 
Blades  v.  Higgt,  30  L.  J.,  C.  P.  347.; 
and  even  assuming  that  case  not  to 
be  supportable,  in  the  present  case 
the  benchers  would  be  justified, 
(a)  See  27  L.  J.,  Exoh.  34. 
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carrying  on  the  business  of  the  company^  and  not  relating 
to  the  mere  private  affairs  of  the  parties,  but  to  the  affairs 
of  the  company, — whether  it  was  not  a  letter  to  which  the 
plaintiff*&  successors,  directors  of  the  company,  would  not 
have  been  entitled?  Here  is  a  director,  exercising  con-, 
siderable  influence  in  the  company,  taking  an  active  part 
in  its  management,  writing  to  the  agent  of  the  mine,  who 
is  carrying  on  its  operations  abroad,  and  giving  him  direc- 
tions as  to  its  affairs.  In  the  course  of  time  that  director 
leaves  the  company  and  ceases  to  be  a  director,  and  is  suc- 
ceeded by  others  who  stand  in  the  same  position  as  he  had 
occupied.  Are  they  not  entitled  to  have  these  copies  of 
th^  communications  which  had  passed  between  him  and 
their  agent  abroad,  written  in  the  plural  number  ^'  we," 
and  apparently  in  the  name  and  on  the  behalf  of  the  com- 
pany ?  Are  they  not  entitled  to  know  his  directions  and 
instructions  as  a  director  exercising  such  a  principal  con- 
trol in  the  affairs  of  the  company  ?  I  confess  I  entertain 
a  very  strong  opinion  upon  that  question,  but  it  is  for  you 
to  pronounce  upon  it  as  men  of  business,  and  form  your 
own  judgment  whether,  if  you  came  into  office  in  the  place 
of  the  outgoing  director  who  had  written  that  letter,  you 
would  not  have  expected  to  have  the  copies  of  such  com- 
municationsy  so  as  to  know  what  instructions  and  com* 
munications  had  been  given  to  the  agent  of  the  company. 
There  are  letters  in  the  book  clearly  written  by  the 
secretary  as  secretary,  and  clearly  intended  as  communica- 
tions by  the  secretary  to  him  on  behalf  of  the  directors, 
and  in  one  part  of  it  there  is  a  direction  given  at  the  in- 
stance of  Mr.  Seymour,  the  chairman  of  the  company. 
How,  then,  can  it  be  said  that  it  was  a  '^  private  letter"  of 
Mr.  Hudson's,  a  letter  to  a  copy  of  which,  taken  by  the 
copying  machine  at  the  offices  of  the  company,  he  alone  is 
entitled  ?  There  are  letters  clearly  written  on  matters  con- 
nected with  the  undertaking.  Are  these  in  the  nature  of 
private  letters,  or  are  they  confidential  letters  on  the  affairs 
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of  the  company  written  by  him  in  his  character  as  a  director? 
Are  they  not  letters  written  by  him  on  behalf  of  the  direc- 
tors, containing  directions  and  instructions  to  the  agents  of 
the  company  abroad,  and  which  future  directors  would  be 
entitled  to  see  ?  Would  not  the  agents,  had  their  conduct 
been  at  any  future  time  impugned,  have  had  a  right  to 
appeal  to  these  letters?  And,  on  the  other  hand,  would 
not  the  directors  have  been  entitled  to  know  what  direc- 
tions the  agents  had  received  ?  Was  this  the  private  cor- 
respondence of  the  individual,  or  was  it  the  correspondence 
of  the  company  carried  on  through  the  individual  director? 
If  so,  were  the  copies  of  that  correspondence  which  had 
remained  in  the  office  copies  which  they  were  entitled  to 
retain  ?  Then  there  are  letters  by  the  secretary,  written  to 
Mr.  Hudson  while  he  was  abroad,  he  having  desired  the 
secretary  to  keep  him  thu^  informed  of  what  went  on. 
There  are  no  doubt  one  or  two  letters  purely  private. 
But  there  are  letters  from  the  plaintiff  to  the  manager  as 
to  the  affairs  of  the  mine.  Are  those  the  private  letters 
of  Mr.  Hudson,  or  letters  belonging  to  the  company  ?(a) 

There  are  certainly  letters  written  relating  to  private 
affairs,  and  there  is  one  marked  "  private."  Out  of  the 
seventeen  letters,  however,  there  are  only  six  written  by 
the  plaintiff,  and  you  will  be  able  to  judge  how  many 
of  them  (except  that  last  mentioned)  are  really  in  the 
nature  of  private  letters.  Most  of  them  contain  directions 
to  the  agents  of  the  company,  and  it  is  difficult  to  see  how 
the  book  containing  them  could  be  the  private  letter-book 
of  the  plaintiff.  If  the  book  generally  is  a  book  contain- 
ing copies  of  letters  of  which  the  company  were  entitled  to 
the  possession,  then  the  mere  fact  that  the  plaintiff  put  a 
private  letter  or  two  into  it  would  not  make  it  his  private 


(a)  Aa  to  a  contract,  partly  de- 
pending on  letters  and  partly  on 
other  matters,  it  is  for  the  jury ; 
Fumctt  V,  Meek,  27  L.  J.,  Ex.  34. 


And  so  as  to  property  therein  de- 
pending not  entirely,  but  partly, 
upon  the  contenti. 
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letter-book,  so  as  to  entitle  faim  to  exclusive  possession  of 
the  whole.  If  it  was  his  private  letter-book,  then  he  was 
entitled  to  its  possession,  if  it  was  not,  then  the  benchers 
had  a  lawful  possession  of  it,  which  he  had  no  right  to 
disturb* 

Now,  supposing  that  the  letter-book  was  not  the  plain* 
tiff's  private  property,  I  think  there  can  be  no  doubt 
that  the  benchers  had  a  lawful  possession  of  it  for  the 
purpose  of  the  inquiry.  We  cannot  over-estimate  the 
importance  of  an  inquiry  such  as  that  which  was  going 
on  before  the  benchers  upon  this  occasion.  A  gentle- 
man— a  Queen's  counsel  —  holding  raiik  in  the  pro- 
fession— holding  a  judicial  oflEice — one  whose  ability  en- 
titled him  to  the  confidence  of  suitors  of  our  Courts — was 
charged  with  acts  of  fraud  so  discreditable  that  if  they 
were  brought  home  to  him,  the  benchers,  in  the  exercise  of 
their  important  functions,  would  have  been  bound  to  dis- 
bar him  and  expel  him  from  the  profession.  It  is  true 
that  the  ''  Parliament"  of  an  Inn  of  Court,  sitting  on  a 
question  like  this,  is  not  a  Court  armed  with  the  powers 
which  a  Court  of  Justice  possesses  for  compelling  persons 
to  attend  as  witnesses,  or  to  produce  documents  essential 
to  the  investigation  of  the  truth.  But  when  it  is  said  that 
the  benchers  of  an  Inn  of  Court,  sitting  on  the  trial  of 
alleged  delinquencies  on  the  part  of  a  member  of  the  bar, 
is  a  merely  "  friendly  tribunal,"  I  cannot  assent  to  that 
description  of  it.  It  is  a  good  deal  more  than  a  mere 
''  friendly  tribunal,*'  though  it  is  not  armed  with  powers  of 
procedure  co-extensive  with  its  jurisdiction  (a).  That,  no 
doubt,  is  an  inherent  defect  in  its  nature  and  constitution. 
By  a  ^'  friendly  tribunal"  we  mean  one  by  which  the  con- 
sent of  both  parties  sits  for  the  adjustment  of  mutual  dif- 
ferences ;  that  is  not  the  case  with  the  ^'  Parliament"  of 
an  Inn  of  Court  in  a  case  such  as  this.  The  benchers, 
on  a  charge  being  preferred  against  a  member  of  the  bar, 
are  armed  with  the  power  to  disbar  him — that  is,  to  deprive 
(a)   Vide  ante,  p.  391. 
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him  of  fais  professional  posUioD  and  existence.     Indeed, 
short  of  those  heavy  consequences  which  would  attach  to 
the  greater  aod  more  heinous  ofiences,  I  own  I  can  con- 
ceive of  no  jarifldiction  more  serious  than  that  by  which  a 
nan  may  be  deprived  of  his  degree  and  status  as  a  bar- 
rister, and  which,  in  such  a  case'-^perhaps,  after  he  has 
devoted  the  best  years  of  his  life  to  this  arduous  profes- 
sion,— deprives  him  of  his  position  as  a  member  of  that 
profession,  and  throws  him  back  upon  the  world  to  com- 
mence a  new  career  as  best  he  may,  stamped  with  dis- 
honour and  disgrace.     I  own  I  can  conceive  of  no  juris- 
diction more  grave  and  serious  in  its  character  and  conse- 
quences.   And  its  gravity  and  importance  are  only  equalled 
by  its  high  and  salutary  effects  is  preventing  the  profession 
of  the  bar  from  being  di^raoed  by  members  of  it  who  are 
guilty  of  conduct  unworthy  of  it  and  contrary  to   that 
which  all  its  members  ought  to  maintain.    I  repeat,  that  we 
cannot  over-estimate  the  importance  of  the  duties  with 
which  they  were  then  intrusted  and  which  they  were  then 
bound  to  discharge  (a).     In  the  course  of  their  inquiries 
they  had  got  this  lett^-book  from  the  solicitor  who  had 
acted  for  the  company,  and  had  what  remained  of  the 
book  belonging  to  it.    The  plaintiff  had  been  already  ex- 
amined on  these  letters,and  after  having  been  thus  examined 
and  cross-examined  upon  them,  and  having  had  the  book 
in  his  hands  again  and  again  for  the  purpose  of  reading 
the  letters,  the  plaintiff  resolved,  at  the  next  meeting,  to 
get  hold  of  and  retain  the  letter-book.     It  is  quite  imma- 
terial in  my  view  with  what  motive  he  acted,  for  if  the 
book  was  his  he  had  a  right  to  retake  it,  and  if  it  was  not 
his  he  had  no  such  right,  whatever  might  be  his  motive. 
As  to  the  part  of  the  plea  which  alleges  that  the  plaintiff 
got  hold  of  the  book  to  screen  himself  from  disclosure,  I 
have  said  already,  that  it  is  quite  immaterial,  and,  with  the 

(a)   Vide  the  cases  cited  ante,  p,  39|,  as  to  tbis  jurisdiptiqn  oyer  mem- 
bers of  the  bar, 
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assent  of  tbe  defendant's  counsel,  have  directed  that  it 
should  be  deemed  to  be  struck  out.  Apart  from  the 
question  of  the  plaintifTs  property  another  question  arises; 
if  what  the  plaintiff  did  in  that  Parliament  Chamber  had 
been  done  in  any  Court  of  Justice,  it  would  have  brought 
down  upon  him  the  most  serious  consequences.  There 
can  be  no  doubt  that  if  that  letter-book  (even  although 
it  were,  as  he  contends,  his  own)  had  been  produced 
in  any  Court  of  Justice,  under  such  circumstances  as  it 
was  produced  before  the  benchers,  and  if  he  had  pos- 
sessed himself  of  it  as  he  did  on  this  occasion,  and  had 
refused  to  give  it  up,  there  can  be  no  doubt  that  it  would 
have  been  taken  from  him  by  force,  and  that  he  would 
have  been  very  severely  punished  for  a  gross  and  out- 
rageous contempt  of  Court  (a).  It  is  true  that  the  benchers 
had  no  power  of  procedure  co-extensive  with  their  high 
jurisdiction,  and  that  they  could  not  do  what  a  Judge  of 
the  land  could  and  would  have  done,  if  a  witness  had  de- 
meaned himself  so  contemptuously  towards  him,  and  with- 
drawn from  before  him  some  document  of  the  utmost 
importance.  But  as  to  that  part  of  the  plea  which  alleges 
that  there  was  urgent  need  of  the  book  for  the  purpose  of 
the  inquiry,  I  think  as  to  that  there  can  be  no  doubt;  and 


(o)  A  witness  being  sworn,  and 
having  then  in  Court  a  document 
in  his  possession,  is  bound  to  pro- 
duce it  if  required,  even  though  he 
has  not  received  any  notice  to  pro- 
duce it,  nor  been  served  with  a 
subpana  duces  tecum  ;  Snelgrcve  ▼. 
Steveniy  Car.  &  Marsh.  508 ;  Dvoyer 
▼.  Collifu,  7  Exch.  Rep.  639.  it  is 
for  the  Judge  to  decide  the  preli- 
minaTy  question  as  to  any  privilege 
from  non*production,  and  though 
it  was  doubted  whether  his  decision 
can  be  received ;  Doe  d.  Wyndham 
▼.  Dulf,  3  Q.  B.  609;  it  should 
seem  now  settled  that  on  that,  as 


on  any  other  collateral  question,  it 
can  be  renewed ;  Cleave  v.  Joiifs, 
7  Exch.  Rep.  421 ;  Volant  v.  Soyer, 
13  C.  B.  231 ;  BoyU  v.  Wittman, 
10  Exch.  Rep.  647.  But  as  the 
result  of  refusal  to  produce  a  docu- 
ment when  ordered  so  to  do,  would 
be  a  committal  for  contempt  of 
Court,  practically,  the  decisiou  of 
the  Judge,  so  far  as  the  witness  is 
concerned,  is  necessarily,  as  againti 
him,  final.  And  of  course,  this  obli- 
gation to  produce  documents  applies 
whether  or  not  they  are  the  private 
property  of  the  party  summoned  to 
produce  tliem. 
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iryou  are  satisfied  as  to  the  rest  of  the  plea,  then  you  may        1862. 
safely  find  that  it  is  made  out,  and  give  your  verdict  for      h^^"^ 
the  defendants.     As  to  the  second  part  of  the  complaint,  «• 

the  alleged  giving  of  the  plaintiff  into  custody,  it  is  denied,  and  Othen. 
and  not  justified ;  and  it  is  for  you  to  say  whether  any  of 
the  defendants  gave  the  plaintiff  into  charge :  if  so,  then 
as  it  is  not  contended  that  there  was  any  ground  for  charg- 
ing the  plaintiff  with  felony  (for  there  could  be  no  felony 
if  he  bond  fide  believed  that  he  had  a  right  to  the  book), 
then,  as  to  that,  the  question  will  be  one  of  damages. 

Cottier  excepted  to  the  direction,  on  the  ground  that  it 
implied  that  if  the  book  was  that  of  the  company,  the 
plaintiff  was  not  entitled  to  it 

The  jury  could  not  agree,  and  ultimately  were  dis* 
charged. 

KCENIG  V.  RITCHIE.  uuhaeimS 

JLilBEL.    The  declaration  stated  that  in  January,  1852,  A  policy 

the  plaintiff  effected  a  policy  on  the  life  of  one  Haire  with  in  th^cmnMf' 

tlie  Scottish  Equitable  Life  Assurance  Society,  through  one  ^^jt^Jj^^P-JJ^u^ 

Cook,  their  then  London  agent,  and  that  he  placed  before  ance  company, 

them  a  proposal  as  the  basis  of  the  said  policy,  whereby  a  pamphlet 

licence  was  to  be  given  to  Haire  to  travel  to  certain  ports  in  ^^^m  of^ 

the  Mediterranean  and  certain  adjacent  districts.     That  in  fraud,  and  they 

''  having  pub- 

February,  1866,  the  plaintiff  assigned  the  policy  to  one  Fow-  liahed  a 

ler,  and  that  on  the  9th  January,  1866,  the  life  had  dropped,  ^swer^^de^ 

and  Fowler  then  became  a  claimant  on  the  policy,  and  the  ^JjlIJ^^^o^JI^ 

claim  was  resisted  on  the  ground  that  Haire  had  travelled  fai^  and  ca- 
?  1     I       !•     -  i.    1  . 1   1-  ^         •  1         lumniouB,  and 

beyond  the  limits  of  the  said  licence, — to  wit,  a  place  also  asserting 

called  Dar-el-Beida,  in  Africa.    That  Fowler  had  sued  in  ?/had"iIl.ti^' 

tuted,  he  had 
■worn  (in  support  of  those  charges)  in  opposition  to  his  own  handwriting ;  and  evidence  being 
given  that  there  was  ground  for  these  statements,  and  the  pamphlet  of  the  company  having  been 
only  handed  by  the  manager  to  a  part^  applying  for  a  policy,  in  answer  to  an  inquiry  by  him  as  to 
the  case : — Held,  that  if  the  publication  was  fair,  bonB,  fide,  and  without  malice,  and  not  for  the 
purpose  of  injuring  the  policy  holder,  but  of  vindicating  the  compan]^,  then  it  was  privileged ; 
and  that  if  his  charges  were  false,  the  publication,  even  if  not  privileged,  was  justified,  be- 
cause, if  fiUse,  they  were  calumnious. 
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bill  in  Chancery,  and  that  in  that  suit  the  plaintiff  gave  evi- 
dence as  to  the  instructions  he  had  given  to  Cook,  the 
agent  of  the  company  (who  had  since  died),  and  as  to  the 
extent  of  the  limits  of  the  proposed  licence.  That  there^ 
upon  the  defendant  falsely  and  maliciously  published  of 
the  plaintiff  of  and  concerning  the  matters  aforesaid  the 
libellous  words  following.  [In  the  original,  this  was  after 
quoting  the  plaintiff's  declaration  in  his  action  on  the 
policy,  containing  a  count  charging  the  company  with 
fraudulently  putting  off  upon  him  a  narrower  licence.] 

*'  In  making  these  false  and  calumnious  statements 
against  the  directors,  Mr.  Kcenig,  whose  memory  as  to 
what  had  taken  place  between  himself  and  Mr.  Cook, 
appears  to  have  been  so  clear  and  distinct,  seemed  entirely 
to  have  forgotten  that  the  terms  of  the  licence  had  been 
written  by  himself  upon  the  proposal." 

And  the  further  words  (referring  to  the  Chancery  suit): 

'*  In  the  suit,  Mr.  Ko&nig,in  face  of  his  own  written  pro- 
posal, swore  that  it  had  been  agreed  between  him  and 
Cook  that  the  licence  should  extend  to  all  the  ports  in 
Africa,  when  Mr.  Cook  having  unluckily  died  a  few  days 
before  Mr.  Haire,  there  was  no  opportunity  of  contradicting 
Mr.  Kcenig's  statement  by  a  counter-statement  of  Mr. 
Cook." 

Inuendo,  that  the  plaintiff  had  sworn  falsely  and  con* 
trary  to  the  truth. 

Second  count  in  slander,  that  the  defendant  falsely  and 
maliciously  spoke  and  published  of  the  plaintiff  the 
slanderous  words,  to  the  effect  that  he  had  been  concernecl 
in  a  gigantic  fraud  upon  the  Society. 

Pleas :  1 .  Not  guilty. 

2.  Denying  the  allegations  in  the  declarations  by  way 
of  inducement. 

3.  Except,  as  to  the  last  count,  that  the  words  published 
are  true  in  substance  and  fact. 
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M,  Chamberi,  J^atkin  WiUidms,  and  Edward  Besleij,  for        1862. 
the  plaintiff. 

Sir  jR  Kelly,  Macaulay,  and  Rew,  for  the  defendant 

On  the  31st  Decetnber,  1851,  the  plaintiff,  then  trading 
to  Africa,  applied  to  Cook,  the  London  agent  of  the  Society, 
whose  head  office  was  at  Edinburgh,  for  a  policy  for  2,000/, 
on  the  life  of  Hait-e.  It  was  known  that  Haire  was  to  visit 
Africa  for  purposes  of  trade,  and  the  plaintiff  told  Cook  he 
wanted  a  licence  to  allow  of  such  visits,  and  in  the  pro- 
posal wrote  a  memorandum  of  the  licence  he  should  re- 
quire with  that  view.  This  was  sent  by  Cook  to  Edin- 
burgh, and  the  answer^  to  printed  inquiries  stated  that 
Haire  had  travelled  in  Africa.  The  proposal  was  accepted, 
and  on  the  5th  January,  1852,  was  sent. 

The  policy  contained  the  usual  provision  that  it  should 
be  avoided  by  his  going  out  of  Europe.  But  there  was 
endorsed  upon  it  a  licence  in  exact  accordance  with  a  pro- 
posal written  by  the  plaintiff,  in  these  terms,  dated  31st  of 
December,  1861 : — 

'*  Notwithstanding  the  restrictions  contained  in  the  with'* 
in  policy,  Mr.  Haire  will  be  at  liberty,  without  licence  or 
extra  premium,  to  visit  Tangier,  or  any  other  port  within 
the  Mediterranean ;  but  it  is  understood  that  he  is  not  to 
reside  out  of  Europe  at  any  place  in  the  Mediterranean  be- 
yond the  period  of  three  months,  or  to  go  into  the  interior 
of  Asia  or  Africa.'* 

It  was  admitted  that  all  parties — Haire,  the  life  insured ; 
the  plaintiff,  who  insured ;  and  Fowler,  one  of  the  referees, 
and  to  whom  the  policy  was  afterwards  assigned — knew  at 
the  time  of  the  terms  of  the  proposal,  and,  of  course,  hav- 
ing the  policy  in  their  possession,  they  could  see  that  the 
licence  endorsed  upon  it  was  in  exact  accordance  there- 
with. And,  in  point  of  fact.  Cook,  when  he  sent  the  pro- 
posal for  licence  to  the  head  office  in  Edinburgh,  sent  it 
with  a  letter  to  the  effect  that  ^  occasional  visits  "  to  the 
ports  in  the  Mediterranean    would  be    ''conducive   to 
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1862.        health*'  rather  than  otherwise.      No  objection,  however, 
^"^^^      was  taken  to  the  terms  of  the  licence  until  after  the  death 
V-  of  Haire,  the  life  insured.     He  died  on  the  9th  of  January, 

1856,  at  a  place  called  Dar-el-Beida,  or  Casa  Blanca,  a 
place  in  Morocco  about  180  or  200  miles  south-west  of 
Gibraltar,  on  what  is  called  the  Barbary  coast,  but  it  is  on 
the  Atlantic  or  West  Coast  of  Africa,  and  not  in  the 
Mediterranean.  When  the  company  found  this  out  (which 
they  did  not  at  first),  they  disputed  payment,  and,  as  the 
last  payment  of  premium  was  after  the  death  and  after,  as 
they  contended,  the  policy  was  forfeited  by  a  death  far  be- 
yond the  limits  of  the  licence,  they  proposed  to  return  that 
premium,  which,  of  course,  had  been  received  in  ignorance 
of  Haire's  death.  The  plaintiff,  suing  on  the  policy,  added 
a  count  to  his  declaration,  in  which  he  charged  that  he  had 
agreed  with  the  company's  agent  for  a  licence  to  visit  all 
the  ports  on  the  coast  of  Africa,  and  that  the  company  had 
fraudulently  granted  a  policy  with  a  licence  more  limited* 
The  policy  having  been  successfully  defended  by  the  com- 
pany on  the  ground  that  the  death  was  at  a  place  beyond 
the  limits  of  the  licence,  the  parties  went  into  equity,  and 
in  November,  1858,  Vice-Chancel  lor  Stuart  decided  that, 
by  reason  of  mistake,  there  was  no  contract,  and  decreed  a 
return  of  the  premiums.  Then  Fowler  published  his 
pamphlet  attacking  the  company,  in  which  he  embodied 
the  same  charge  as  had  been  made  by  the  now  plaintiff  in 
his  action,  and  which  contained  lAany  misstatements.  In 
the  same  year  the  company  published  a  pamphlet  in  answer 
in  Edinburgh.  In  this  pamphlet,  after  setting  forth  the 
plaintiff's  declaration  in  his  action  on  the  policy,  which 
contained  a  count  for  fraudulently  giving  him  a  licence 
narrower  than  had  been  agreed  upon,  came  the  passage 
declared  on,  "  In  making  these  false  and  calumnious  state- 
ments, &c."  The  publication  by  the  defendant  relied  on 
was  in  March,  1860.  One  Jones  said  that  having  gone  to 
the  London  office,  and  proposed  for  a  policy,  asked  the  de- 
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fendant,  the  manager^  if  the  society  ever  disputed  their  ^  1^2. 
policies,  and  he  answered  that  they  bad  never  done  so  ex- 
cept in  one  case  (referring  to  the  present),  which  he  said 
would  be  found  described  in  this  pamphlet  (handing  it  to 
Jones),  and  which,  he  added,  was  a  case  of  *' gigantic 
fraud."  This  was  relied  upon,  not  only  as  a  publication  of 
the  libel,  but  also  as  the  substantive  slander,  for  which  the 
second  count  was  added. 
The  evidence  of  the  defendant  as  to  this  was  as  follows : 
He  said  Jones  observed  to  him,  ''  You  have  disputed  a 
case,  I  hear?*'  To  which  witness  answered,  ^'Yes;  I 
suppose  yon  refer  to  the  case  of  Haire,  who  went  beyond 
the  limits  of  the  licence  on  his  policy.''  Jones  asked  for 
further  particulars,  and  the  witness  said  he  had  not  time  to 
state  them,  but  he  would  find  them  in  a  pamphlet  which 
had  been  put  forth  by  the  directors  on  the  case,  and  he 
then  asked  a  clerk,  named  Smalridge,  to  take  out  a  copy, 
and  he  gave  it  to  Jones  to  read  in  the  office.  He  never 
used  the  words  ''  gigantic  fraud,"  nor  any  such  words  in 
reference  to  the  case.  Neither  did  he  give  him  the 
pamphlet  to  take  away,  and  though  he  did  not  in  terms 
forbid  it,  he  did  not  intend  it,  and  was  sorry  to  find  out 
afterwards  that  Jones  had  taken  it.  He  had  only  had 
six  copies  from  the  directors,  and  accounted  for  all  of 
them*  He  had  only  two  in  the  office  at  first  for  his  private 
use  or  reference  there,  and  he  applied  for  one  or  two  more 
for  policy-holders,  and  the  directors  sent  him  six  from 
Edinburgh,  which  were  kept  by  Smalridge.  Three  of 
these  were  still  in  the  possession  of  the  clerk  Smalridge. 
One  had  been  given  to  a  gentleman  who  had  objected  to 
complete  an  assurance  in  consequence  of  Fowler's  pam- 
phlet ;  another  had  been  given  to  a  member  of  the  society 
who  applied  for  information,  and  the  sixth  was  the  one 
given  to  Jones.  The  witness  said  his  own  two  private 
copies  were  in  his  pocket.  Smalridge,  the  clerk,  confirmed 
this  evidence. 

VOL.  III.  o  G  F.F. 
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!?^^  The  plaiDtiff  admitted  that  he  had  given  Fowler  the  in- 

fermatton  od  which  his  pamphlet  was  fouoded,  and  that  he 
had  aided  him  in  circulating  it.  And  there  was  evidence 
that  it  had  caused  injury  to  the  society.  The  plaintiff's 
witness,  Jones,  himself  stated  that  he  had  been  deterred 
from  effecting  an  insurance  in  consequence  of  it. 

There  was  no  evidence  of  any  publication  by  the  de- 
fendant except  as  above  mentioned. 

And  there  was  not  only  no  evidence  of  any  ill-feeling 
on  the  part  of  the  defendant  towards  the  plaintiff  but 
there  was  evidence  the  other  way.  He  had  only  been 
manager  since  1856;  be  had  no  concern  with  the  trans* 
actions  in  qoestioni  and  the  plaintiff  himself  had  said  to 
him  that  he  knew  he  had  no  idea  of  injuring  him,  but  that 
he»  the  plaintiff,  ^  could  only  get  at  the  directors  "  through 
him. 

The  defendant,  it  will  be  observed,  utterly  denied  the 
oral  slander,  and  the  jury  expressly  negatived  it  It  was 
not  justified,  and  it  was  not  contended  that  it  wonM  have 
been  privileged ;  on  the  contrary,  it  was  urged,  as  a  reason 
why  it  could  not  have  been  uttered,  that  it  would  have 
been  wholly  irrelevant. 

The  case  therefore  turned  entirely  on  the  prinied  libd. 

At  the  close  of  the  case  for  the  plaintiff, 

Sir  F.  Kelly  submitted  that  the  publication  was  privi- 
leged, being  in  pursuance  of  a  duty  and  an  interest  to 
vindicate  the  society  from  the  imputations  of  fraud  made 
against  them. 

CocKBURN,  C.  J.,  thought  that  the  occasion  was  pri- 
vileged, provided  the  publication  did  not  go  beyond  it,  but 
that  there  would  be  a  question  for  the  jury  upon  that  as 
well  as  to  the  slander. 

At  the  close  of  the  case  for  the  plaintiff, 

CoCKBURN,  C.  J.  (to  the  jury).— The  plaintiff  himself, 
afler  the  matter  had  been  decided  upon  at  law  and  in 
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equity,  wa9  a  party  to  ai\  appeal  to  the  public;  and  I  own  ^S^- 
I  cannot  fee)  much  sympathy  for  a  man,  who,  having  been 
the  first  to  make  an  appeal  to  public  opinion,  when  he 
is  answered,  in  the  same  manner  by  a  counter  appeal, 
changes  the  tribunal  which  he  has  himself  seIeoted|  and 
invokes  the  arm  of  the  law. 

As  to  the  original  merits  of  the  case.  There  had  been  a 
proposal  by  the  plaintiff  himself  m  writing,  under  bis  own 
hand,  and  the  company  indorsed  on  the  policy  a  licence 
in  exact  accordance  with  his  proposal.  The  death  oc- 
curred at  a  place  far  beyond  the  limits  of  the  ports  men^ 
tioaed  in  the  licence ;  for  no  one  can  say  it  wm^  a  ''  port 
in  the  Mediterranean."  That  being  so,  it  is  not  to  be 
wondered  at  that  the  company  resisted  payment  of  the 
policy.  They  adhered  to  the  terms  of  the  licence,  which 
was  in  accordance  with  the  plaintiff's  own  written  propoeal. 

And  they  were  justified  in  so  doing.  For  otherwise, 
what  would  be  the  use  or  advantage  of  having  any  written 
contract  at  all,  if  it  might  be  departed  from  or  varied  by 
either  party  at  pleasure  ?  In  the  litigation  which  ensued,^ 
the  plaintiff,  for  the  first  time,  set  up  an  oral  agreement 
with  the  agent  for  a  larger  licence ;  and  alleged  that  the 
licence  indorsed  was  ''  in  fraud  of'*  that  agreement  ''  and 
a  pretended  compliance  with'*  it.  And  this  was  the  charge 
whieh^  with  his  concurrence,  after  the  litigation  was  dosed, 
was  put  forth  in  an  '^  appeal  to  the  policy-holders." 

What  -were  the  company  to  do?  Nothing  could  be  con- 
ceived more  odious  than  these  charges,  or  more  likely  to 
injure  the  character  qf  the  directors  or  the  business  of  th^ 
company.  Were  they  not  entitled  fairly  to  answer  them  ? 
They  answered  them  in  the  pamphlet  complained  of,  which 
declares  them  to  be  '*  false  and  caltumnious,"  and  this  they 
justify;  that  is,  they  allege  that  the  plaintiff  made  charges 
against  them,  t.  e.,  in  his  ''  declaration'*  in  the  former 
action,  which  were  false  and  calumnious.  The  question 
will  be  upon  that  plea  whether  that  is  so. 

Go2 
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1862.  The  first  question  which  arises,  however,  is  (even  sup- 

posing the  plea  of  justification  not  made  out),  whether  the 
publication  was  privileged  ?  As  to  that,  the  law  is,  that  a 
publication  is  privileged  which  is  called  for  either  by  the 
duty  or  the  fair  and  honest  interest  of  the  party  who  baa 
made  it.  And  I  am  of  opinion  that  the  answer  here  was 
privileged,  and  that  the  publication  was  privileged.  If  you 
are  of  opinion  that  it  was  bona  fide  for  the  purpose  of  the 
defence  of  the  company,  and  in  order  to  prevent  these 
charges  from  operating  to  their  prejudice,  and  with  a  view 
to  vindicate  the  character  of  the  directors,  and  not  with  a 
view  to  injure  or  lower  the  character  of  the  plaintiff,  if 
you  are  of  that  opinion,  and  think  that  the  publication  did 
not  go  beyond  the  occasion,  then  you  ought  to  find  for  the 
defendants  on  the  general  issue. 

But  then,  secondly,  the  defendants  plead  that  the  plain- 
tifF  made  charges  against  them  which  were  false  and  ca- 
lumnious. Were  they  true?  For,  if  not,  they  certainly 
are  calumnious.  If  not  true,  were  they  put  forth  with  the 
plaintiff's  sanction  and  concurrence  ?  It  is  said  that  they 
were  merely  the  language  of  his  pleader.  But  who  gave 
the  pleader  his  instructions  ?  If  you  think  that  these 
charges  were  originally  put  forth  by  the  plaintiff  or  with 
his  knowledge  and  sanction,  and  that  they  were  not  true, 
then  you  should  find  for  the  defendants,  that  the  plea  of 
justification  is  proved. 

But  even  if  otherwise,  the  defendants  are  entitled  to  the 
verdict  on  the  general  issue,  if  you  are  of  opinion  that  the 
publication  was  bona  fide  for  the  purpose  of  their  vindica- 
tion, and  did  not  go  beyond  that  object 

As  to  the  alleged  oral  slander,  did  the  defendant  really 
utter  the  words  ascribed  to  him  ? 

Verdict  for  the  defendant. 


re- 
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CAMPBELL  „.  SPOTTISWOODE.  iJl^^.. 

-|-  Hilary  Term, 

JLilBEL.     The  action  was  by  the  Rev.  Dr.  Campbell,  The  plaintiff 
editor  and  part  proprietor  of  the  British  Standard  and  ughlSf  m"a'r 
JEnsign,  religious  newspapers,  against  the  printer  of  the  **?*®u.*  PJ**'* 
Saturday  JReview,  for  an  article  in  that  journal  on  the  was  proprietor 
14th  of  June  last,  commenting  on  certain  letters  and  an-  Lme^ appeals 
nouncements  in  the  plaintiff's  paper.    The  letters  were  by  [n^cir^*atin* 
the  plaintiff,  and  entitled  '*  Missions  to  China,"  and  in  the  ^^5  paper, 
papers  in  which  they  appeared  were  appended  thereto  cer-  promote  a 
tain  announcements  and  appeals  to  the  religious  public,  in  gtous  object, 
which  the  name  of  a  Mr.  Thompson  often  appeared,  and  "'***  ***°  ■?"»• 
of  which  the  following,  signed  by  the  publisher,  is  a  spe-^  lists  of  sub- 

scriptions  in 

cimen:—  aid  of  his  ap. 

peals,  the  de- 
**  Co-operation  »  eanieatly  invited  to  aid  in  sending  forth  on  all  sides  fendant  pub- 

arguments  and  appeals,  calculated  to  awaken  compassion  (or  the  lost  Wished  certain 
milb'ons  of  the  land  of  Chiniu"    "  The  free  circulation  list  now  amounts  thcreorT^he 
to  upwards  of  20,000  copies,  included  in  which  are  the  following : — The  effect  of  which 
Hon.  Charlotte  Margaretta  Thompson,  Prior  Park,  Bath,  5,000;    tl^^  was  found  to 
Earl  of  Gainsborough,  1,000;  the  Earl  of  Shaftesbury,  1,000;  the  Hon.  Jj^itVe^^JJ^a. 
Arthur  Kinnaird,  1,0Q0 ;  the  Rev.  Dr.  *-^  and  friends,  1,000.     While  tiff's  real  ob- 
this  is  worthy  of  the  generous  donors  and  the  matchless  cause,  it  is  full  j^ct  was  to  pro- 
of encoumgement  to  the  editor  and  highly  cheering  to  myself.    I  do  trus>  Jf^^u  nauCT  • 
that  the  noble  example  here  set  will  have  the  effect  of  calling  the  atten-  and  to  suggest 
tion  of  many  Christians  of  zeal  and  means  who  have  hitherto  neglected  ^^^  ^^  letters 
China."  andlistspf 

subscnptions 
were,  some  of 

In  another  of  the  lists  of  subscribers  for  copies  for  distri-  them,  probably 
bution  were  the  following,  "  R.  G.,  260  copies ;  A  London  Held,  that "" 
Minister,  120;  an  Old  Soldier,  100."     And  various  letters  ffit'oni^for''" 
were  likewise  published,  one  of  which  ran  thus  :-r-  *»»>;  comment; 

■^  ^  and  that,  so  far 

•*  Ah,  would  we  have  our  great  Protestant  principles,  privileges  o^d  *>  the  observa- 
blessings  more  widely  propagated  and  more  securely  perpetuated,  tbcu  r^ectedon^the 
let  us  to  a  man  willingly,  liberally  and  prayerfully  set  up  au  Enti^n  for  character  of  the 
the  nations.    Put  me  down  for  500  copies^"  plaintiff's  ap- 

peals, the^ 
_-  .  1  1       1  «  1  were  withm 

Upon  these  announcements  and  appeals  the  article  com-  the  right  of 

fair  comment; 
but,  so  Ikr  as  they  went  beyond  that  right,  and  suggested  fraudulent  acts,  or  motives,  they 
were  not  so,  merely  because  bona  fide,  unkee  they  were  also  fair. 
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plained  of  as  libellous  commented^  and  the  following  were 
the  passages  selected  as  the  subject  of  complaint : — 

**  The  doctor  refers  frequently  to  Mr.  llioinpson  as  bis  authority — so 
frequently  that  we  must  own  to  having  had  a  transitoi^  suspicion  tliat 
Mr.  T%  was  notliing  more  than  another  Mrs.  Harris,  and  to  beHeve,  with 
Mrs.  Gamp's  acquaintance,  that  *  there  never  was  no  such  person.'  But 
as  Mr.  Thompson's  name  is  down  for  6,000  copies  of  the  Eiu%n  we 
must  accept  his  identity  as  folly  proved  (aX  a^d  we  hope  the  publisher  df 
the  Ettiign  is  equally  satisfied  on  the  point.  Certain  it  is  that  Mr. 
Thompson  knows  more  about  China  than  anybody  else  in  England. 

"  To  spread  the  knowledge  of  the  Gospel  in  China  would  be  a  good  and 
an  excellent  thing,  and  worthy  of  all  praise  and  encouragement ;  but  to 
make  such  a  work  a  mere  pretext  for  puffing  an  obscure  newspaper  into 
circulation,  is  a  most  scandalous  and  flagitious  act,  and  ii  is  thit  act,  we 
fear,  we  must  charge  against  Dr.  Campbell  (6).  Buy  the  letters,  and 
save  the  heathen.  About  twenty-five  letters  will  be  *  required  ;*  they 
must  be  circnlated  and  read,  and  for  this  '  I  am  wholly  dependent  on  the 
good  offices  of  the  friends  of  the  heathen.'  There  is  no  diqgube  in  all 
this.  Letters  from  correspondents,  all  bearing  the  mark  of  one  baud  (c), 
put  the  matter  on  a  very  simple  basis.  ^  Ah,'  writes  one,  *  would  we  have 
our  great  Protestant  principles,  privileges  and  blessings  more  widely  pro- 
pagated, and  more  securely  perpetuated,  then  let  us  to  a  man  willingly, 
Kberally  and  prayerfully  set  up  an  Ensign  for  the  nations.*  The  good 
soul  adds,  *  put  me  down  for  500  copies.' 

"  There  hare  been  many  dodges  tried  to  make  a  losing  paper  *  go,'  but 
It  remained  for  a  leader  in  the  Nonconformist  body  to  represent  the 
weekly  subscription  as  an  act  of  religious  duty  (d).  Moreover,  the  well- 
known  device  is  resorted  to  of  puUishing  Hsts  of  subscribers,  the  authen- 

(a)  So  that  here  was  a  distinct 
disclaimer,  as  regards  this  name,  of 
any  idea  of  its  being  fictitious. 

(b)  This  gives  the  k^  to  the 
real  meaning  of  the  whole  article, 
that  the  making  out  that  the  ad- 
vancement of  Christian  missions 
was  an  object  to  be  attained  or  pro- 
moted by  subscribing  to  the  plain- 
tiff's paper  was  a  mere  pretext, 
'*a  scandalous  and  flagitious  act," 
and  an  **  imposture ; "  not  that 
the  imposture  lay  in  fabricated  sub- 
scriptions or  fictitious  letters,  save 
only  as  a  matter  of  mere  inference 
arising  from  Che  dmiltrity  of  tone 
or  style. 


(c)  This  is  the  only  passage 
which  at  all  suggests  a  fabricatioQ 
of  letters,  and  it  is  done  studiously 
by  way  of  critical  inference  from 
the  style  of  the  letters,  not  by  way 
of  independent  suggestion.  The 
dbtinction  is  all-important.  Why 
may  not  a  public  writer  infer  from 
the  similarity  of  style  in  different 
letters  or  articles  that  they  are  from 
the  same  hand?  There  is  no  sug- 
gestion of  a  fraudulent  intent  in  this 
passage. 

(</}  This  is  the  '*  dodge  "  or  "  im- 
posture "  aimed  at  all  through ;  ut 
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ticity  of  which  the  pqUm  have,  to  tay  the  least,  bo  meant  of  checking  (a). 
«  R.  0/  takes  240  copies ;  <  A  London  Minister/  1 20 ;  'An  Old  Soldier/ 
100;  and  so  on.  Few  readers,  we  imagine,  will  have  any  doubt  in  their 
minds  as  to  who  is  the  '  Old  Soldier '  (6). 

**  Whatever  may  faa  the  private  views  of  tiis  editor  of  th«  EMtgnt 
there  can  be  no  question  that  his  followers  are  ancere  enough  in  the  con- 
fidence they  repose  in  his  plan.  It  must  be  a  very  happy  thing  to  be 
gifted  with  so  large  a  stock  of  faith.  It  must  take  the  sting  out  of  many 
a  sorrow,  and  smooth  away  many  a  trouble.  The  past  cannot  be  very 
sad,  nor  the  future  very  dreadful,  to  him  who  has  the  capacity  for  hoping 
all  things  and  believing  all  things  without  hesitation.  If  this  temper  of 
mind  should  lay  its  possessor  open  occasionally  to  the  beguilements  of  an 
impostor  (c),  more  than  an  equivalent  is  provided  in  the  freedom  from 
doubts  and  suspicions  and  the  sense  of  security  that  it  confers.  The  ten- 
dency of  observation  and  experience  of  life  can  scarcely  be  io  impart  so 
great  a  privilege  to  those  who  have  it  not  by  nature ;  yet  it  is  often  by 
this  blind  trust  in  everything  and  everybody  that  much  good  is  done. 
People  who  never  can  perceive  a  £ffioulty  are  vf ry  likely  to  succeed  in 
whatever  they  undertake.  No  doubt  it  is  deplorable  tp  find  as  ignorant 
csediility  manifested  among  a  class  of  the  community  entitled,  on  many 
grounds,  to  respect ;  but  now  and  then  this  very  credulity  may  he  turned 
to  good  account  {d).  Dr.  Campbell  is  just  now  making  use  of  it  for  a  very 
practical  porpoee  (e),.and  to-morcow  some  other  religious  speculator  will 
cry  his  wares  in  the  name  of  Heaven,  and  the  mob  will  hasten  to  deck 
him  out  in  purple  and  fine  linen.  When  Dr.  Campbell  has  finuhed  his 
*  Chinese  Letters  '  he  will  be  a  greater  simpleton  than  we  take  him  for  if 
he  does  not  force  off  another  100,000  copies  of  his  paper  by  launching  a 
fresh  series  of  thunderbolts  against  the  poweis  of  darkness.  In  the  meoO'- 
while,  there  can  be  no  doubt  that  he  is  making  a  very  good  thing  indeed 
of  the  spiritual  wants  of  the  Chinese  "  (/). 


]8d8. 


(a)  Here  U  is  not  at  all  sug- 
gested that  they  ave  not  authentic, 
.  and  the  *'device''is  in  publishing 
Usta  of  subscriptions,  equally  a ''  da- 
vice'*  whether  real  or  not  reaL 

(6)  This  is  avideady  whiU  the 
Lord  Chief  Justice  called  ''mese 
banter»"  and  meant  that  the  Doctor 
was  an  *'  Old  Soldier,*'  i.  e^  an  ex- 
perienced hand  in  jnich  matters 
and  itt'  the  practiaing  of  such 
<*  dodges  **  and  "  devioN  **  m  above 
alluded  ta,  nat  that  be  forged  the 
letter  signed  '<  Ah  Old  SMitr." 

(r)  This  albides  to  the  nature 


of  the  plaintiff's  ''  plan,"  ut  tupra, 
and  has  no  connection  with  a  sus^ 
gestion  as  to  foiged  letters  or  with 
any  other  imposture  than  as  im- 
plied in  the  nature  of  his  proposal 
or  plan* 

{d)  This  pefeis  to  the  scandalous 
and  flagitious  act  first  referred  to, 
of  representing  the  subscription  to 
the  paper  as  an  act  of  jnoligioua 
jduiy ;  vide  p.  422  (6). 

(e)  That  is,  by  representing  it  u 
a  religious  duty;  vide  p.  422  (6). 

if)  That  is,  by  representing  it  as 
a  religious  duty  to  take  his  paper. 
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This  article  having  been  published  on  the  14th  of  June 
last,  the  plaintiff's  attorney^  on  the  28th  of  June,  wrote  to 
the  Saturday  Review  to  desire  that  an  **  ample  apology" 
should  be  inserted,  with  a  declaration  that  there  was  reason 
to  believe  that  the  charges  made  against  him  were  utterly 
unfounded,  such  apology  to  be  sent  to  him  for  approval, 
and  to  appear  in  the  next  number,  in  the  same  type  as  the 
libel,  and  in  a  similar  position  (a).  The  defendant's  attor- 
ney wrote  to  request  that  the  passages  charged  as  libellous 
might  be  specified.  The  plaintiff's  attorney  in  reply  wrote 
that  there  could  be  no  difficulty  in  discovering  what  those 
passages  were,  and  that  if  his  request  were  not  complied 
with  in  the  course  of  the  morrow,  he  should  take  proceed- 
ings, for  he  could  not  submit  to  the  imputation  of  being  an 
"  impostor,"  or  **  guilty  of  scandalous  and  flagitious  con- 
duct." The  defendant's  attorney,  in  answer,  wrote,  *'  It 
appears  to  us,  from  the  context,  that  the  words  complained 
of  are  used  merely  as  part  of  a  criticism  on  a  newspaper 
article,  and  are  not  intended  to  attack  Dr.  Campbell's 
character.  If  you  will  point  out  any  statements  of  matter 
of  fact  which  you  consider  erroneous,  it  shall  be  corrected 
in  the  Review**    The  plaintifi^s  attorney,  in  reply,  sug- 


It  18  not  at  all  suggested  tbat  it  was 
by  forged  letters  or  by  fabricated 
■abflcriptions.  The  real  scope  of 
the  article,  it  is  conceived,  was,  as 
above  suggested,  to  denounce  the 
plaintiff's  appeals  as  impostures, 
because  representing  the  subscrip- 
tion to  his  paper  as  an  act  of  re- 
ligious duty,  because  it  would  tend 
to  promote  the  conversion  of  the 
heathen ;  whereas  it  really  could 
have  no  other  object  than  to  pro- 
mote the  sale  of  the  paper,  and  thus 
to  suggest,  as  the  owner's  inference, 
that  this  must  have  been  its  object 
Up  to  this  point,  it  will  be  seen, 
the  ruling  was  that  the  article  would 
be  fiur  comment.    It  was,  however, 


thought  by  the  jury  (it  is  conceived 
erroneously),  that  it  went  further, 
and  suggested  forged  letters  and 
fabricated  subscriptions. 

(a)  The  refusal  of  an  apology 
or  explanation,  if  really  required, 
would  at  common  law  be  evidence 
of  malice  either  to  enhance  damages 
or  exclude  privilege.  And  so  un- 
der Lord  CampbeH's  Act  the  in- 
sertion of  an  apology  is  a  condition 
precedent  But  then  the  necessity 
for  it,  in  this  case,  involved  the 
question  whether  the  article  went 
beyond  the  bounds  of  fair  comment 
by  imputing  forgery  of  letters  and 
fabrication  of  subscriptions. 
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gested  that  he  and  the  publisher  should  meet  the  defend- 
ant's attorney,  with  all  the  books  and  documents,  and 
satisfy  them  that  the  supposed  imputations  of  fraud  were 
erroneous.  The  defendant's  attorney,  in  reply,  denied  in 
etfect  that  there  were  any  such  imputations,  and  said  that 
it  would  be  better  to  point  out  in  writing  what  was  com- 
plained of.  The  reply  to  this  on  the  part  of  the  plaintiiTs 
attorney  was  the  writ  in  this  action  (on  the  14th  of  July 
last),  in  acknowledging  which  the  defendant's  attorney  de- 
clared his  regret  that  an  opportunity  had  not  been  afforded 
of  correcting  any  erroneous  statement  of  matter  of  fact  (a). 

Parryf  Serjt.,  Rew^  G.  Hastings^  and  Paler  for  the 
plaintiff. 

Bavilly  Coleridge^  and  Vernon  Harcourt  for  the  de- 
fendant. 

The  case  for  the  plaintiff,  at  the  trial,  was  rested  chiefly 
on  the  view  that  the  article  imputed  to  him  fabricated 
letters  and  fictitious  subscription  lists,  and  several  of  the 
persons  referred  to  were  called,  and  proved  the  reality  of 
their  subscriptions.  But  there  was  no  evidence  (nor  was 
it  suggested)  that  the  writer  had  any  means  of  knowing 
whether  they  were  real. 

Bovill,  for  the  defendant,  put  in  several  numbers  of  the 
plaintiff's  paper  with  a  view  to  show,  tha£,  on  the  face  of 
them,  they  would  warrant  such  comments  as  had  been 
made  upon  them,  and  be  contended  that  the  meaning  of 
the  article  was  in  effect  this, — that  it  was  a  most  improper 
thing  to  represent  the  subscriptions  to  the  plaintiff's  paper 
as  a  religious  act,  or  as  likely  to  promote  the  welfare  of 
the  heathen,  and  that  the  phrases  '*  scandalous,"  "  impos- 
ture," &c.,  referred  to  that,  and  were  feirly,  if  honest. 


1863. 

Campbell 

Spottis- 

WOODS. 


(a)  Thus,  from  the  first  it  will 
be  leen  the  Saturday  Review  took 
the  groutid  now  relied  upon  by  ita 
counsel  that  there  were  no  inde- 


pendent assertions  or  statements  of 
its  own,  but  only  matter  of  oonw 
ment  on  the  plaintiff's  own  puhli« 
cation  and  inferences  therefrom. 
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within  the  privilege  of  comments  by  one  public  writer  upon 
the  published  proposals  of  another  (a). 


(a)  It  bad  been  well  •eUled  that 
a  public  writer  might  freely  com- 
ment on  any  public  matter,  put 
forth  by  the  plaintHf,  eren  so  at  to 
convey  moral  imputationa  undoubt- 
edly de&maloiy,  prorided  they  arose 
out  of  the  matter  so  put  forth  and 
were  thus  **  fur  comment."  Thus 
it  wai  held,  that  the  editor  of  a 
public  newipaper  may  iairly  com- 
ment on  a  place  of  public  enter- 
tainment kept  by  the  plaintiff,  ao 
as  to  reflect  upon  him,  unless  ii  can 
be  proved  that  the  comment  is  «ii- 
juMt,  is  malevolent,  and  exceeding  the 
bounds  qfjair  opinion;  Dibdin  ▼. 
Swan,  I  Esp.  28 — Lord  Kb n ton. 
So  whatever  is  fairly  written  of  a 
work,  and  can  be  reasonably  said 
of  it,  or  qfits  author,  as  connected 
with  it,  is  not  actionable,  unleu  it 
appear  that  the  party,  under  the 
pretext  of  criticising  the  work,  take 
an  opportunity  of  mttacking  the  cha- 
racter of  its  author;  Macleod  ▼. 
Waketey,  3  C.  &  P.  311--Lord 
Temterobn.  So  it  is  not  libellous 
to  ridicule  a  literary  composition, 
or  the  author  of  it,  in  as  Jar  as  he 
has  embodied  himself  with  his  work; 
and  if  he  is  not  followed  into  dO' 
mestie  fife  for  the  purpose  of  per- 
sonal slander,  he  cannot  maintain 
an  action  for  any  damage  he  may 
suffer  in  consequence  of  being  thus 
ridiculed;  Carry,  Hood,  I  Camp. 
3S5,a.— LordELtBiiBOftouoH.  Sc^ 
S.  P.,  Sooiitf  T.  ^9ifgA<,  M.  &  M.  74— 
Lord  Tbmtuidbv.  So,  agaiOf  in  ao 
actiiMi  lor  a  libel  upon  the  plaintiff 
in  his  busineai  of  a  bookseller,  ao*- 
cusiBg  him  of  being  in  the  habit  of 


publishing  immorai  tnd foolish  books, 
the  defendant,  under  the  plea  of  not 
guilty,  may  adduce  evidence  to 
show  that  the  supposed  libel  is  a 
fair  atricture  upon  the  general  run 
of  the  plaintiff's  publications ;  To- 
bart  V.  Tipper,  1  Camp.  350— 
Lord  ELLENBoaouoH.  See  S.  P., 
FraxerT.  Berkdey,  7  C.  &  P.  621. 
In  all  these  cases,  there  wero  per- 
sonal imputations,  which  would  be 
undoubtedly  defamatory,  bnt  were 
deemed  to  come  within  the  right 
of  fair  comment.  On  the  other 
hand,  it  had  been  held,  that  where 
there  had  been  nothing  publicly 
put  forth  by  the  plaintiff^  there 
was  no  right  of  public  comment, 
and  that  then  the  excuse  of  the  de- 
femation  must  be  as  restricted,  as  in 
cases  of  private  duty  or  interest; 
and  so  it  was  held  that  a  society  for 
protectbn  of  tradesmen  could  not 
publish  of  a  private  person  that  he 
was  a  swindler,  &c.;  Getting  v, 
Foss,3C.8i  P.  160;  Green  v.  Chap- 
man, 4  B.  N.  C.  03 ;  Parmiter  v. 
Coi^Und,  6  M.  1^  W.  105;  Heame 
V.  StoweU,  12  A.  &  £.  719.  So, 
again,  it  had  been  held,  tn  banc, 
that  a  public  writer,  in  comment- 
ing on  any  anaooscement  or  work 
of  the  plaintiff  must  not  go  beyond 
the  limit  of  the  matter  thus  raised, 
nor  use  terms  of  general  abuse; 
Dunn  V.  Anderson,  3  Bing.  S87. 

But  it  bad  been  held,  in  eflfact, 
in  Gathercole  v.  Miall,  15  M.  & 
W.  318,  that  a  public  writer,  on  a 
public  matter,  has  a  right  to  make 
comments  or  draw  inferences  in  a 
fair  spirit;  even  although  untrue 
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and  defamatory;  provided  they  ap- 
pear to  be  bondjide,  in  the  absence 
of  proof  of  actual  malice.  That  is, 
malice,  not  necessarily  personal, 
or  shown  by  extrinsic  evidence ; 
but  as  shown  by  a  reckless  style 
of  writing.  There  had  been  many 
subsequent  decisions  to  that  effect. 
Thus,  in  Eaatwood  v.  Holma,  1 
F.  &  F.  347,  WiLLEs,  J.,  held, 
that  a  public  writer,  referring  to 
public  announcements  of  sales  by 
the  plaintiff  and  others,  of  pre- 
tended antiquities,  might  say  that 
they  were  impostures,  and  that 
there  was  **  a  gross  attempt  at 
imposition,  and  that  this  was  pro- 
tected by  the  privilege  of  fair  dis- 
cussion on  matters  of  public  in- 
terest." So  £rlb,  C.  J.,  in  Parit 
V.  Ixvy,  2  F.  &  F.  71,  held,  Uiat 
au  article  upon  an  advertisement 
of  the  plaintiff,  imputing  that  it  in- 
cited servants  to  rob  their  masters, 
was  not  actionable;  and  that  was 
upheld  by  the  Court  of  Common 
Pleas ;  vide  30  L.  J.,  C.  P.  11. 

(a)  2  F.  &  F.  50S.  The  de- 
fendant, there,  commenting  ffa  the 
plaintiff's  publication,  imputed  that 
they  indicated  that  he  would  be 
likely  to  destroy  documents  in- 
trusted to  him  in  a  public  em- 
ployment he  held.  The  case  seems 
to  come  as  near  as  possible  to  the 
present,  when  the  writer,  from 
the  similarity  in  style  of  the  letters 
published  by  the  plaintiff^  sug- 
gested that  they  were  probably  by 
the  same  hand.  In  that  case, 
Erle,  C.  J.,  directed  the  jury 
thus  :—<<  There  is  no  doubt  that  the 
matter  complained  of  is  libellous, 


and  would  entitle  the  plaintiff  to 
your  verdict,  unless  the  defendant 
can  establish  a  defence.  Now  the 
law  is,  that  defamatory  matter  is 
presumed  to  be  malicious  unless  it 
is  published  in  the  performance  of 
any  duty,  legal  or  moral,  or  in  the 
exercise  of  any  right.  The  defence 
on  the  present  occasion  comes  under 
the  latter  head,  as  a  matter  neces- 
sary to  the  protection  of  the  public 
interests  or  in  the  exercise  of  a  pub- 
lic right;  and  the  law  is,  that  a  man 
may  publish  defamatory  matter  of 
another  holding  any  public  employ- 
ment, or  if  it  is  a  matter  on  which 
the  public  have  any  interest,  within 
the  limits  I  shall  lay  down  in  accord- 
ance with  decided  cases.  *  Every 
person,'  it  has  been  laid  down, 
Mias  a  right  to  comment  on  the 
acts  of  a  public  man,  which  con« 
cem  him  as  a  subject  of  the  realm, 
if  he  do  not  make  his  comments 
the  vehicle  of  malice  or  slander.' 
And  I  am  of  opinion  that  the  oc- 
casion here  would  justify  the  com- 
ments, provided  they  can  be  brought 
within  the  limits  laid  down  by  the 
law  in  this  class  of  cases.  Now 
the  rule  in  these  cases  is,  that  the 
comments  are  justified,  provided  the 
defendant  honestly  believe  them  to 
be  true.  Within  those  limits  the 
law  allows  the  publication.  The 
word  '  malice '  in  law  means  any 
corrupt  motive,  any  wrong  motive. 
And  if  you  are  of  opinion  that  the  de- 
fendant, in  the  comments  he  made, 
was  guilty  of  any  misrepresentation 
of  fact,  or  if  he  made  his  comments 
with  any  known  misstatement  of 
fact,  which  he  must  or  might  have 
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miglit  be  left  to  the  jury  whether  the  writer  honestly 
believed  what  he  wrote  (a). 

Parry^  Serjt.,  in  reply,  pressed  that  the  article  imputed 
to  the  plaintiff  that  he  fabricated  letters,  or  put  forth  fic- 
titious subscriptions,  as  decoys  to  induce  the  public  to  sub- 
scribe (J). 

At  the  close  of  the  case, 

CocKBURN,  C.  J,  (to  the  jury). — The  article,  no  doubt,  is 
pungent,  bitter  and  caustic;  at  the  same  time  public  men, 
and,  above  all,  public  writers,  must  not  complain  if  they 
are  sometimes  rather  roughly  treated.  Public  writers, 
who  expose  themselves  to  criticism,  must  not  complain 
that  such  criticism  is  sometimes  hostile.  The  writers  of 
the  Review  might  have  thought  Dr.  Campbell's  view  a 
legitimate  object  of  hostile  observation.  Nor  is  it  matter 
of  complaint  that  the  article  was  written  in  a  spirit  and 
tone  of  hostility,  ridicule  and  satire.  But  particular  pas- 
sages are  complained  of  as  libellous ;  and  it  is  said  that 

in  their  judgment,  they  are  well- 
founded,  and  applicable  to  it"  That 
is  fairly  applicable,  not  so  unrear 
sonably  so  as  to  be  reckless,  and 
so  malicious. 

{a)  This  howerer  would  not  be 
material,  unless  the  jury  also  thought 
that,  upon  the  plaintifiTs  publica- 
tions, the  writer  might  not  honestly 
and  unreasonably  infer  what  he  sug- 
gested; vide  ante,  p.  422:  and  so  it 
is  conceived  they  must  have  un- 
derstood it  taken  with  the  rest  of 
the  ruling ;  vide  pott,  p.  434  (6). 

(b)  This  view  seems  to  have 
been  adopted  by  the  Lord  Chief 
Justice,  who,  it  will  be  seen,  di- 
rected the  jury,  in  substance,  as  a 
matter  of  law,  that  if  such  was  the 
meaning  of  the  article,  it  was  not 
privileged;  sed  vide  ante,  p.  422. 


known  to  have  existed  if  he  had 
exercised  ordinary  care,  then  he 
loses  his  privilege,  and  the  occasion 
does  not  justify  the  publication. 
And  it  is  for  you  to  judge  whether 
tlse  misstatement  was  reckless,  and 
whether  the  comments  were  fair 
and  just."  And  so  in  Paris  v.  Levy, 
2  F.  &  F.  73,  EaLE,  C.  J.,  said:— 
"  In  the  article  in  which  the  tend- 
ency to  incite  servants  to  dishonesty 
is  imputed,  I  can  see  no  word 
against  the  plaintiff  as  a  private  in- 
dividual or  going  beyond  the  hand- 
bill, but  if  Paris  puts  forward  a 
handbill  and  draws  public  attention 
to  it,  which,  in  the  opinion  of  the 
editor,  is  most  dangerous  as  an  in- 
citement to  dishonesty,  it  may  be 
that  he  will  be  able  to  excuse  before 
a  jury  the  remarks  he  has  made,  if, 
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they  impute  to  the  plaintiflT  that  he  acted  on  sordid  and 
base  motiveBy  and  that  therefore  he  is  entitled  to  damages. 
It  will  be  for  you  to  judge  of  the  effect  of  those  passages. 
They  may  be  divided  under  two  heads :  first,  as  to  sugges- 
tions that  Dr.  Campbell  had  made  certain  untrue  state- 
ments as  to  sources  whence  he  had  derived  subscriptions, 
and  used  them  as  decoys  to  get  further  subscriptions; 
that  he  was  in  the  habit  of  referring  to  fictitious  persons ; 
and  that  this  was  suggested  to  be  a  fraud  on  those  whom 
he  induced,  by  the  supposed  example  of  persons  repre- 
sented as  contributors,  to  put  their  names  down  as  sub- 
scribers.    And  then,  under  the  second  head,  it  is  com- 
plained that  it  is  said  that  the  plaintiff  put  forward  to  the 
public  the  great  religious  enterprise  of  converting  the 
Chinese  to  Christianity,  and  asked  for  contributions  for 
that  purpose,  when  it  was  not  intended  to  get  them  for 
that  purpose,  but  to  increase  the  circulation  of  his  news- 
paper, and  that  thus  he  was  using  a  great  and  powerful 
motive — appealing  to  the  highest  considerations  and  the 
most  solemn  duties,  as  a  means,  not  of  promoting  the 
spread  of  Christianity,  but  his  own  sordid  interests.     Such 
is  the  second  head  of  complaint     It  is  said,  on  the  other 
hand,  that  this  was  only  legitimate  criticism,  and  discus- 
sion, of  the  fair  merits  of  this  scheme  of  the  plaintiff's, 
with  a  view  to  show  that  it  was  idle  and  absurd  and  must 
end  in  disappointment  and  delusion,  and  that  the  Review 
had  a  right  so  to  comment  upon  it. 

Now,  it  is  not  to  be  disputed  that  the  plaintiff's  proposal 
is  open,  to  the  fullest  extent,  to  discussion  and  criticism  of 
a  severe  and  hostile  character.  Dr.  Campbell  made  an 
appeal  to  the  public  on  a  subject  not  only  of  public  inte- 
rest but  of  sacred  and  universal  interest — the  spread  of 
Christianity  throughout  the  heathen  world, — and  he  did  so 
through  the  columns  of  his  newspaper.  It  is  impossible 
to  conceive  any  subject  on  which  comment  and  criticism 
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1863.        might  more  fiurly  be  made,  and  any  writer  who  tboagbt 
Campbua     ^^^  ^^  pfopoeal  of  the  plaintiff  eooU  only  end  in  disap- 
V.  pointment  to  the  public  who  might  be  iilduoed  to  aabacribe 

VOOB&'  to  bis  paper,  and  that  they  would  be  throwing  away  their 
money,  would  bare  a  perfisct  right  tp  comment  upon  it, 
with  some  latitude  of  criticism  and  comment.  But  the 
question  is,  whether  the  one  or  the  other  of  the  two  views 
suggested  of  the  effect  of  the  article  is  correct  Is  the 
effect  of  theae  passages  merely  to  comment  on  the  rea- 
sonableness of  the  plaintiff's  piopoad,  or  do  they  impute, 
not  only  that  it  was  delusive,  but  that  it  was  induced  by 
the  base  and  sordid  motive  of  promoting  his  own  pecu- 
niary interest?  First,  with  reference  to  Mr.  Thompson, 
is  it  represented  that  he  is  a  fictitious  person,  so  that  it  is 
an  imputation  upon  the  character  of  the  plaintiff  for  vera-^ 
city  and  mt^ity  in  his  referring  to  an  imaginary  and 
non^-ezisting  person  ?  Is  that  the  efiect  of  the  psssage  in 
the  libel  7  Or  is  it  no  more  than  to  detract,  in  a  tone  of 
banter,  from  the  authority  of  a  person  so  often  referred 
to  ?  If  the  former  is  the  meaning,  certainly  it  was  a  mis* 
statement  (a).  But  might  not  the  passage  receive  a  milder 
construction?  This  is  of  less  importance  than  the  other 
part  of  the  libel  complained  of;  but  it  is  for  you  to  con* 
aider,  and  if  yon  think  that  it  was  intended  to  charge 
against  Dr.  Campbell  the  intentionally  putting  forward  of 
fictitious  persons  to  deceive  and  delude  the  public,  it  is'  for 
you  to  say  what  importance  you  attach  to  it. 

But  there  is  another  matter  under  the  same  head  which 
is  of  more  serious  import ;  for  to  say  of  a  man  that  he 
is  appealing  to  the  public  for  subscriptions,  and  that,  to 
obtain  them,  he  puts  down  the  names  of  non-existing  sub*- 
scribers,  is  surely  to  charge  him  with  fraud  (i).  Let  every 
man  judge  for  himself  whether  he  would  not  deem  it  a  re* 

(a)  But  there  was  no  eridence  that  it  was  wflftiL 
(A)  F4Ar«Ue,p.432(*),  (c). 
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flection  on  his  character  and  honour;  and  it  is  for  the 
jory  to  say  whether  this  is  the  meaning  of  the  article. 
"  Moreover,  a  well-known  device  is  adopted/*  See.  **There 
have  been  dodges  tried  to  make  a  losing  paper  pay/'  &c. 
It  is  for  yon  to  judge  of  these  expressions,  how  far  they 
made  this  serious  imputation  upon  the  plaintiff*s  eharacter. 
Then,  coming  to  the  next  head  of  libel— that  which  related 
to  the  proposal  to  subscribe  to  the  plaintiff's  newspaper-* 
it  is  not  to  be  taken  as  if  all  that  the  doctor  proposed  was 
that  persons  should  send  their  subscriptions  to  his  paper ; 
and  the  feir  mode  of  putting  it  is,  that  they  should  sup- 
poit  a  journal  which  would  stimulate  subscriptions  for  the 
missions.  It  would  be  absurd  for  the  plaintiff  to  ask  per- 
sons to  co-operate  in  the  work  of  missions  merely  by 
buying  copies  of  his  paper.  It  must  be  taken  as  his  mean- 
ing, and  the  meaning  of  the  subscriberSy  that  these  letters 
were  intended  to  arouse  the  religious  world  to  a  sense 
of  their  duty  to  make  every  effort  to  support  missions. 
The  parties  interested  in  missions  might  very  fairly  believe 
that  an  appeal  to  the  public  on  the  subject  might  produce 
great  effects.  But  it  was  perfectly  lawful  for  a  public 
writer  to  say  that  it  wais  an  idle  scheme,  and  that  it  was  a 
delusion  to  suppose  that  by  forcing  these  papers  into  cir- 
culation by  free  distribution  the  great  cause  of  missions 
would  be  promoted,  and,  in  short,  to  denounce  the  whole 
scheme  as  pernicious  and  delusive.  And  if  you  think  that 
this  is  all  which  has  really  been  done  in  this  case,  then  it 
is  within  the  (air  and  legitimate  scope  of  criticism,  and  then 
you  ought  to  find  your  verdict  for  the  defendant.  But 
the  question  is,  whether  the  writer  has  not  gone  beyond 
these  limits,  and  whether  he  has  not  gone  the  length  of 
imputing  to  Dr.  Campbell,  not  merely  that  he  has  proposed 
a  delusive  and  mischievous  scheme,  but  that  he  has  done 
so  with  the  sordid  motive  of  abusing  the  confidence  of  the 
public  on  subjects  the  roost  holy  and  sacred,  and  for  the 
pitiful  purpose  of  increasing  the  subscriptions  to  his  news- 
paper.   If  you  think  that^  then  the  case  assumes  a  different 
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character  (a).  It  w  said  that  the  circumstances  were 
such  as  not  only  to  entitle  the  writers  of  the  Review  to 
criticise  in  a  hostile  spirit  the  scheme  of  the  plaintiff,  but 
also  to  impute  to  him  sordid  and  base  motives  in  putting 
it  forward  y  for  that  it  is  obvious  that  it  could  do  good  to 
nobody  but  the  proprietors  of  the  paper.  I  own,  however, 
that  my  view  of  the  law  does  not  accord  with  this.  A 
public  writer  is  fully  entitled  to  comment  upon  the  con- 
duct of  a  public  man,  and  this  was  a  public  matter  and  a 
fair  subject  of  comment  But  it  cannot  be  said  that  be- 
cause a  man  is  a  public  man  a  public  writer  is  entitled  not 
only  to  pass  a  judgment  upon  his  conduct,  but  to  ascribe 
to  him  corrupt  and  dishonest  motives  (&).  That,  in  my 
view,  is  not  the  law,  and  the  privilege  of  comment  does 
not  go  to  that  extent.  Take  the  case  of  a  statesmab. 
His  public  conduct  is  open  to  criticism  in  speeches  or  in 
writings.  But  has  anyone  a  right  to  say  that  he  has 
sold  himself,  or  that  he  has  been  inspired  by  base  and 
sordid  motives,  unless  prepared  to  justify  those  allega- 
tions as  true?  Take  the  case  of  a  general  in  command 
of  a  fortress,  who  has  surrendered  it  earlier  than  the 
necessity  of  the  case,  in  the  opinion  of  others,  required. 
His  conduct  in  so  doing  would  be  open  to  the  most  severe 
criticism,  but  would  there  be  a  right  to  say  that  he  had 
betrayed  the  fortress  into  the  hands  of  the  enemy  for  a 
corrupt  consideration  7  Surely  not  (c).  Take  the  case  of 
a  treaty  concluded  by  a  statesman  with  a  foreign  power ; 
suppose  its  terms  to  be  disastrous  to  the  country.  Its  terms 
would  be  open  to  the  most  severe  criticism  and  the  most 
righteous  condemnation;  but  would  there  be  a  right  to 
say  that  the  statesman  had  sold  his  country?      I  think 


(a)  Supposing  such  to  be,  obvi- 
ously, the  only  effect,  how  would 
that  differ  from  its  being  the  obfeci  ? 

(b)  That,  it  is  submitted,  was 
not  the  question ;  but  whether 
inferences  of  fact  might  not  be 
drawn,   honestly,  though  errone- 


ously, from  the  admitted  effect  of 
the  proposals ;  vide  ntpra,  et  pott. 
(c)  But  suppose  he  publiahes  his 
correspondence,  whence  inferences 
of  fact  are  drawn,  not  unfairly, 
though  erroneously?  Would  not 
that  be  '*  fair  comment?" 
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not.  At  the  same  time  I  feel  the  great  importance  of  the 
question.  No  doubt  the  liberty  of  the  press  is  of  yery  vast 
importance,  and  the  privilege  of  commenting  on  the  public 
conduct  of  public  men  cannot  be  too  highly  appreciated ; 
and  if  you  see  your  way  to  the  conclusion  that  the  writer 
here  had  a  sincere  belief  that  the  plaintiff,  in  his  invita* 
tions  to  the  public  to  subscribe,  was  actuated  by  a  desire, 
not  to  promote  the  cause  of  Christianity,  but  his  own 
sordid  interests,  although  I  should  still  say  that  it  is  not  a 
ground  on  which  you  could  find  a  verdict  for  the  defend- 
ant, yet  you  may  find  that  matter  specially  in  his  favour ; 
for  it  IS  a  question  of  such  great  importance  that,  although 
my  own  opinion  upon  it  is  clear,  still,  as  it  is  now  for  the 
first  time  raised  in  a  Court  of  Justice,  I  will  give  the  de- 
fendant leave  to  raise  it  in  the  full  Court,  by  moving  to  enter 
the  verdict  for  him  upon  the  matter  so  found  in  his  favour, 
should  your  finding  be  such  as  thus  to  raise  the  question. 
Even,  however,  although  your  verdict  should  be  for  the 
plaintiff,  yet,  when  you  come  to  consider  the  question  of 
damages,  you  must  take  into  account  all  the  circumstances 
of  the  case  (a).  And  it  is  to  be  regretted  that  the  means 
proposed  by  the  plaintiff  to  carry  out  his  ends  should  have 
been  of  a  somewhat  doubtful  character.  It  certainly  does 
at  first  sight  seem  to  be  so  when  a  man  says,  **  Here  is  a 
great  work — a  work  in  which  all  Christians  should  unite." 
And  how  is  it  to  be  accomplished  ?  **  Subscribe  to  my 
newspaper."  It  does  sound  odd,  and  provokes  the  sug- 
gestion that  it  is  not  so  much  the  interests  of  religion 
which  the  man  has  in  his  mind  as  the  promotion  of  the 
circulation  of  his  own  paper.  And  when  a  person  not 
imbued  with  his  religious  views  comments  upon  the  case 
it  might  easily  suggest  itself  to  his  mind  in  that  point  of 
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(a)  What  follows,  as  the  direc- 
tion as  to  damaget  would,  it  is  sub- 
mitted, have  been  a  correct  direc- 
tion as  to  the  law,  and  gives  the 

VOL.  III.  H  H 


strongest  grounds  for  such  a  direc- 
tion, as  showing  that  the  inferences 
were  not  nnfair. 
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view.  You  may  think  that  there  was  na  gronad  for  it, 
but  still,  if  it  might  naturally  suggest  itself  to  the  mind, 
you  must  make  some  allowance  for  the  position  of  the 
writer,  who  may  have  been  influenced  by  a  sense  of  public 
duty;  for  I  cannot  help  saying  that  I  think  the  counsel 
for  the  plaintiff  went  too  far  when  he  stated  that  the 
object  of  the  article  was  to  injure  and  crush  the  plaintiff. 
There,  then,  was  a  strong  spirit  of  antagonism  naturally 
aroused  by  these  very  conflicting  views  on  a  matter  con« 
nected  with  religious  opinions,  and  the  writer  in  the  Ite» 
view,  no  doubt,  sat  down  to  attack  the  plaintiff,  not  as  the 
individual,  but  as  the  journalist,  and  as  an  upholder  of 
particular  views.  And  if  he  has,  in  doing  what  he  might 
conceive  to  be  his  duty,  unjustly  aspersed  the  plaintiff,  we 
must  still  look  at  the  matter  as  one  arising  out  of  a  public 
controversy,  and  not  as  one  in  which  there  was  any  inten- 
tion to  wound  and  injure  the  plaintiff  (a). 

If  you  think  that  the  only  effect  of  the  article  was  fairly 
to  discuss  the  proposal  of  the  plaintiff,  then  find  for  the  de- 
fendant. If  you  think  that  the  effect  is  to  impute  base  and 
sordid  motives,  then  your  verdict  ought  to  be  for  the  plain- 
tiff. If,  at  the  same  time,  you  are  of  opinion  that  the 
writer  did  so  under  an  honest  and  genuine  belief  that  the 
plaintiff  was  fairly  open  to  these  charges,  I  invite  you, 
while  you  find  your  verdict  for  the  plaintiff  with  such 
damages  as  you  think  proper,  to  find  that  matter  of  fact 
specially,  and  I  shall,  in  that  event,  reserve  leave  to  the 
defendant  to  move  to  enter  the  verdict  for  him,  if  the 
Court  should  be  of  opinion  that  the  matter  of  fact  so 
found  in  his  favour  entitles  him  to  the  verdict 

Verdict  for  the  plaintiff  for  60/.,  the  jury 
finding,  specially,  **  that  the  writer  in  the 
Saturday  Review  believed  his  imputations 
to  be  well  founded" (6). 


(a)   Vide  ante,  p.  433  (a). 
(6)  That  is,  as  there  was  no  evi- 
deote  of  his  actual  belief  (and,  in 


an  action  against  the  printer,  such 
evidence  of  course  would  have  been 
irrelevant),   the  jury  must  have 
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meanty  that  the  plaintiff's  publica*- 
tions  were  such  as  would  naturally^ 
although  (as  it  must  also  be  taken 
that  they  conceived)  erroneousfyt 
lead  to  such  a  belief;  et  vide  ante, 
p.  433  (a).  This,  whether  or 
not  warranted  by  the  evidence, 
clearly  amounted  to  a  verdict  for 
the  defendant,  unless  a  public 
writer,  commenting  on  the  plain- 
tiff's  own  publications,   must  al- 


ways be  liable  for  criminatory  in- 
ferences, however  natural  and  rea- 
sonable, if  they  are  untrue.  But 
this,  it  is  conceived,  cannot  be  law, 
because  it  is  not  consistent  with  the 
authorities,  nor  with  legal  princi- 
ple, and  would  reduce  the  right  of 
fair  comment  to  a  mere  name.  See 
the  case  in  banc.    The  point  could 
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not  arise  in  banc, 

1862. 
LomdonSittingt, 

ESCOMBE  AKD  ANOTHER  V.  JARVIS.  ^rt!i!r" 

Declaration,  that  the  plaintiffs,  at  the  request  of  In  an  action 
the  defendant,  bad  agreed  to  buy  of  the  defendant,  and  the  to  sell  to  and 
defendant  agreed  to  sell  to  the  plaintiffs  divers  casks  of  ale,  account  of  the* 
to  be  Bass's  ale,  and  to  be  in  a  fit  and  proper  condition  to  pl*»n»;ff«  \ 

^     '^  quantity  of 

be  bottled,  corked  and  packed  and  put  up,  and  be  reason-  beer,  to  a  firm 
ably  6i  and  in  a  proper  condition  for  the  purpose,  as  the  for  sale  on^is 
defendant  well  knew,  of  being  shipped,  and  to  be.by  the  de-  on^aU"anc"ed 
fendant  shipped  for  the  plaintiffs  to  Bombay.  underuking 

_  1         ,  1        f    *.      t  1       1   ^     t      •  5    ,.  »  ^*>**  >*  should 

Breach  :  that  the  defendant  made  default,  dtc,  and  did  be  in  a  fit  con- 
not  ship  Bass's  ale  as  agreed,  but  only  a  portion  of  the  said  ^'g^°.  {^^^ 
shipment  was  of  Bass's  ale,  and  a  great  portion  thereof  was  P^^®^.*?' 
ale  of  a  different  and  inferior  quality  and  description ;  and  was  ware, 
the  ale  shipped  by  the  defendant  was  not  in  a  fit  and  ,„  bad  condi- 
proper  condition  to  be  shipped,  as  agreed,  and  the  defend-  appjaj^'^  that 
ant  so  carelessly  and  negligently  and  improperly  in  that  through  the  de- 
behalf  bottled,  corked,  packed  and  put  up  the  same ;  that  piaintifi'in  not 
by  reason  of  the  said  unfit  and  improper  condition  thereof  Bombay  firm 
for  such  shipment,  and  by  reason  of  the  careless,  neg-  ofthecon- 
ligent  and  improper  manner  of  bottling  and  corking  and  beer  had  lain 
packing  and  putting  up  the  same,  a  great  portion  of  the  unwarehoused, 
ale  became  and  was  greatly  spoiled  and  damaged,  and  lost  J,"  ^bVmiayr 
and  destroyed,  and  of  no  value  (a).     And  by  reason  of  the  and  that  this 

•^      '  ^  '  ^  would  amply 

how  much,  if  any,  of  the  damage  account  for  its 

*    1-  •!-  J*   xi.    1-  J        t'M  bad  condition : 

was  to  be  ascribed  to  the  bad  qualify  ^^^^  ^^^^^^ 

there  was  no 
evidence  of  a  cause  of  action,  either  for  breach  of  contract  .or  negligence. 

H  H    2 


(a)  Neither  in  pleading  nor  in 
proof  was  it  clearly  distinguished 
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said  several  breaches  the  plaintiffs  lost  the  expenses  which 
they  had  been  put  to  and  incurred  in  purchasing  and 
shipping  the  same,  &c. 

Plea :  that  the  defendant  did  not  break  the  said  agree- 
ment. 

Macaulajf,  Massy  Dawson,  and  John  Simony  for  the 
plaintiffs. 

Bovill,  Forsyth,  and  Hannen,  for  the  defendant 

On  the  5th  April,  1860^  the  plaintiffs  desired  the  defend- 
ant to  ship  for  them  300  casks  of  Bass's  beer  to  Bombay 
on  their  account,  and  as  he  bad  not  so  much  of  Bass's 
beer  in  stock,  they  desired  him  to  ship  as  much  as  he 
could.  The  beer  was  in  casks  and  he  was  to  bottle,  pack, 
and  ship  it  to  the  house  of  Ewart  k  Co.,  at  Bombay.  He 
sent  the  invoice  to  the  plaintiffs  next  day  and  the  shipment 
was  completed.  The  amount  of  the  invoice  was  471/., 
which  was  paid,  and  the  freight  was  13  R,  which,  with  in- 
surance and  other  charges  came  to  612/.  The  plaintiffs 
sent  the  invoice  to  Ewart,  Arbuthnot  &  Co.,  of  Liverpool, 
who  corresponded  with  Ewart  &  Co.,  of  Bombay,  but  there 
was  no  direct  notice  to  the  latter  firm  of  the  consign- 
ment (a). 

On  the  11th  July,  1860,  the  cargo  arrived  at  Bombay, 
and  the  beer  remained  on  board  or  on  the  quays  while  the 
rest  of  the  cargo  was  being  landed.  It  was  not  until  the 
middle  of  August  that  the  beer  was  heard  of  by  Ewart  k 
Co.,  and  warehoused  for  sale ;  and  during  the  interval  of 


or  condition  of  the  beer,  which 
would  be  a  breach  of  contract  (at 
to  which  contributory  negligence 
would  of  course  be  no  defence), 
and  how  much  to  the  careless 
way  in  which  the  beer  was  bottled 
or  put  up  for  shipment,  which 
would  be  partly,  at  all  events,  in 
the  nature  of  an  action  for  negli- 


gence, as  to  which  contributory 
negligence  would  be  a  defence. 
But,  in  point  of  fact,  it  turned  out, 
not  by  way  of  contributory  negli- 
gence, but  by  way  of  failure  of  evi- 
dence, that  there  was  no  proof  of 
any  breach  of  contract  at  all. 

(a)  See  Moulder  ▼.  The  Steam 
Navigation  Company ,  ante^  p.  170. 
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six  weeks  the  beer  remained  unwarehoused,  and  was  roll-        1862. 
ing  about  on  board  or  on  the  quays. 

On  the  22nd  August,  1860,  Ewart  &  Co.  sold  the  beer 
and  sent  home  to  the  plaintifTs  account  sales,  which  only 
amounted  to  197/.  They  accounted  for  this  by  the  bad 
condition  of  the  beer,  which  they  said  had  burst  a  large  por- 
tion of  the  bottles,  many  also  having  got  broken,  and  so 
much  of  the  beer  as  remained  was  out  of  condition  and  did 
not  realize  half  the  usual  price ;  and  they  complained  of 
not  having  been  advised  of  the  shipment. 

The  plaintiffs  claimed  a  return  of  the  price  paid  (less  the 
sum  received  from  the  proceeds  of  the  sales),  or  the  amount 
at  the  market  price  of  the  day,  less  the  same  sum. 

Bovill  called  the  defendant  to  deny  any  warranty  or  un- 
dertaking as  to  the  condition  of  the  beer,  but  contended 
that  there  was  no  proof  that  there  had  been  any  breach  of 
contract,  even  assuming  it  to  have  been  as  stated  in  the 
declaration  ;  and  he  elicited,  that  the  beer  had  remained  six 
weeks  unwarehoused  as  already  mentioned,  and  that  beer 
shipped  in  the  best  possible  condition  would  not  stand  the 
heat  when  thus  exposed  to  it,  and  required  to  be  at  once 
landed  and  warehoused  as  soon  as  it  arrived.     Upon  this, 

CocKBURN,  C.  J.,  interposed,  and  observed  that  it  was 
diflScult  to  see  how  after  that  evidence  the  action  could  on 
any  ground  be  maintained,  as  there  was  no  evidence  to  ac- 
count for  that  period  of  six  weeks,  and  no  evidence  to 
show  that  the  beer  was  not  in  the  best  condition  whep  it 
arrived,  but  only  that  after  that  period  it  was  in  bad  con- 
dition after  it  had  remained  so  long  exposed,  which  was 
what  might  naturally  be  expected  (a). 

(a)  Where  there  is  no  evidence  facie  evidence  to  fix  the  shipowner, 

that  there  has  been  any  fault  or  the  shipper,  or  the  carrier;    see 

default  on  the  part  of  the  consignor,  Webb  v.  Page,  6  M.  &  Q.  196; 

the  fact  that  the  goods  were  ship*  Higginboiham  v.  The  Great  Nortk' 

ped  or  sent  in  good  condition,  and  em  Railweqf  Company^  2  Fost  & 

were  in  bad  condition  when  they  Fin.  796.     But   here  there  was 

arrived,  would  be  sufiicient  primd  positive  evidience  of  a  default  on 
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1862. 


The  jury  agreed  on  this  view,  and  Macaulay  thereupon 
yielded  to  a 

Nonsuit. 

the  part  of  the  consignor,  giving  was  no  evidence  of  a  breach  of  con- 

rise  to  a  delay  and  an  exposure  of  tract  or  of  damage  through  negli- 

the  beer,  which  might  account  for  gence  of  the  defendant, 
all  that  had  occurredi  so  that  there 


London  Sitiingt. 

Michaelnuu 

Term, 

A  debtor  hav- 
ing given  his 
creditor  a  bill, 
and  obtained 
an  advance  at 
the  same  time 
of  a  sum 
smaller  than 
the  amount 
which  bad 
been  paid  :-^ 
Held,  in  an 
action  to  re- 
cover the  full 
amount  on  the 
bill- the 
bolder  having 
continued 
creditor  to  a 
far  larger 
amount—that 
the  question 
wasy  whether 
the  bill  had 
been  deposited 
for  a  epeci/le 
adwance  of  the 
sum  which 
had  been  paid, 
or  bad  been 
given  generally 
on  account 


KER  r.  BULLARD  and  another. 

Declaration,  on  a  wii  of  exchange  for  1,000/., 

dated  12th  December,  1861,  drawn  by  J.  Lacy  on  Foster, 
Lacy  Sc  Co.,  payable  to  the  defendants  seven  days  after 
date,  and  by  them  indorsed  to  the  plaintiff. 

Plea :  (inter  alia)  that  the  defendants  indorsed  the  bill 
in  blank  for  the  accommodation  of  Lacy,  who  delivered  it 
to  the  plaintiff  as  a  security  for  the  sum  of  500/.  lent  by 
him  to  Lacy,  who  had  afterwards  repaid  that  amount,  and 
that  there  was  no  other  consideration. 

There  was  also  a  plea  that  the  plaintiff,  without  the 
assent  of  the  defendants,  had  agreed  to  give  time  to  Lacy 
to  pay  by  instalments.    Issue. 

Karslake  and  Barnard  for  the  plaintiff. 

Honyman  (with  him  Lnsh  and  Murphy)  were  for  the 
defendants. 

Foster,  Lacy  &  Co.  were  insurance  brokers,  and  the 
plaintiff  was  in  the  habit  of  making  them  advances  upon 
the  Security  of  their  bills,  which  he  held  to  the  amount  of 
17,000/. 

The  case  for  the  defence  was,  that  on  the  13th  Decem- 
ber, 1861,  John  Lacy  took  the  bill  in  question  to  the  de- 
fendants and  asked  them  to  put  their  names  on  it  for  his 
accommodation  that  he  might  get  it  discounted,  and  that 
he  got  an  advance  of  600/.,  and  gave  at  the  same  time  his 


SITTINGS— QUEEN'S  BENCH.  439 

post-dated  cheque  for  550/.  (dated  16th  December,  1861),        1862. 
the  50/.  being  for  interest  ^^^m^ 

John  Lacy  was  called  to  prove  this  defence,  and  that  the  ^  ** 
cheque  was  paid.  But  on  cross-examination  admitted  that  and  Another. 
he  had  1,200/.  from  the  plaintiff  on  the  same  day,  and 
next  day  2,000/.  more,  for  which,  however,  he  said  the 
plaintiff  had  bills  to  a  much  larger  amount  as  security. 
He  believed  that  he  had  not  had  more  than  500/.  on  this 
particular  bill,  but  he  admitted  that  he  had  never  asked  for 
the  bill  back'  again. 

The  plaintiff  was  called  and  stated  that  on  the  16tb 
December,  1861,  John  Lacy  came  to  him  for  an  advance, 
then  owing  him  3,500/.,  that  he  refused  to  make  any 
further  advance  without  security,  and  that  then  the  bill  was 
given  generally  on  account,  and  not  for  a  specific  advance 
of  500/.  The  cheque,  he  said,  was  not  post-dated,  but 
was  giveti  afterwards  on  the  day  it  bore  date,  and  before 
the  bill  was  given,  generally  on  account,  and  not  in  repay- 
ment of  the  particular  advance.  On  the  26th  December, 
he  had  advanced  to  Lacy  510/.  more  without  any  further 
security  at  that  time.  Between  that  time  and  the  failure 
of  Lacy's  firm  in  February,  there  were  other  advances  and 
other  securities,  and  they  then  owed  him  3,600/. 

In  March,  1862,  the  defendants  were  privy  to  an 
arrangement  with  Lacy*s  liquidators  to  pay  the  plaintiff 
1,000/.  a  month,  and  this  bill  was  set  down  for  liquidation 
among  others. 

At  the  close  of  the  case, 

CocKBURK,  C.  J.  (to  the  jury). — As  to  the  latter  part  of 
the  case,  the  arrangement  with  the  drawers,  if  it  was  with 
defendants'  knowledge  and  assent,  they  would  still  be 
liable. 

As  to  the  other  defence  the  question  is,  whether  the  bill 
was  deposited  on  a  specific  advance  of  500/.,  or  was  it 
given  generally  on  account?    That  it  should  have  been 
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1862.      *  drawn  at  seven  days  is  strong  to  support  the  former  view  ; 

^^"^"^■^      that  it  should  never  have  been  demanded  back  is  strong 

V.  to  support  the  other  view ;  but  that  is  the  question  for  you ; 

tnd  Another.  ^^^  ^f  you  are  satisfied  that  the  bill  was  given  generally  on 


account,  find  for  the  plaintiff  (a). 


Verdict  for  the  plaintiff. 


(a)  Had  the  defendants  brought 
troTer  for  tbe  bill,  the  queation 
would  bare  been  in  subatance  tbe 
lame ;  and,  of  course,  tbe  plaintifiT 
could  not  have  set  off  bis  debt. 
Had  be  indorsed  over  tbe  bill,  and 
bad  the  defendants  been  forced  to 
pay  it,  and  then  sued  the  now 
plaintiff  for  money  paid  {Bieaden 
Y.  CharUi,  7  Biog.  246 ;  Atprey  v. 
Levy,  16  M.  &  W.  851),  tbe  latter 
ipight  )iave  set  off  his  debt;  an  ap- 


parent inconsistency!  arising  from 
tbe  effect  of  the  statutes  of  set-off, 
but  no  real  legal  inconsutency ;  for 
tbe  question  in  one  action  would  be 
debt,  and  in  the  other  property  ;  and 
an  action  of  trover  against  a  peison 
claiming  as  indorsee,  and  an  action 
by  the  person  so  claiming  as  indorsee 
on  the  bill,  raise  in  this  respect  the 
same  question,  vis.,  his  right  to  re- 
tain the  bill  as  holder;  Fancaurt 
Y.  BuU,  I  B.  N.  C.  68U 


LandanSiiHng,.  FOWKES  AND  ANOTHER  V.  THE  MANCHESTER  AND 

Michaeima,  LONDON  LIFE  INSURANCE  COMPANY. 

TVtm* 

Ai>ersonpro.    JUeCLARATION,  by  executors  of  one  Henry  Fowkes, 
on  a  policy  effected  by  him  with  the  defendants  on  his  own 


sure  his  life 
was  asked, 
•*  Have  you 
ever  been 
afflicted  with 
gout?*'  and 
answered, 
«•  No ;"  and 
being  asked, 
**  Has  your 
life  been  pro- 
posed at  any 


life,  in  May,  1660. 

Plea :  that  the  policy  was  effected  by  the  testator  on  the 
basis  of  a  certain  proposal,  and  on  condition  that  his 
answers  to  certain  questions  should  be  true. 

Averment:  that  divers  of  his  answers  were  [designedljf] 
iiptrue.    Issue. 


other  office, 

and  if  so,  has  it  been  secepted,  and  at  what  rate  f "  answered,  "  It  has  been  proposed  and  sc- 
cepted  at  the  ordinary  rate."  It  appeared  that  it  had  been  proposed  at  one  office  and 
declined,  and  at  another  office,  where  he  had  been  examined  and  approved  by  the  medical 
man,  but  nothing  further  had  been  done.  And  it  also  appeared  that  before  the  proposal  be 
bad  had  a  slight  atUck  of  suppressed  gout : — Held,  that  this  answer  was  not  untrue  if  he  had 
not  been  sensibly  afflicted  with  gout,  but  merely  had  some  symptoms  which  a  medical  man 
could  detect  as  denoting  the  presence  of  gout  in  the  system :  but  sembU,  that  the  other 
answer  was  untrue,  or  at  all  events  was  a  suppression  of  a  material  &ct. 
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2.  A  similar  plea,  but  omitting  the  word  *^  designedly,**        1862* 
Demurrer  and  issue  (a).  ^^ 

rOWKEB 

3.  That  the  testator  fraudulently  obtained  and  mduced  and  Another 
the  defendants  to  execute  the  policy.     Issue.  The  Man- 

4.  That  he,  by  means  of  the  suppression  of  a  material  ^^^o^on"** 
fact  which  the  defendants  ought  to  have  been  informed  of,      Life  In- 
as  he  well  knew,  caused  them   to  execute   the  policy. 

Issue. 

HuddlestoTif  Karslake,  and  Prentice,  for  the  plaintiffs. 

Shee,  Seijt.,  MeUuh^  and  T.  Jones,  for  the  defendants. 

The  policy  was  effected  by  Fowkes  in  1860.  He  was 
then  forty-nine  years  of  age,  and  the  printed  proposal  con- 
tained the  following  questions,  which  he  filled  in  with  an« 
swers,  as  follow  : — 

Q.  Have  you  ever  been  afflicted  with  gout? 

A.  No. 

Q.  Has  the  life  been  offered  at  any  other  office,  and  if 
so,  has  it  been  accepted,  and  at  what  rates? 

A.  It  has  been  offered  and  accepted  at  the  ordinary 
rate. 

These  were  the  answers  relied  upon  as  untrue ;  and 

8hee,  Serjt.,  opening  the  case  for  the  defendants  (who 
began)  said,  he  should  prove  that  both  the  testator's 
answers  were  false ;  and  he  thought  he  should  also  prove 
that  they  were  false  to  his  knowledge. 

As  to  the  first  answer,  a  surgeon,  who  had  attended  the 
deceased,  was  called  to  prove  that,  in  1858,  he  had  attended 
him  for  **  suppressed  gout,*'  for  which  he  gave  him  me« 
dicines  to  draw  it  out,  and  which  he  so  far  succeeded  in 
doing;  that  the  disease  showed  itself  in  redness  and 
tenderness  in  the  great  toe.  He  admitted,  however,  that  it 
was  a  **  very  slight  attack,"  and  could  not  undertake  to 
state  that  he  bad  told  the  patient  what  it  was.  He  stated, 
however,  that  in  March,  1860  (before  the  policy),  he  at- 

(a)   Km/«  p.  444,  posl. 
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1862.        tended  the  testator  again  for  the  same  disease,  and  treated 
^^^^^      him  for  it,  and  that  afterwards,  in  June  in  the  same  year, 
and  Aoodier    he  died  of  that  disease ;  the  last  attack  being  in  **  an  ag- 
Thb  Man-     gravated  Form  of  suppressed  gout,"  and  lasting  only  four 
^^LoNDoif*'^  days.     He  described  the  symptoms,  one  of  which  was  a 
Life  In.      spitting  of  blood.    There  was,  however,  no  clear  or  posi- 
tive evidence  that  the  deceased  knew  he  had  the  gout. 

The  widow  was  called,  and  described  her  husband  as 
temperate  and  healthy,  and  declared  she  did  not  know  he 
had  the  gout,  though  she  admitted  that  his  toe  was  in- 
flamed and  he  could  not  wear  his  ordinary  shoes.  She 
stated  that  he  died  of  the  rupture  of  a  blood  vessel. 

Several  relatives  and  friends  of  the  deceased  described 
him  as  temperate,  and  declared  that  they  never  knew  or 
heard  of  his  having  the  gout. 

Huddlesion  for  the  plaintiffs.— Upon  this  evidence  sub- 
mitted, that  it  did  not  appear  that  the  deceased  had  been 
^*  afflicted  with  gout,"  which  were  stronger  words  than 
"  subject  to,"  the  words  in  Chattock  v.  Shaw  (a),  and  im- 
plied some  sensible  affliction,  or,  at  all  events,  that  there 
was  no  evidence  that  the  deceased  knew  that  he  was  af- 
flicted with  gout. 

As  to  the  second  answer,  it  was  proved  on  the  part  of 
the  defendants,  that,  in  1848,  the  deceased  had  proposed 
his  life  at  a  certain  office  and  had  been  declined ;  but  it 
was  also  proved,  on  the  part  of  the  plaintifis,  that  he  had 
proposed  to  a  third  office,  and  that  he  had  been  examined 
by  one  of  their  medical  officers  (although  it  did  not  clearly 
appear  whether  this  was  not  as  a  volunteer),  and  pro- 
nounced by  him  to  be  a  fair  insurable  life.     Upon  this, 

Huddleslon,  for  the  plaintiffs,  contended  that  the  answer 
was  true,  because  it  was  the  fact  that  the  testator  had 
proposed  his  life,  and  that  it  had  been  accepted ;  and 

SAee,  Serjt,  for  the  defendants,  contended,  that  the 
(a)  1  Moo.  &  Rob.  498. 
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answer  was  false;  first,  because  it  was  not  true  that  the 
life  had  been  accepted  by  the  office ;  and  next,  because, 
even  if  it  had,  it  was  not  so  true  that  it  had  been  declined 
at  another  office,  and  this  fact  was  suppressed  (a). 
In  the  course  of  the  case  for  the  plaintiffs. 


1662. 


FOWKBS 

tod  Another 

The  Man- 

cbbiter  amd 

London 

Shee,  Serjt-,  cross-examined  one  of  the  medical  men  iURANcsCo. 
who  was  called  to  prove  that  he  had  examined  the  de- 
ceased, and  pronounced  his  life  fairly  insurable,  and  asked 
him  whether  he  bad  not  stated  to  two  persons  at  the  office 
of  the  defendants  afterwards,  that  the  life  was  a  bad  one, 
and  on  his  denying  it,  proposed  to  call  them  to  prove  it. 

Huddleston  objected,  that  this  was  collateral;  but 

CocKBURN,  C.  J.,  said  it  was  not  so,  because  it  went  to 
show  that  his  evidence  to-day  was  false  on  the  main 
issue  (ft). 

The  witnesses  were  accordingly  called,  and  swore  that 
the  witness  had  so  stated  to  them. 

At  the  close  of  the  case, 

CocKBUBN,  C.  J.  (to  the  jury). — First,  were  the  answers 
of  the  testator,  or  either  of  them,  untrue  ?  Next,  if  so, 
were  they,  or  either  of  them,  untrue  to  his  knowledge  ? 

As  to  the  first  answer,  to  the  question  whether  he  had 
ever  been  afflicted  with  gout  ?  no  doubt  it  roust  be  con- 
sidered with  some  reasonable  latitude,  and  the  answer 
would  not  be  false,  merely  because  he  had  some  symptoms 
which  an  experienced  medical  man  might  see  indicated  the 
presence  of  gout  in  the  system.  You  will  probably  con- 
sider whether  there  was  gout  in  a  sensible  appreciable 


(a)   Fic/eanef,  pp.  441,444. 

(6)  See  M'Kewan  v.  Thornton,  2 
F.  &  P.  594,  a  very  similar  ruling, 
/ler  Williams,  J.  See  also  a  similar 
course  taken,  per  Btlbs,  J.,  in  a 
Crown  case;  lUgina  v.  Dennis, 
past.    It  is  conceived  that  the  true 


rule,  which  is  one  only  of  proce- 
dure, is,  that  nothing  is  to  be  ex- 
cluded as  **  collateral "  which  the 
Judge  deems  to  be  material  as  to 
the  decision  of  the  question  at 
issue.  That,  itself,  is  a  collateral 
question  for  him  to  decide. 
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1862.        forniy  and  in  considering'  that  question  you  will  bear  in 

^T*^^*'*^      mind  that  the  medical  man  himself  described  the  only 
F0WKE8  ,   ■' 

and  ADother    attack  which  preceded  the  policy,  as  the  slightest  possible 
The  Man-     case  of  gout^  and  that  there  is  no  positive  evidence  that  the 
''"lon^on'"*  deceased  knew  that  he  had  gout. 
Life  In-  As  to  the  Other  auRwer,  it  is  said,  on  the  part  of  the 

plaintiffs,  that  the  deceased  had  been  proposed  at  two 
other  of&cesy  and  had  been  accepted  at  one  and  declined 
at  the  other.  Even  if  this  were  so,  however,  did  the  de- 
ceased answer  truly,  in  stating  simply  that  he  had  been  ac- 
cepted ?  Was  the  question  asked  him  answered  fairly  and 
fully,  according  to  its  obvious  meaning  and  effect  ?  I  rather 
think  not,  but  that  is  for  you.  Is  it,  however,  the  fact  that 
he  had  been  accepted  at  either  of&ce  ?  The  office  had  not 
accepted  him ;  all  that  appears  is,  that  one  of  their  me- 
dical officers  had  examined  him  and  pronounced  his  life 
fairly  insurable.  The  answer  appears  to  imply  that  he 
had  been  acqepted  by  the  office^  for  that  is  the  obvious 
meaning  of  the  question.    That,  however,  is  for  you. 

The  jury  found  that  the  deceased  had  not  been  '*  af- 
flicted with  gout"  at  the  time  of  the  proposal ;  and  that 
his  answer  to  the  other  question  was  untrue,  but  not  de- 
signedly so. 

Verdict  for  the  plaintiff  (a). 

(a)  Subject  to  leaye  to  move ;  the  mis^stateroenti  must  be  wilful 

but  the  case  was  not  moved.  There  to  vitiate  the  policy.     Judgment, 

was,  however,  a  demurrer  aigued  therefore,  for  the  plaintiff, 
in  £.  T.,  on  which  it  was  held,  that 
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HURRELL  r.   BULLARD  and  another.  London SUtings. 

jk  Hilary  Term, 

Action  by  shipowner  agaiDst  agents,  for  breach  of  on  the  employ- 

duty  in  not  duly  insuring  a  vessel  of  the  plaintiff.  mCTcamik  or 

The  declaration  in  the  first  count  stated,  that  the  plain-  commercial 

,_  _  1         11    1    ,   mi       T^T      1     »t       -  1    •gent,  it  is  for 

tiff  was  owner  of  a  vessel  called  '^The  Nettle/  with  the  jury,  in  the 
the  tackle  and  other  furniture  and  appurtenances  thereof,  J^j^^^evi-*"^ 
which  was  about  to  sail  on  a  certain  voyage,  to  wit,  from  **®"^*  *^^}^f 

•'  ^  '  '  nature  of  his 

London  to  Malaga,  and  thence  to  a  port  or  ports  in  the  duties  on  such 

United  Kingdom  of  Great  Britain  and  Ireland,  and  the  tojudg^l^om 

plaintiff,  at  the  request  of  the  defendants,  retained  and  l^^^fj^^ 

employed  the  defendants  for  reward  to  them  in  that  be*  ^^^^  ^o"«  ^u- 

half,  to  cause  to  be  made  according  to  the  custom  of  mer-  thus  on  the 

chant  insurance  upon  the  said  vessel,  tackle,  furniture  and  an  msurance" 

appurtenances,  and  to  cause  a  policy  or  policies  of  insur-  •»«"**<>  effect 

ance  to  be  made  and  underwritten  thereon  (a)  for  the  said  or  get  it  ef- 

▼oyage,  from  and  against  perils  of  the  seas  and  other  risks  the  jury,  in  the 

usually  borne  and  taken  upon  themselves  in  marine  policies  exprlwB  cvi  ^"^ 

of  insurance  by  underwriters  and  insurers,  and  upon  the  dence,  to  judge 
,  .       .  .       ,  whether  he  was 

usual  terms  and  conditions  of  manne  insurance,  in  the  sum  employed  to 
of  250/.,  the  defendants  accepted  and  entered  upon  such  f nee  Jffectedl 
retainer   and    employment,  and   the   plaintiff  then    and  oroniyjopi^e 

f  ■^,  the  business  in 

thence,  until  at  the  time  of  the  loss  hereinafter  mentioned,  the  hands  of 

was  interested  in  the  said  vessel,  tackle,  furniture  and  ap-  effect  it;  and 

purtenances  to  the  said  amount  of  260/.,  and  although  a  ^llpow^^^^ 

reasonable  time  in  that  behalf,  afterwards  and  before  this  tbeir  neaiect 

or  default,  es- 

action  and  before  the  loss  of  the  said  vessel,  tackle,  fur-  pecially  in  not 
niture  and  appurtenances  hereinafter  mentioned  elapsed,  fected^wUhre- 
and  all  conditions  were  performed  and  everything  hap-  J^jljj'^^^d'in 
pened  necessary  to  entitle  the  plaintiff  to  maintain  this  not  informing 

i*        1       1  1  1        •      rt.  11         1  1   <•      1     ^*'  employer, 

action  for  the  breach  next  hereinafter  alleged,  yet  defend-  the  insured, 

who  they  are, 
in  order  to  en- 
(a)  This  count  related  only  to  effecting  the  policy.  ahle  him  to  sue 

them.     It  is 
matter  of  law 

that  the  agent  is  only  bound  to  use  due  care  and  do  what  is  usual,  hut  it  is  matter  for  the  jury 

what  this  duty  involves,  or  whether  there  has  been  a  breach  of  it. 
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ants  did  not  nor  would,  within  such  reasonable  time  as 
aforesaid  or  at  any  other  time,  cause  to  be  made,  according 
to  the  custom  of  merchants,  an  insurance  upon  the  sai4 
vessel,  tackle,  furniture  and  appurtenances  or  any  of  them, 
and  did  not  nor  would  cause  to  be  made  or  underwritten 
thereon  any  such  policy  or  policies  as  aforesaid  for  the  said 
voyage,  from  and  against  such  perils  and  other  risks  as 
aforesaid,  and  upon  the  terms  and  conditions  and  in  such 
amounts  as  aforesaid  or  otherwise  howsoever.  And  the 
defendants  in  breach  of  their  duty  in  that  behalf  wholly 
neglected  and  neglected  so  to  do,  and  the  plaintiff  wholly 
confiding  in  the  said  retainer  and  employment  so  given  to 
and  accepted  by  the  defendants  as  aforesaid,  suffered  and 
permitted  the  said  vessel  with  the  said  tackle,  furniture 
and  appurteilances  to  proceed,  and  the  same  did  proceed 
on  her  said  voyage,  and  afterwards,  and  after  the  breach 
of  duty  by  the  defendants  as  aforesaid  and  whilst  the  said 
vessel  was  proceeding  on  her  said  voyage,  the  said  vessel 
with  the  said  tackle,  furniture  and  appurtenances  was,  by 
such  the  perils  of  the  seas  as  aforesaid,  broken  to  pieces  and 
sunk  and  wholly  lost  to  the  plaintiff,  and  the  plaintiff 
thereby  lost  and  was  deprived  of  the  said  sum  of  250/.  so 
to  have  been  insured  in  respect  thereof  as  aforesaid,  the 
said  loss  being  by  and  through  one  of  the  perils  from  and 
against  which  the  defendants  ought  to  have  caused  insur- 
ance to  be  made,  and  a  policy  or  policies  of  insurance  to 
be  made  and  underwritten  as  aforesaid,  whereby,  and  by 
reason  of  the  said  neglect  and  breach  of  duty  by  the  de- 
fendants, the  plaintiff  has  wholly  lost  and  been  deprived 
of  the  monies  and  indemnity  he  might  and  would  otherwise 
have  procured  and  recovered. 

2.  That  the  plaintiff  was  owner  of  a  vessel  called  "  The 
Nettle,"  with  the  tackle  and  other  furniture  and  appurte- 
nances thereof,  which  was  about  to  sail  on  a  certain  voy- 
age, to  wit,  from  London  to  Malaga,  and  thence  to  a  port  or 
ports  in  the  United  Kingdom  of  Great  Britain  and  Ireland, 
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and  the  plaintiff^  at  the  request  of  the  defendants,  retained  ^^^* 
and  employed  as  defendants  for  reward  to  them  in  that  be-  hurrku 
half  to  effect  a  good  and  available  insurance  (a)  upon  the  ^  '* 
said  vessel,  tackle,  furniture  and  appurtenances  for  the  said  and  Another. 
voyage  from  and  against  perils  of  the  seas  and  other  risks 
usually  borne  and  taken  upon  themselves  in  marine  policies 
of  insurance  by  underwriters  and  insurers  to  the  amount  of 
250/.,  upon  the  terms  that  the  defendants  should  use  due 
and  reasonable  care  and  diligence  in  and  about  effecting 
the  said  insurance  in  an  available  manner,  and  in  causing 
the  said  policy  or  policies  to  be  underwritten  by  sufficient 
and  responsible  underwriters,  and  should  do  all  such 
things  as  were  then  xuualiy  done  by  insurance  brokers  re^ 
tained  and  employed  in  such  manner  and  for  such  purposes 
as  aforesaid  (A),  in  order  to  enable  the  plaintiff  to  obtain  pay* 
ment  of  the  monies  which  might  become  due  in  the  event 
of  the  loss  of  the  said  vessel,  tackle,  furniture  and  appur- 
tenances or  any  part  thereof  by  any  one  of  the  perils  so  to 
be  insured  against  as  aforesaid ;  and  the  defendants  then 
accepted  and  entered  upon  such  retainer  and  employment 
upon  the  terms  aforesaid,  and  the  plaintiff  then  and  there 
until  and  at  the  time  of  the  loss  hereinafter  mentioned  was 
interested  in  the  said  vessel,  tackle,  furniture  and  appur- 
tenances to  the  said  amount  of  250/. ;  and  although  a 
reasonable  time  in  that  behalf  afterwards  and  before  this 
action  and  before  the  loss  of  the  said  vessel,  tackle,  furni- 
ture and  appurtenances  hereinafter  mentioned  elapsed,  and 
all  conditions  were  performed  and  everything  happened 
necessary  to  entitle  the  plaintiff  to  maintain  this  action  for 
the  breaches  hereinafter  alleged,  yet  the  defendants  did  not 
nor  would  use  due  and  reasonable  care  and  diligence  in  and 
about  effecting  such  insurance  as  aforesaid  in  an  available 

(a)  This  came  a  little  nearer  to  (6)  This  wai  the  real  point,  as  it 

the  real  point,  but  still  related  only  turned  out,  upon  the  evidence ;  re- 

to  the  policy  itself,  which  seemed  lating  as  it  did,    though    still  in 

to  be,  on  the  evidence,  effected  well  general  terms,  to  what  was  to  be 

enough.  done  after  the  making  of  the  policy. 
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maDDer,  or  in  causing  such  policy  or  policies  as  albre* 
said  to  be  underwritten  by  sufficient  and  responsible  on- 
derwriters ;  and  the  defendants,  in  the  breach  of  their  duty 
in  that  behalf,  negligently  caused  to  be  underwritten  as 
and  for  such  policy  as  aforesaid  a  certain  policy  of  in* 
surance  on  the  said  vessel,  tackle,  furniture  and  appur- 
tenances for  the  said  voyage  from  and  against  the  said 
perils  and  risks  to  the  amount  aforesaid  by  insufficient  and 
irresponsible  underwriters,  and  afterwards,  and  after  the 
breach  of  duty  by  the  defendants  as  last  aforesaid,  and 
whilst  the  said  vessel  was  proceeding  on  her  said  voyage, 
the  said  vessel  with  the  said  tackle,  furniture  and  appur* 
tenances  by  such  the  perils  and  dangers  of  the  seas  was 
broken  to  pieces  and  sunk  and  wholly  lost  to  the  plaintifis; 
and  the  defendants  did  not  nor  would  do  all  such  things  as 
were  then,  to  wit,  at  the  time  of  the  saicl  retainer  and  em- 
ployment usually  done  by  insurance  brokers  retained  and 
employed  in  such  manner  and  for  such  purposes  as  afore- 
ssid,  in  order  to  enable  the  plaintiff  to  obtain  payment  of 
the  monies  which  became  due  upon  the  said  loss  of  the 
said  vessel,  tackle,  furniture  and  appurtenances  as  afore- 
said or  any  part  thereof.  And  the  defendants  did  not 
nor  would  inform  the  plaintiff  who  the  said  undencriters 
were  (a),  or  enable  the  plaintiff  to  discover  or  identify  them 
although  requested  by  the  plaintiff  so  to  do,  and  although 
so  to  inform  and  enable  the  plaintiff  was  a  thing  then,  to 
wit,  at  the  time  of  the  said  retainer  and  employment, 
usually  done  by  insurance  brokers  retained  and  employed 
in  such  manner  and  for  such  purposes  as  aforesaid ;  and 
by  reason  of  the  said  neglect  and  breaches  of  duty  by  the 
defendants  the  plaintiff  has  wholly  lost  and  been  deprived 


(a)  The  breach  is  included  in 
the  duty  laid,  which  [vide  anie,  p. 
447)  is  to  do  all  things  usually  done 
by  insurance  brokers.  That  is  the 
special  breach  of  duty,  arising  out 


of  the  general  duty  alleged  to  do 
all  things  usual,  according  to  the 
custom,  &c.;  and  it  more  nearly 
hit  the  facts  than  any  other  upon 
the  evidence ;  vide  poU, 
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of  the  monies  and  indemnity  he  would  otherwise  have 
procured  and  recovered. 

Common  counts  for  money  received  by  the  defendants 
for  the  use  of  the  plaintiff  and  on  accounts  stated. 

Pleas :  1.  That  the  plaintiff  did  not  retain  or  employ 
the  defendants  upon  the  terms  and  the  purposes  therein 
mentioned  as  alleged. 

2.  That  they  did  cause  to  be  made,  according  to  the 
custom  of  merchant  insurance,  upon  the  said  vessels, 
tackle,  furniture  and  appurtenances,  and  did  cause  a  policy 
of  insurance  to  be  made  and  underwritten  thereon  agree; 
ably  to  and  in  accordance  with  the  said  retainer  and  em- 
ployment. 

3.  (To  the  second  count),  that  the  plaintiff  did  not  retain 
or  employ  the  defendants  upon  the  terms  and  for  the  pur- 
poses in  that  count  mentioned  and  alleged. 

4.  That  they  did  use  due  and  reasonable  care  and  dili- 
gence in  and  about  effecting  the  said  insurance  in  an  avail- 
able manner  and  in  causing  the  said  policy  to  be  under- 
written by  sufficient  and  responsible  underwriters,  and  did 
do  all  such  things  as  were  at  the  time  of  the  said  retainer 
and  employment  usually  done  by  such  insurance  brokers 
as  in  the  second  count  mentioned,  in  order  to  enable  the 
plaintiff  to  obtain  payment  as  therein  alleged,  and  did  not 
negligently  cause  to  be  underwritten  a  policy  of  insurance 
by  insufficient  or  irresponsible  underwriters,  and  did  not 
neglect  or  refuse  to  inform  the  plaintiff  who  the  under- 
writers were,  to  enable  the  said  plaintiff  to  discover  or 
identify  them  as  in  the  said  second  count  alleged. 

5.  Never  indebted. 

Shee^  Serjt.,  and  J.  J.  Powell  for  the  plaintiff. 

Luili  and  Honyman  for  the  defendant. 

It  appeared  that  the  defendants  Bullard  and  King  were 
not  insurance  brokers,  but  carried  on  business  only  as 
insurance  agents,  and,  according  to  their  account,  only 
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aodertook  to  get  the  insurance  effected.  In  point  offaei 
they,  in  July,  1861,  got  it  effected  through  Foster,  Lftcy  tc 
Co^  insurance  brokers,  whose  names,  and  not  the  de- 
fendants*, were  inserted  therein  as  effecting  it  "  as  agents,** 
**  as  well  in  their  own  names  as  for  and  on  behalf  of  '  the 
parties  interested.'  "  The  imarance  was  effected  for  the 
amount  directed,  viz.  260/.,  and  was  underwritten  by  two 
persons,  Harden  and  Steward,  each  for  half.  There  was 
at  the  foot  a  note  debiting  Bullard  and  King  to  Foster, 
Lacy  Sc  Co.,  for  the  amount  of  premium  6L  6s.  and  stamp 
10«.,  6/.  15t.,  and  the  defendants  got  a  trifling  allowance 
from  the  brokers.  They  sent,  as  they  said,  a  copy  of  the 
policy  to  the  plaintiff,  but  omitting  the  memorandum  at 
foot,  and  not  mentioning  the  names  of  the  underwriters. 
In  November,  1861,  when  the  loss  was  known,  and  the 
plaintiff  sent  the  papers  to  the  defendants,  they  sent  him 
a  copy  of  the  policy,  in  which  their  names  were  inserted 
instead  of  Foster,  Lacy  &  Co.,  and  with  a  memorandum  at 
foot  making  the  plaintiff -debtor  for  the  premium  and  duty, 
adding  2s.  6d,  for  commission.  In  February,  1862,  the 
plaintiff  paid  the  amount  to  the  defendants  and  took  their 
receipt.  When  the  plaintiff  pressed  the  defendants  for  a 
settlement  of  the  loss,  he  was  referred  by  them  (as  he 
said)  to  Foster,  Lacy  &  Co.  The  latter  were  connected 
in  business  with  another  firm  of  insurance  brokers — 
Bashall,  Lacy  k  Co.,  Lacy  being  a  member  of  both  firms. 
And  it  appeared,  that  the  policy  was  actually  underwritten 
by  a  derk  of  Foster,  Lacy  &  Co.,  in  the  names  of  Harden 
and  Steward,  the  former  being  a  partner  in  the  firm  of 
Bashall,  Lacy  &  Co.,  and  the  other  a  correspondent  of 
theirs  at  Yarmouth,  for  whom  they  were  in  the  habit  of 
underwriting.  There  were  business  transactions  between 
the  defendants'  firm  and  the  two  firms  of  Foster,  Lacy  & 
Co.  and  Bashall,  Lacy  k  Co.,  and  the  defendants  had 
authorized  them  to  underwrite  for  them.  In  March, 
Foster,  Lacy  k  Co.  suspended  payment;  and  in  April, 
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ilie  plaintiff  Dot  having  been  able  to  get  payment,  brought        1S03. 

According  to  the  plaintiff's  evidence,  he  had  no  know-  v. 

ledge  up  to  this  time  who  had  effected  the  policy,  or  who   and  Another* 
were  the  underwriters^ 

On  the  15th  of  April,  after  action  brought,  the  defend- 
ants got  the  stamped  policy  from  Foster,  Lacy  &  Co.,  who 
at  the  same  time  gave  a  memorandum  of  the  adjustment 
of  the  loss  (as  of  the  27th  of  March),  and  promised  pay- 
ment in  a  month.  The  defendants  then  gave  up  the  ori- 
ginal policy  to  the  plaintiff,  and  told  him  the  undertaking 
by  Foster,  Lacy  &  Co.,  and  the  plaintiff  gave  the  defend- 
ants a  receipt  for  the  **  stamped  policy  and  other  docu- 
ments," adding,  "  Stop  proceedings  fpr  recovery  of  same,  • 
it  being  understood  the  amount  of  the  claim  to  be  paid  in 
a  month  from  27th  March,  1862." 

The  affairs  of  Foster,  Lacy  8c  Co.  were  soon  after  under 
liquidation,  and  in  May  the  plaintiff  received  from  these 
liquidators  the  sum  of  100/.  on  account  of  the  policy. 

The  plaintiff  swore  that  he  never  knew  Foster,  Lacy  & 
Co.  in  the  matter,  and  that  he  did  not  know  until  after 
action  who  the  underwriters  were,  or  that  Harden  was  a 
member  of  the  firm  of  Bashall,  Lacy  &  Co. ;  and  that  he 
had  asked  the  defendants  again  and  again  for  the  names 
and  addresses  of  the  underwriters,  and  could  not  get  them, 
but  was  told  to  address  them  "  care  of  Foster,  Lacy  &  * 
Co." 

The  loss  had  been  settled  at  2352.,  and  he  had  only  got 
the  100/.,  leaving  135/.  unpaid. 

The  defendants  were  called,  and  swore  that  they  had 
told  the  plaintiff  who  the  underwriters  were. 

Harden,  one  of  them,  a  member  of  the  firm  of  Bashall, 
Lacy  &  Co.,  was  called  for  the  defendants,  and  stated  that 
he  used  to  underwrite  through  Foster,  Lacy  &  Co. 

Foster  also  was  called ;  and  it  appeared  that  letters  for 
Harden,  addressed  "  care  of  Foster  &  Co."  did  reach  him. 

II  2 


452 


CASES  AT  THE 


1863. 

UORRBLL 

«. 
BULLARD 

and  Another. 


But  neither  Lacy  nor  Steward,  the  other  underwriter,  was 
called. 

It  appeared  that  Steward  was  a  solvent  and  responsible 
person. 

Lush  urged,  for  the  defence,  that  there  was  no  evidence 
that  either  of  the  underwriters  was  not  solvent ;  that  the 
defendants  had  done  their  duty  as  agents  in  effecting  the 
policy.  He  contended  that  the  first  count  wholly  failed, 
because  a  policy  was  effected. 

CocKBURK,  C.  J.,  was  of  the  same  opinion  on  the  latter 
point. 

8hee^  Serjt,  assented,  and  abandoned  that  count. 

Lush  then  insisted  that  the  second  count  also  failed,  be- 
cause it  charged  that  the  defendants  were  insurance 
brokers;  but, 

CocKBURN,  C.  J. — It  charges  two  things,  the  not  duly 
effecting  a  policy,  and  the  not  duly  infornaing  the  plaintiff 
of  the  names  and  addresses  of  the  underwriters.  Besides, 
if  the  defendants  undertook  the  duties  of  insurance  brokers, 
the  question  may  be,  what  those  duties  are? 

There  is  no  express  evidence,  certainly,  as  to  what  is 
the  duty  of  insurance  agents  as  distinct  from  insurance 
brokers;  but  the  question  will  be  probably  for  the  jury  (a), 
assuming  that  an  insurance  agent  undertakes  to  effect  an 
insurance,  or  to  get  it  effected,  what  is  the  extent  of 
his  responsibility?  If  the  insurance  is  effected  through 
brokers  who  are  at  the  time  responsible,  is  he  responsible 
for  them  ?  That  is  a  question  for  the  jury,  as  matter  of 
commercial  usi^e  within  their  knowledge  (a),  in  the  ab- 
sence of  express  evidence  upon  it.  No  doubt  the  agents 
or  brokers  would  not  be  insurers  themselves^  but  are  only 
bound  to  use  due  and  reasonable  care.     But  it  would  be 

(fl)  Hayeiy.  Tindall,  Vol.  II.,  p.  444;  Foster  v.  I'he  Bank  of  London, 
ante,  p.  214. 
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part  of  their  duty  to  take  due  care  that  the  underwriters        1863. 
were  responsible. 

Lush  then  went  to  the  jury  on  these  questions,  agreeing 
that  the  matter  was  one  of  which  the  jury  could  judge  by  and  Another 
their  own  knowledge ;  but  that  even  assuming  the  defend- 
ants to  be  insurance  brokers^  they  were  not  to  be  deemed 
insurers^  and  were  only  bound  to  use  due  care,  which  he 
contended  they  had  done. 

Shee^  Serjty  in  reply. — It  does  not  matter  whether  the 
defendants  acted  as  "agents"  or  brokers,  they  were  bound 
to  do  their  best  and  did  not  do  so.  By  withholding  the 
addresses  of  the  underwriters  they  precluded  the  plaintiff 
from  recovering  against  them ;  and  they  were  bound  to 
take  care  that  the  underwriters  were  responsible. 

CoCKBURNy  C.  J.  (to  .the  jury). — The  first  question  is, 
what  was  the  nature  of  the  employment?  Were  the  de- 
fendants employed  to  effect  the  insurance,  or  did  they 
simply  undertake  to  place  the  matter  in  the  hands  of  their 
own  agents,  the  insurance  brokers.  If  they  undertook  to 
effect  the  insurance  or  to  get  the  insurance  effected,  and  so 
took  upon  themselves  all  the  responsibility  that  attaches  to 
that  duty,  has  there  been  a  neglect  of  that  duty  ?  It  is 
not  disputed  that  it  would  be  part  of  their  duty  to  take 
reasonable  care  that  the  policy  was  underwritten  by  re« 
sponsible  and  solvent  persons.  Was  there  any  neglect  of 
that  duty  ?  There  appears  to  be  no  reason  for  supposing 
that  Harden  was  not  solvent,  at  all  events  until  after  the 
loss.  And  as  to  Steward,  the  other  underwriter,  it  is  clear 
that  be  was  and  always  has  been  quite  solvent. 

There  had  been,  certainly,  a  close  connexion  in  busi- 
ness between  the  three  houses,  but  there  is  nothing  to 
show  that  the  defendants  had  any  reasonable  ground  to 
believe  that  they  were  not  dealing  with  a  responsible  firm. 
Moreover,  it  appears  that  these  persons  had  been  in  the 
habit  of  underwriting  policies,  and  it  does  not  appear  that 
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plaintiffs  in  several  consignments,  certain  goods  of  the 
plaintiffs,  that  is  to  say,  bales  of  rags,  to  be  respectively 
shipped  at  BouIogne-sur-Mer  by  the  defendants  for   th% 
plaintiffs  until  the  same  respectively  could  be  so  shipped  as 
aforesaid  for  reward  to  the  defendants  in  that  beliair;  yet 
the  defendants,  whilst  the  said  goods  were  respectively  ia 
their  possession  for  the  purpose  aforesaid,  and  before  they 
were  so  shipped  as  aforesaid,  so  negligently  and  improperly 
kept  the  same  respectively,  and  with  so  little  care  thereof, 
that  the  said  goods  respectively  were  by  the  defendants  left 
exposed  to  the  rain  and  weather  and  got  wet,  whereby  the 
same  respectively  were  spoiled  and  damaged  and  became 
useless  to  the  plaintiffs. 

Pleas:  !•  Not  guilty. 

2.  That  the  plaintiffs  did  not  deliver  nor  did  the  de- 
fendants receive  the  said  goods  upon  the  terms  alleged. 
Issue. 

The  action  was  brought  to  recover  the  sum  of  190/.  13«., 
as  and  by  way  of  compensation  for  damages  alleged  to 
be  sustained  by  them  in  the  conveying  by  the  defendants 
of  176  bales  of  rags  from  Paris  to  London  in  the  month  of 
November,  1861. 

Pigott,  Serjt,  and  J.  P.  Murphy  for  the  plaintiffs. 

Lmhf  Joyce,  and  Gibbons  for  the  defendants. 

The  following  are  the  facts  of  the  case : — 
It  appeared  that  the  plaintiffs  are  rag  merchants,  having 
a  place  of  business  at  Paris  and  also  in  London,  and  were 
importers  of  rags  from  Paris  to  London. 

The  defendants  carried  on  business  in  copartnership 
together  under  the  firm  of  Gaudet  Frires,  and  the  business 
carried  on  by  the  firm  was  that  of  receiving  and  forward- 
ing goods  from  Paris  to  London  and  other  places,  taking 
upon  themselves  the  expenses  of  transportation  and  receiv* 
ing  a  compensation  from  the  owners  of  the  goods ;  the 
firm  also  acted  as  French  correspondents  to  Messrs.  Pick- 
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ford  k  Co.,  of  Wood  Street,  Cheapside,  railway  and 
shipping  agents. 

The  defendant  Emile  Jean  Oaudet  resides  at  Paris  and 
conducts  the  business  of  the  firm  there,  and  the  other  de« 
fendant  Jules  Pierre  Gaudet  resided  in  London  and  con« 
ducted  the  London  business  at  Messrs.  Pickford  &  Co.,  in 
Wood  Street 

The  firm  had  also  a  place  of  business  at  Boulogne-sur* 
Mer  for  the  purpose  only  of  receiving  papers  through  the 
Custom  House  and  shipping  goods  consigned  to  them  at 
that  place  where  the  Peninsular  Company's  steamers  ran. 

In  September,  1861,  one  of  the  plaintifis  called  at  the 
office  of  the  defendants  in  Paris  (a)  and  inquired  the  rate 


(a)  The  coDtract,  therefore,  was 
in  France  and  for  performance  to  be 
completed  here.  See  Bennetts.  The 
Penimutar  and  Oriental  Steam  Na- 
vigation Company,  6  C.  B.  775,  as 
to  the  converse  case  of  a  contract 
here  to  be  completed  abroad.  Had 
the  defendants  been  residing  abroad, 
the  C.  L.  P.  Act,  1852,  s.  19,  would 
not  have  allowed  service  abroad,  as 
the  contract  was  not  made  in  this 
country  nor  did  the  cause  of  action, 
i.  e.  the  whole  cause  of  action,  arise 
here.  For  those  words  have  always 
been  so  construed  in  the  County 
Court  Acts ;  and  even  if  otherwise, 
as  to  the  C.  h-  P.  Acts,  here  the 
cause  of  action  clearly  arose  wholly 
abroad,  for  the  negligence  and  in- 
jury arose  there,  irhere  the  goods 
were  damaged.  The  defendants, 
therefore,  could  not  have  been  regur 
larly  served  abroad;  although  their 
service  there  could  only  have  been 
an  irregularity  ( Finlason's  C.  L.  P. 
Act,  p.  65),  if  they  had  been 
British  subjects,  over  whom  the 
Courts  of  England  hAvejuri$diciitm 
by  allegiance  of  birth.     But  the 
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defendants  were  not  British  sub- 
jects ;  so  (hen  service  abroad  would 
not  only  have  been  irregular,  but 
would  have  given  no  jurisdiction. 
It  happened,  however,  that  they 
were  carrying  on  business  here,  and 
for  legal  purposes  a  place  of  busi- 
ness may  be  a  residence,  and  so  it 
is  to  be  presumed  they  were  duly 
served  abroad  as  British  subjects 
by  residence ;  though  as  only  one 
partner  carried  on  business  here, 
the  case  might  be  deemed  to  raise 
a  nice  point  But  another  question 
of  some  difficulty  might  have  been 
raised,  vie.,  that  as  the  firm  carried 
on  business  abroad,  and  the  coo- 
tract,  breach  of  duty,  and  cause  of 
action  wholly  arose  abroad,  an  Eng- 
lish jury  could  not  judge  of  the 
duties  of  foreign  carriers  abroad^  or 
the  breach  of  such  duties,'  which 
would  depend  upon  what  was  usual 
or  reasonable  in  a  foreign  country, 
and  not  upon  the  custom  of  England 
or  upon  what  is  reasonable  and  usual 
here.  And  this  question,  which 
could  not  be  raised  in  Bennett  v.  The 
Peninsular  Steam  Navigation  Conh> 
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of  charge  for  the  conveyance  of  rags  from  Parig  to  Lon« 
don,  and  that  also  one  of  the  firm  of  Messrs.  Vandersfarieck 
Fr^res  called  at  the  said  office  daring  the  said  month  and 
made  the  same  inquiry,  and  that  to  each  of  such  inquiries 
the  answer  on  the  part  of  the  defendants  was  to  the  efiect 
that  248.  per  ton  would  be  the  charge,  and  that  out  of  such 
sum  the  defendants  would  pay  the  railway  charges  from 
Paris  to  the  Quai  of  Boulogne  (a)  and  also  the  freight  per 
steamer  from  Boulogne  to  London;  and  would  midertake 
the  shipping  of  the  rags  at  Boulogne,  that  no  mention  was 
made  as  to  the  particular  quantity  of  bales  that  were  to  be 
forwarded. 

The  defendants  were  not  aware  whether  any  or  what 
particular  contract  was  made  with  the  plaintiflfs  with 
respect  to  any  rags,  nor  were  they  informed  beforehand 
what  weight  or  quantity  were  to  come.  A  contract,  in 
fact,  was  made  with  Messrs.  Vandershrieck  Fr^res  for 
the  conveyance  of  amongst  others  of  the  176  bales  of  rags 
in  question,  it  appearing  from  the  lettres  de  voiture  issued 
by  the  Northern  Railway  Company  of  France,  that  they 
were  sent  by  Messrs.  Vandershrieck  Fr^res  from  Paris  to 
the  Boulogne  station,  consigned  to  the  defendants  at  the 
place  for  shipment  to  London,  in  five  separate  parcels ;  the 
first  four  parcels  arrived  there  on  the  2nd,  4th  and  6th 
November,  1861,  and  the  fifth  parcel  on  the  1 1th  (as  ap* 
peared  by  the  evidence  of  the  witnesses  taken  in  the 
cause  at  Boulogne),  and  arrived  there  without  sustaining 


pany,  SCR  775,  would  he  all  the 
greater  in  a  oaae  where  it  innst 
turn  upon  the  judgment  of  Ihe  jury 
as  to  matten  which  never  could 
have  beep  within  their  own  know- 
ledge. In  thb  oaae,  however,  there 
was  a  good  deal  of  express  evidence, 
as  to  all  the  matters  on  which  they 
were  called  upon  to  determine,  and 
it  was  settled  ages  ago,  that  Eng- 
lish juries  could,  by  means  of  evi- 


dence, take  cognisance  of  matters 
of  fact  occurring  .out  of  the  realm. 

(e)  The  /ex  loci  contruciM  would, 
of  course,  govern  the  case,  but  it 
did  not  appear  that  there  was  any 
difference  in  French  law  on  the 
subject  The  point  was  not  raised 
by  either  party,  and  so  the  direc- 
tion proceeded  upon  the  law  as  to 
carriers,  according  to  the  law  of 
this  country. 


and  Otben. 


SITTINGS— QUEEN'S  BENCH.  469 

any  damage.     It  appeared,  however,  on  their  arrival  there        '8^®» 
the  weather  was  most  tempestuous,  attendant  with  con-       cohbn 
stant  rain  from  that  period  up  to  the  time  the  rags  were    "^  Aoothee 
shipped  on  board  for  London  nine  or  ten  days  afterwards.        Oaudbt 

The  question  in  the  cause  was  therefore  as  to  what  had 
been  done  with  the  rags  in  that  interval. 

There  was  no  special  or  written  contract  for  the  convey* 
ance  of  the  rags  from  Paris  to  London,  or  any  other  con- 
tract or  agreement  other  than  what  has  been  before  stated. 

The  defendants,  in  consequence,  as  they  said,  of  the 
bad  state  of  the  weather,  refrained  frocp  having  the  rags 
removed  from  the  station  at  Boulogne  where  they  were, 
as  they  said,  well  protected,  until  complaints  were  made ' 
by  the  station-master  at  that  place,  who  insisted  upon 
their  removal ;  and  ultimately,  upon  the  8th  of  November, 
the  station-master  caused  the  first  four  parcels  to  be  re- 
moved from  the  railway  station,  and  had  them  placed  on 
the  quay  by  the  company's  servants,  and  the  fifth  parcel 
on  the  1 1th. 

The  boat  belonging  to  the  Commercial  Steam  Naviga- 
tion Company  was  not  ready  to  receive  the  rags,  and  they 
were,  according,  as  was  said  by  the  defendants,  to  the 
usage  in  Boulogne  (where,  according  to  the  defendant's 
evidence,  there  is  no  provision  made  for  warehousing 
bulky  goods  of  this  description)  stowed  b;^  the  defendants' 
agent  upon  the  quay. 

There  was  contradictory  evidence  as  to  whether  or  not 
they  were  placed  upon  '*  dunnage,"  u  e,  on  wooden  blocks 
or  beams  to  raise  them  above  the  ground. 

Shortly  after  the  goods  had  been  so  packed  the  weather 
changed  to  a  complete  tempest,  and  the  rain  ran  along  the 
quays  forming  a  complete  river  of  water,  which  soaked 
under  the  bottom,  whereby  the  rags  became  much  wetted. 

There  was  evidence  for  the  plaintiff  that  as  the  rags  were 
woollen  they  could  not  be  dried,  and  that  they  were  so 
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CoHEH       manure, 
and  Another        There  was  evidence  for  the  defendants  that  their  agent 
Gaudbt       at  Boulogne,  seeing  the  state  in  which  the  rags  were,  bad 
them  shipped  on  board  as  soon  as  possible,  which  was  ac- 
cordingly done  on  the  12th  November,  in  the  vessel  called 
the  Panther  (through  the  rain),  and  according  to  the  de- 
fendants' evidence  the  whole  were  placed  in  the  hold,  i,  e., 
139  bales  in  the  fore  hold,  and  32  bales  in  the  main  hold  of 
the  vessel,  securely  battened  down,  and  that  none  were 
placed  on  the  deck,  but  this  was  disputed. 

The  case  for  the  defence  was,  that  all  the  damage  was 
'  done  therefore  whilst  the  goods  were  on  the  quay  at  Bou- 
logne, and  in  their  removal  from  thence  to  the  boat,  and 
was  entirely  caused  by  circumstances  over  which  the  de- 
fendants had  no  control. 

On  the  other  hand  the  case  for  the  plaintiffs  was,  that 
the  damage  was  caused  by  the  utter  absence  of  all  precau- 
tions to  protect  the  rags  from  the  wet,  whether  on  the  quay 
or  on  board. 

The  rags  arrived  in  the  Thames  on  the  morning  of  the 
13th  November,  and  it  was  not  until  the  20th  November 
that  the  plaintiffs  made  any  complaint  of  their  damaged 
state,  and  made  no  claim  for  compensation  until  they  had 
actually  sold  and  disposed  of  the  rags  and  applied  to  the 
defendants  to  make  good  their  loss.  But  there  was  evi- 
dence for  the  plaintiffs  that  the  only  chance  of  selling  the 
rags  at  all,  as  they  were  so  wetted  as  to  rot  quickly,  was 
to  sell  at  once,  and  that  the  best  prices  possible  were  got. 

There  was  evidence  for  the  defence,  taken  at  Boulogne 
under  a  Judge's  order,  that  the  open  quay  at  Boulogne  was 
the  usual  and  only  place  where  the  rags  in  question  could 
be  stowed,  and  that  they  could  not  be  shipped  before  the 
12th  November,  and  that  the  weather  during  the  8th  and 
12th  November,  whilst  the  rags  were  lying  on  the  quay. 
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was  unusually  wet  and  tempestuous,  and  it  was  conse- 
quently submitted  to  the  jury  that  it  was  sufficiently  proved 
that  the  defendants,  through  their  agent  at  Boulogne,  used 
e?ery  means  in  his  power  in  protecting  the  goods  from  the 
rain.  It  was  also  strongly  urged,  that,  as  the  precise  time 
when  the  rags  would  arrive  was  not  known  to  the  defend* 
ants,  they  could  not  send  advices  to  their  agent  at  Bou- 
logne, and  the  consignors  only  sent  advices  to  them  con- 
currently with  the  sending  of  the  goods,  so  that  the  de- 
fendants could  make  no  provision  beforehand,  and  their 
agent  at  Boulogne  would  not  know  that  the  rags  were 
coming ;  and  further,  that  it  appeared  that  there  was  only 
one  steamer  daily,  which  was  for  passenger  traffic  chiefly, 
and  that  the  captain  had  a  dislike  to  a  cargo  of  rags,  and 
was  reluctant  to  take  them,  as  the  freight  was  low  and  they 
were  a  bulky  and  disagreeable  commodity.  And  further, 
it  appeared  that,  in  consequence  of  the  recent  alteration  in 
the  tariff,  there  was  a  great  increase  of  traffic  and  a  great 
pressure  of  goods  for  conveyance. 
At  the  close  of  the  case, 

CocRBURN,  C.  J.  (to  the  jury). — The  first  question  is, 
whether  the  damage  which  arose  was  owing  to  the  default 
of  the  defendants,  for  which  as  carriers  they  are  responsi- 
ble ;  or  was  it  caused  by  some  superior  force,  or  vis  major ^ 
as  it  is  called  in  the  law,  t.  e.,  a  power  which  a  man  has  in 
the  nature  of  things  no  possible  means  of  resisting  or 
avoiding.  However  stringent  the  law  is  as  to  liability  of  a 
carrier,  it  does  not  put  upon  him  the  obligation  to  insure 
goods  at  all  hazard  against  such  superior  forces  as  the 
agencies  of  nature — a  force  against  which  his  skill  and 
care  cannot  possibly  provide. 

It  is  for  you,  as  practical  men  of  business,  to  judge 
whether  the  business  of  a  carrier  involved  any  obligation 
on  the  part  of  the  defendants  to  make  provision  before- 
hand for  the  care  and  conveyance  of  goods  which  were  to 
arrive  in  quantities  and  at  periods  of  which  he  had   no 
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previous  knowledge  and  entirely  depending  on  the  will  of 
the  ootmgnoTB.  Certainly  it  appears  tbat  no  proviaion 
UHU  Oftade.  It  does  not  appear  tbat  any  couid  be  made 
except  for  receiving  tbe  goods  as  they  arrived  and  ship- 
ping tbem  at  the  earliest  possible  period.  This  leads  to 
the  question  whether  there  was  any  delay  on  the  part  of 
the  defendants  in  transmitting  the  rags  (a);  because,  if 
there  was  such  delay,  and  in  .consequence  of  that  delay 
the  damage  was  eaused,  though  by  agencies  which  the 
carriers  could  not  control,  yet  if  the  defendants  by  their 
delay  and  neglect  placed  the  ^ods  in  such  a  position  that 
they  thereby  came  under  those  agencies  which  otherwise 
they  could  have  escaped,  then  it  was  through  the  neglect 
and  default  of  the  defendants  tbat  the  goods  were  exposed 
to  the  storm,  and  they  cannot  excuse  themselves  from 
their  responsibility  for  such  damage ;  was  there  then  any 
unreasonable  delay  in  the  shipment  of  the  goods? 

The  carriers,  it  is  true,  had  no  control  over  the  steam- 
vessels,  but  they  were  bound  to  convey  the  goods  in  a  rea- 
sonable time  (b),  and  if  they  did  not  do  so,  even  though  it 
was  by  the  default  of  soiue  one  else  (i),  they  are  liable  (^), 

It  was  v«ry  early    debated   and 


(a)   Vide  ante,  p.  4S9. 

{b)  It  might  fairly  be  awumed, 
in  the  absence  of  any  evidence  aa 
to  the  lex  loci  contractut,  that  the 
law  of  any  dvilised  country  regards 
what  Ja  reaaonaible  upder  all  th^ 
circunutaooes.  Astuming  a  rea- 
sonable time  (under  all  the  circum- 
stances) to  have  elapsed,  the  case 
would  be  the  same  as  of  a  contract 
absolutely  to  send  the  goods  on  at 
a  certain  time ;  and  the  breach  of 
such  a  contract  would  only  be  ex- 
cused by  a  natural*  impossibility, 
t.  e.  an  impossibility  from  the  :na- 
tur^  of  jthings,or  by  the  act  Qf  God, 
and  not  merely  by  reason  of  any 
expense  or  difficulty  which  might 
have  to  be  encountered  or  incurred. 


was  very 
doubted  how  far  even  any  sudden 
force  of  nature,  in  its  nature  not 
to  be  foreseen — as  the  wind — would 
exeuse  a  default  in  p^onnance  of 
an  express  contract,  and  it  would 
£eem  to  have  been  settled,  that  it 
would  only  do  so  when  it  worked 
an  actual  physical  impossibility ;  as 
where  it  was  to  leave  trees  at  the  end 
of  a  lease  and  they  are  blown  down, 
but  aliter,  ofhouseSf  which  could  be 
repaired  ;  Tear  Book,  40  Edw.  3, 
H.  T.,  U  f.  6,  and  so  the  case  was, 
sot  so  of  a  fire,  at  all  even^  caused 
by  enemies  of  the  king ;  Ibid,  et 
vide  8  Edw.  4,  f.  13;  14  Hen.  8, 
29.  So  non-performance  of  a  con- 
tract or  oonditioD  might  be  excused 
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by  an  absolute  natural  impoBsi- 
biHty,  canted  by  a  andden  act  of 
God,  as  death ;  and.  tbas  on  a  con- 
tract to  redeliver  a  horse  on  re- 
gvnt,  the  horse  dying  before  request, 
perfornance  would  be  excused; 
Palmer,  550.  But  it  wooid  be 
otherwise  of  an  express  contract  to 
do  a  thing,  prevented  by  the  act  of 
a  stranger;  Com.  Dig.,  Cond.  L.  14, 
as  in  the  very  case  of  goods  to  be 
delivered;  ! RoH.  452, 1. 5.  And, 
although,  if  a  contract  were  to  give  a 
licence  to  carry  goods,  it  wonld  be 
performed  by  giving  the  licenee, 
aUhotigh  a  third  party  prevented 
the  carrying;  1  Roll.  426,  1.  25 ; 
alUer,  of  an  express  contract  to  carry 
or  convey,  for  it  would  be  at  the  peril 
of  the  carrier  to  provide  means,  and 
prevent  er  overpower  any  obstacle 
or  difficulty.  Even  in  the  case  of 
preventiom  of  performance,  it  is  only 
prevendoQ  by  the  plaintiff  which  is 
an  excnae  of  performance ;  Barker 
V.  TetweU^  God.  69;  and  the  mere 
want  of  means  to  peribrm  is  otiiy 
an  excuse  cf  performance  where 
the  contract  is  not  absolute  but  is 
qualified  and  limited,  as  in  the  case 
of  a  contract  to  do  all  reasonable' 
carriage,  with  his  carts ;  in  which 
case  it  is  an  excuse  that  he  has  no 
carts,  for  he  is  not  bound  to  find 
oaru  for  the  purpose ;  Mtmnert  v. 
Feiey,  Lat.  202.  That  case  clearly 
implies,  Uiat  i^  the  contract  had 
been  absolute  to  carry,  want  of  carts 
wonld  be  no  excuse.  And  so  of 
their  loss  or  destruction  by  any  sud- 
den cause  or  force,  as  a  fire  ;  unless, 
at  all  events,  a  fire  not  merely  casual 
but  caiieed  by  the  act  of  God,  as 


lightning;  for  on  a  covenant  to 
repur  and  keep  in  repair,  it  is  no 
excuse  that  the  house  baa  been 
burnt  down,  even  though  not  by  the 
negligence  of  the  tenant ;  Alien  v. 
Kfcvrt,  Hard.  70;  though  of  course 
the  oov«nantor  wonld  have  a  rea* 
sonable  time  qfUr  the  fire  to  repair 
it;  in  the  absence  of  any  expreu 
covenant  to  do  it  by  a  certain  time ; 
Walton  V.  Johnton,  2  Keb.  635. 
Where  a  contract  is  absolute  to  do 
a  thing  by  a  certain  time,  even  the 
intervening  impossibility  by  the  act 
of  God  is  not  always  an  excuse; 
thus,  where  a  defendant  has  an 
election  or  option  to  do  one  of  two 
things,  if  by  any  defiiolt  of  a 
stranger  or  the  act  of  God  he  can- 
not do  one  thing,  then  he  ought  to 
do  the  other;  Moore  y.  MorecombCf 
Mo.  645 ;  so  that  even  where  the 
act  of  God  excuses,  it  is  by  an  ah' 
uAute  impossibility.  And  the  pre- 
cise case  in  question  seems  in  prin- 
ciple to  have  been  determmed  more 
than  once  in  our  Courts.  For  if 
one  is  bound  by  contract  to  another, 
that  A.  B.  shall  make  him  a  house 
(or  carry  goods),  it  is  no  excuse 
that  A.  B.  died  before  the  time  of 
performance,  for  some  ether  person 
migltt  have  been  got  to  do  the  work ; 
per  Coke,  C.  J.,  3  Bulst.  30.  And 
even  where  the  contract  or  con- 
dition is,  that  a  third  party  shall 
do  an  act,  his  refosal  or  death  is 
no  excuse,  for  the  party  contracting 
has  taken  upon  himself  the  peril 
of  it;  Bre.  Cond.  13.  So  if  the 
condition  be  to  be  performed  by  a 
stranger,  and  he  refuses,  the  obli- 
gation is  forfeited,  for  the  obligor 
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case,  and  especially  bear  in  mind  that  it  appears  that  the 
means  of  conveyance  between  Boulogne  and  London  were 
equally  known  to  both  parties.  Was  there,  then,  any  un- 
reasonable delay  in  shipping  the  goods?  If  there  was, 
then  the  carriers  cannot  shelter  themseWes  under  the  plea 
of  vis  major.  Supposing,  then,  that  there  was  such  delay, 
was  there  damage  such  as  the  carriers  would  be  responsi- 
ble for  ?  As  to  which,  again,  you  must  look  at  all  the  cir- 
cumstances, and  especially  as  to  the  means  of  precaution 
and  protection  which  might  have  been  and  which  were 
or  were  not  adopted. 

Beyond  all  doubt  (a)  when  a  carrier  undertakes  to  carry 


has  taken  upon  him  that  the 
stranger  shall  do  it;  Ib'uL  So  here 
the  defendants  contracted  that  the 
goods  thould  be  conveyed  in  a  rea- 
sonable time.  So  against  an  express 
contract,  even  a  supervening  im- 
possibility is  not  necessarily  an 
excuse;  see  Ritchie  v.  Atkinum,  10 
East,  295.  The  present  case,  in* 
deed,  is  more  like  that  of  one  rail- 
way company  contracting  to  carry 
passengers  or  goods  the  entire  way, 
knowing  that  for  a  part  of  a  distance 
it  was  over  the  line  of  another  com- 
pany, in  which  case  clearly  the  first 
company  is  responsible  for  the  eti- 
tire  distance;  Mtachamp  v.  The 
London  and  Liverpool  Rail,  Co,^  8 
M.  &  W.  421.  And  there  was  no 
unforeseen  impossibility,  for  even  if 
•  the  rain  had  been  the  sole  cause,  it 
is  a  presumption  of  law  that  rain 
will  fall  at  some  times  and  in  some 
quantities;  Fay  v.  Frentice^  1  C.  B. 
828.  And  even  a  frost  or  tempest 
is  no  excuse,  though  directly  caus* 
ing  the  injury,  if  it  is  not  extra- 
ordinary; Blyth  V.  The  Birming' 
ham  Watertoorkt  Co,,  25  L.  J.,  Ex. 
2 1 2.    There  was,  however,  here  no 


impossibility  either  of  sending  on 
the  goods,  or  of  avoiding  the  rain, 
it  was  only  a  matter  of  difficulty. 

(a)  Throughout  the  direction  to 
the  jury  two  things  may  be  ob- 
served: that  it  b  based  upon  the 
express  evidence  on  the  case  (and 
not,  as  in  other  cases,  vide  Hurrell  v. 
Bullard,  an  te^  p.  445,  upon  the  usage 
of  trade  as  known  to  the  jury  in 
thb  country) ;  and  next,  that  it  has 
regard  to  what  is  reasonable  in  such 
a  case :  doubtless  upon  the  prin- 
ciple that  the  law  of  any  civilifed 
country,  in  the  absence  of  any  evi* 
dence  to  the  contrary,  must  be 
deemed  to  consist  with  what  is  rea- 
sonable. It  is,  indeed,  on  that  great 
principle  that  the  comity  of  nations 
rests  the  recognition  of  the  judg- 
ments of  foreign  courts,  as  primA 
facie  just,  and  in  accordance  with 
reason  and  with  right.  And  this  is 
especially  so  in  matters  mercantile, 
and  common  in  their  nature  to  all 
commercial  nations,  and  of  which 
the  reasonable  may  be  deemed  just 
as  well  known  to  those  of  one 
country  as  of  another ;  and  par- 
ticularly in  the  case  of  a  carrier  in 
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goods  from  Paris  to  London,  he  is  not  to  leave  them  at  1803. 
Boulogne  to  take  all  the  chances  of  the  weather,  and  is  eoBBN 
bound  to  take  due  care  to  have  some  proper  place  of  de-  and  Another 
posit  or  to  adopt  reasonable  means  of  protection.  It  is  for 
you  to  say  whether  such  means  were  adopted,  and  whether 
there  was  any  neglect  in  allowing  the  rags  to  remain  un- 
protected from  the  rain  ? 

Verdict  for  the  plaintiff". 

the  country  to  which  the  goods  are 
to  be  conveyed.  The  custom  of 
England  of  course  is,  in  its  nature, 
national  and  local,  and  not  neces- 
sarily part  of  the  Ujc  mercaioria  or 
pervading  foreign  nations,  like  the 
law  maritime,  or  the  law  as  to  bills 


of  exchange,  and  the  like.  And 
the  direction  is  not  based  on  that 
custom,  but  on  what  ia  reatonable 
and  of  universal  application,  having 
regard  to  the  express  contract,  and 
the  express  evidence  of  the  circum- 
stances. 


BRITTAIN  V.  THE  BANK  OF  LONDON. 


LenubuSittingt. 
.  Jfilarff  Term. 

Action  for  false  imprisonment:  the  declaration  stating  A  customer  of 

a  bank,  having 
aid  cheque 


that  the  defendants  assaulted  and  beat  the  plaintiff*,  and 


gave  him  into  custody  to  a  policeman,  and  caused  him  to  toi?""?*  A*^^ 

be  imprisoned  in  a  police  office,  and  afterwards  appeared  bankers,  al- 
,    -  ..  ...  ,  1     ,  ...  tared  the  style 

before  a  police  magistrate  and  caused  the  said  magistrate  of  handwrit- 
to   remand   the   plaintiff*  without  bail,  whereby  he  was  mfkrit*appear 
further  imprisoned  for  a  long  space  of  time,  and  afler-  "1®**'"'*"'^ 
wards  caused  the  said  magistrate  to  commit  the  plaintiff*  for  it,  declaring  it 
trial  at  the  Old  Bailey,  and  to  detain  him  in  prison  to  await  forgery,  and 
his  trial  on  a  charge  of  forgery;  and  plaintiff* was  after-  SJ^ei^ToMh^**"* 
wards  tried  on  the  said  charge  in  due  course  of  law  and  ac-  amount  on  ac- 

1  1     1   •     •  /v  1  #•  1  .  1      count ;  at  the 

quitted ;  and  plaintiff,  by  reason  of  the  premises,  was  greatly  tame  time 


injured  in  his  reputation  and  detained  from  his  business,  ™nt  to*h^**' 

effect  that  the 
plaintiff*  had  forged  the  cheque,  supporting  that  statement  by  specific  facts,  which,  if  true, 
would  have  constituted  reasonable  ground  for  suspecting  that  the  plaintiff' had  been  guilty  of 
forgery.  The  bank  having  thereupon  given  the  plaintiff'  into  custody  on  a  charge  of  for« 
gery : — Held,  I,  that  there  had  been  no  forgery  by  the  customer ;  2,  that  even  if  there  bad 
been,  there  was  not,  therefore,  reasonable  ground  for  suspecting  the  plaintiff  to  have  been 
guilty  of  felony ;  8,  that  as  the  real  off'ence  committed  was  only  misdemeanor  (in  obtaining 
money  by  false  pretences),  there  was  no  justification  for  giving  the  plaintiff*  into  custody. 
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I860.        and  WM  pttt  to  great  cxpenae  in  and  aboirt  deFeodiBg  hmi- 


Bum  Aim 


aeiroB  the  said  charge. 
Pleas:  1.  Not  guilty. 


Jjomdom*         "2*  ^^^^  before  and  «i  tlie  times  of  die  alleged  trespasaeB 
the  defendants  m^ere  carrying  on  business  as  bankerB  ;  and 
that  before  the  said  time  when,  &c.  some  person,  then  un- 
known to  the  defendants,  feloniously  forged  a  certam  oider 
for  ihe  payment  of  money,  to  wit,  for  the  payment  of  the  earn 
of  ?/•,  and  commonly  called  a  cheque,  with  intent  to  defraud, 
which  said  forged  order  is  as  follows  [setting  out  a  qheque, 
dated  14tb  December,  1861,  drawn  by  one  Brown  on  the 
defendants'  bank  in  favour  of  the  plaintiff,  Brittain,  for  71.], 
against  the  form  of  the  statute  in  that  case  made  and  pro- 
Tided  [24  k  25  Vict.  c.  98,  the  Act  consolidating  the  JLaw 
as  to  Forgery,  &c.].    That  the  said  Thomas  H.  Johnson 
Brown  then  kept  an  aceowast  wth  the  defendants  as  and 
then  being  his  bankers,  and  that  the  said  cheque  was  pre- 
sented to  and  paid  by  them  as  such  bankers,  and  was 
afterwards  by  them  delivered  to  the  ^aid  Browo,  and  that 
afterwards  the  said  Brown  brought  the  said  cheque  back 
to  them  and  said  to  them  that  it  w^s  a  forgery^.    That 
filerwards  the  manager  of  the  defendant^  repeived  from 
the  said  Brown  a  letter  and  a  stateoient  therein  ipclosed, 
both  relating  to  the  said  alleged  forgery,  whiph  letter  and 
statement  were  and  are  in  the  wprds  following,  that  is  to 
say  [setting  it  forth  fully.    It  commenced  thus: — ^'^ Since 
I  saw  you  to-day  I  have  gone  fully  into  die  matter  of  the 
cheque  which  I  allege  to  be  forged,  and  I  now  ^nd  you  a 
full  statement  of  the  facts  for  your  perusal  find  considera* 
tion,  and  I  will  see  you  early  in  the  further  on  the  subject ;" 
and  then  followed  particulars  relative  to  the  forged  cheque, 
ending,  *'  I  have  not  the  least  doubt  that  he  (the  plain- 
tiff) forged  and  uttered  the  cheque  in  question"]. 

Averment:  that,  on  receipt  of  the  said  letter  and  statement, 
the  defendants  placed  the  statement  and  the  said  cheque  in 
the  hands  of  one  Richard  Mullens,  then  being  the  solicitor 
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of  the  London  Bankers'  Associatlony  who  had  brge  expe-        VB6S. 


rience  in  inviMigating  forgeries  ooittmitted  npcm  bankers,  . 

and  requested  the  said  MuHens  to  investigate  the  said  %. 

charge  against  the  plaintiff,  and  that  the  said  Mullens  had  lov^oli.  ' 
several  interviews  on  the  subject  of  the  afleged  forgery  with 
the  said  Brown,  and  found  no  reason  to  doubt  his  said  state- 
ment. That  the  said  Mullens,  by  means  of  inquities  by  him 
made  from  other  persons  than  the  said  Brown,  asdertained 
that  the  71.  cheque  had  in  fact  been  received  from  the 
plaintiff  by  ode  Smith.  That  they  had  not,  before  they  did 
what  is  complained  of,  any  reason  to  doubt  thb  tfuth  df 
the  said  statement  of  the  said  Brown,  whereupon  the  de- 
fendants, by  the  said  Mullens,  their  agent  in  that  behalf, 
knowing  the  premises,  and,  by  reason  thereof,  having  rea- 
sonable and  probable  cause  for  suspecting  and  suspecting  • 
that  the  plaintiff  was  the  person  who  had  feloniously 
forged  the  said  cheque  with  intent  to  defraud  as  aforesaid, 
by  the  said  Mullens,  as  and  being  their  agent  in  that 
behalf,  did  give  the  plaintiff  in  custody  of  a  policeman 
and  constable  duly  authorized  in  that  behalf,  and  gendy 
lay  the  hands  of  the  said  policeman  on  the  plaintiff  in 
order  to  take  him  into  custody  for  the  said  offence,  and  to 
take  him  before  a  justice  of  the  peace  authorised  in  that 
behalf,  to  be  examined  by  the  said  justice  touching  and 
concerning  the  said  offence,  and  to  be  dealt  with  according 
to  law  for  the  said  ofience,  and  take  the  plaintiff  to  and  im- 
prison him  in  the  said  police  office  for  the  purple  of  keep- 
ing him  in  safe  custody  until  he  could  be  taken  before  such 
a  justice  as  aforesaid  for  the  purposes  aforesaid,  and  then 
as  soon  as  reasonably  could  be  take  the  plaintiff  before  such 
a  justice  as  aforesaid,  and  before  the  said  justice  charge  the 
plaintiff  with  the  said  offence ;  and  thereby,  and  not  other- 
wise, cause  the  said  justice  to  remand  the  plaintiff  for  trial, 
and  to  detain  him  in  prison  to  await  his  trial  on  the  said 
charge  of  forgery,  which  are  the  trespasses  above  com- 
plained of,  an  of  which  were  necessary  and  reasonable  and 
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1863.        proper  acts  to  be  done  for  prosecuting  tbe  said  charge 
'^-^^'^^      against  the  plaintiff,  and  for  having  him  dealt  with  accord- 
V.  ing  to  law  for  the  said  offence. 

^YoNDoH.**'  3.  That  before  and  at  the  said  time  when,  &c.  they  were 
carrying  on  business  as  bankers,  and  that  before  the  said  time 
when,  &c.  some  person,  then  unknown  to  the  defendants, 
feloniously  offered,  uttered,  disposed  of  and  put  off  a  certain 
forged  order  for  the  payment  of  money,  to  wit,  for  the  pay- 
ment of  the  sum  of  7/.,  and  commonly  called  a  cheque,  with 
intent  to  defraud,  which  said  forged  cheque  is  as  follows, 
that  is  to  say  [setting  it  out] ;  the  said  person,  at  the  time 
he  so  offered,  disposed  of  and  put  off  the  said  last-mentioned 
forged  order  for  the  payment  of  money  as  aforesaid,  then 
and  there  well  knowing  the  same  to  be  forged,  against  the 
.  form  of  the  aforesaid  statute  in  that  case  made  and  pro- 
vided, &c.  That  the  said  forged  cheque  purported  to  have 
been  drawn  by  one  Brown  in  favour  of  the  plaintiff,  and 
that  the  said  Brown  then  kept  an  account  with  the  de- 
fendants as  and  then  being  his  bankers.  That  the  said 
forged  cheque  was  presented  to  and  paid  by  them  as  such 
bankers,  and  was  afterwards  by  them  delivered  to  the  said 
Brown ;  and  that  afterwards  the  said  Brown  brought  the 
said  cheque  back  to  them  and  said  it  was  a  forgery.  That 
afterwards  the  manager  of  the  defendants  received  from  the 
said  Brown  a  letter  and  statement  therein  inclosed,  which 
letter  and  statement  were  and  are  in  the  same  words  and 
had  the  same  meaning  as  the  letter  and  statement  set 
forth  in  the  second  plea.  That,  on  the  receipt  of  the  said 
letter  and  statement,  they  placed  the  said  statement  and 
the  said  cheque  in  the  hands  of  one  Richard  Mullens,  the 
solicitor  of  the  London  Bankers'  Association,  who  had 
large  experience  in  investigating  forgeries  committed  upon 
bankers,  and  requested  the  said  Mullens  to  investigate  the 
said  charge  against  the  plaintiff;  and  that  the  said  Mul- 
lens had  several  interviews  with  the  said  Brown  on  the 
subject  of  the  said  alleged  forgery,  and  found  no  reason  to 
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doubt  any  part  of  the  said  statement    That  the  said  Mul-        1863. 
lens,  by  means  of  inquiries  by  him  made  from  other  per-     ^^^^^^^ 
sons  than  the  said  Brown,  ascertained  that  the  7/.  cheque  v. 

had  in  fact  been  received  from  the  plaintiff  by  one  Smith,  London. 
&c.  That  they  bad  not,  before  they  did  what  is  com- 
plained of,  any  reason  to  doubt  the  truth  of  the  said  state- 
ment of  the  said  Brown,  whereupon  the  defendants,  by  the 
said  Mullens,  as  their  agent  in  that  behalf,  knowing  the 
premises,  and  by  reason  thereof  having  reasonable  and 
probable  cause  for  suspecting  and  suspecting  that  the  said 
forged  cheque  had  been  knowingly  and  feloniously  uttered 
with  intent  to  defraud,  against  the  form  of  the  said  statute, 
and  that  the  plaintiff  was  the  person  who  had  so  knowingly 
and  feloniously  uttered  the  said  forged  cheque  with  intent 
to  defraud  as  aforesaid,  by  the  said  Mullens,  as  and  being 
their  agent  in  that  behalf,  did  give  the  plaintiff  into  cus- 
tody of  a  policeman  and  constable  duly  authorized  in  that 
behalf,  and  gently  lay  the  hands  of  the  said  policeman  on 
the  plaintiff  in  order  to  take  him  into  custody  for  the  said 
offence,  and  to  take  him  before  a  justice  of  the  peace  au- 
thorized in  that  behalf,  to  be  examined  by  the  said  justice 
touching  and  concerning  the  said  offence,  and  to  be  dealt 
with  according  to  law  for  the  said  offence,  and  take  the 
plaintiff  to  and  imprison  him  in  the  said  police  office  for 
the  purpose  of  keeping  him  in  safe  custody  until  he  could 
be  taken  before  such  justice  as  aforesaid  for  the  purpose, 
and  before  the  said  justice  charged  the  plaintiff  with  the 
said  offence ;  and  thereby,  and  not  otherwise,  caused  the 
said  justice  to  remand  the  plaintiff  for  the  said  space  of 
time,  and  afterwards  to  commit  the  plaintiff  for  trial,  and  to 
detain  him  in  prison  to  await  his  trial  on  the  said  charge, 
which  are  the  trespasses  above  complained  of,  &c* 

Metcalfe  for  the  plaintiff. 

Hawkins  for  the  defendants. 

On  the  14th  December,  1861,  one  Brown  gave  the  plain- 
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1863.        tiff  a  cheque  for  7Z.  on  the  defendants'  bank,  which,  having 


been  presented  and  pai4>  waa  by  tbem  returnad  to  Brown 
9.  on  the  Ist  Jaauary,  cancelled  in  the  usual  way.     In  the 

liOMPoir.  meantime^  di^utea  between  him  and  Brittain,  the  plaintiff, 
had  tal^ea  place;  wadf  on  tJhe  20th  December,  he  had 
giv^Hthe  plaintiff  into  charge  for  ohtvining  money  by  false 
pretences,  on  which  he  was  remanded  for  a  week,  and 
then  r^le^sed  on  bail.  On  receiYing  the  checjue  on  the 
2nd  J^^nHfury  h^  alteried  it  ii^  tihe  handwriting,  and  then 
took  it  b%Qk  to  the  baak,  declaring  that  it  was  a  forgery. 

Brown  then  sent  the  bank  the  letter  and  statement  re- 
ferred to  in  the  pleadings,  to  the  e&ct  that  the  cheque  was 
forged  by  Bcittain,  the  pIsM^tiflE^  and'  setting  forth  various 
circumstances,  which,  if  true,  would  have  tended  strongly 
to  show  that  th^  plaint^  had  committed^  a  forgery.  The 
attitemenjt  in  the  lettei?  is  as  follows : — 

'^  Particulars  relative  to  the  forged  cheque  for  7L  On 
tjhe  14tb  of  December,  Brittain  asked  me  to  advance  him. 
7L  to  enable  him  to  procure  some  deals  and  timber,  and 
thereupon  I  gave  him  one  for  7/.,  dated  [t.  e.  post  dated] 
the  21st(  December.  This  cheque^  by  his  own  statement, 
he  waa  going  to  pay  to  one  Putney.  On  the  morning  of 
Wednesday,  December  I8th,  Brittain  came  to  me  and  said 
that  Putney's  bankers  wpuld  not  take  the  cheque  dated 
the  21st,  and  he  asked  roe  to  give  him.  in  exchange  a 
cheque  for  7L  of  the  current  date,  on  the.  understanding 
that  it  should  not  be  presented  until  the;  21st  day  of  De- 
cember* I  did  so,  and  be  presently  sf nt  i^e  the  cheque 
which  I  bad  given  him  on  the  previous  Saturday,  and 
which  cheque,  believing  the  transaction  to  be  quite  re- 
gular, I  de8trx)ye4« 

"  On  the  20th  of  Decei^ber.  on^  Mrs^  Williams  stated  to 
roe  that  she  held  my  cheque  for  7/.,  dated  the  18th  of  De- 
cember, which  cheque  I  produce ;  and  she  said,  that,  on 
December  14th,  Brittain  had  asked  her  to  change  a 
cheque  for  7L,  and  she  had  said  that  she  could  not  do  so, 
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and  that  on  Monday  he  had  made  a  similar  request  to  her|        1668. 
and  that  she  changed  it  for  bin*    That  she  paid  said     ^j|^^^ 
cheque  away  on  Tuesday,.  December  17th.    That  it  was  m 

retamed  to  her  and  refused  by  reason  of  its  being  post-  Loiidoii^ 
dated  for  the  2 1st  of  December.  That  she  theirenpon  ap^ 
plied  to  Brittaiffi  for  a  cheque  of  the  current  date^  which 
he  promised  to  procure  for  her;  and  that  shortly  after- 
wards he  brought  her  a  cheque  (now  produced)  dated  the 
18tb  of  December,  whereupon  she  gave  him  back  the  post*  * 
dated  cheque.  This  cheque  Brittaia  returned  to  me  and 
I  destroyed  same  as  before  stated.  I  gave  Mrs.  Williams' 
cheque  for  IL  (now  produced)  in  lieu  of  that  of  which  pay- 
ment had  been  stopped.  The  first  intimation  I  had' of  the 
existence  of  the  cheque  for  7/.,  which  I  say  is  a  forgery, 
was  on  Wednesday  evening  last,  January  1st,  when  a  Mr. 
Smith  called  upon  me  and  stated  that  he  had  cashed  for 
Brittain  three  cheques,  one  for  7/.  5«.,  one  for  11.  5s,  6d» 
and  one  for  7/. ;  thai  he  had  sent  them  in  together  to  his 
bankers,  the  London  and  County  Bank,  Islington  Branch; 
that  the  two  latter  had  been  paid,  but  the  former  had  been 
returned  to  him  on  the  23rd  ult,  since  which  time  he  had 
applied  to  Brittain  and  his  wife  for  my  address,  and  that 
he  could  not  and  did  not  obtain  it  until  the  afternoon  of 
that  day. 

**  On  the  following  morning,  Thursday,  January  2nd^  I 
obtained  from  the  Bank  of  Londoa  the  cheque  for  7L  pro* 
duoed,  and  which  I  presume  is  the  cheque  referred  to  by 
Mn  Smith,  aa  it  appears  to  have  passed  through  the 
Islington  Branch  of  the  London  and  County  Bank ;  I  at 
once  recognized  it  as  a  forgery ;  no  part  of  it  is  in  my 
handwriting,  although  in  many  respects  it  has  a  similarity. 
I  believe  the  cheque  to  bear  the  handwriting  of  Brittain^ 
although  I  cannot  speak  positively  on  this  point.  This 
much  I  know,  that  on  the  14th  of  December  I  gave  him 
no  other  cheque  for  71.  than  that  which  was  dated  the  2Ist 
of  December,  and  which  cheque  it  can  be  indisputably 
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1863.        proved  that  he  changed,  as  before  stated,  and  afterwards 
Brittain      received  in  exchange  for  the  same  the  cheque  dated  the 

«•  18th  of  December,  also  before  stated. 

Thb  Bank  or        ^^  _  .,,,.-  <•       i  i      i      t 

LoMDOM.  I  was  m  the  habit  of  carrying  a  few  blank  cheques  in 

my  pocket  for  business  purposes,  and  about  the  14th  of 
December  I  lost  or  mislaid  a  roll  of  these ;  Brittain  was 
daily  at  my  office,  and  my  impression  now  is,  that  he 
found  them,  and  that  the  cheque  in  question  is  one  of 
those  which  I  lost.  I  named  my  loss  to  him.  On  search- 
ing at  Brittain's  office  in  the  works,  this  day,  I  found  a 
piece  of  paper  herewith  produced  (on  which  certain  at- 
tempts to  copy  my  signature  are  made),  I  believe  them  to 
be  in  Brittain's  handwriting. 

**  He  is  at  the  present  time  out  on  bail,  being  committed 
to  take  his  trial  at  the  next  Middlesex  Sessions  for  obtain- 
ing money  by  fraud  and  false  pretences,  full  particulars  of 
which  charge  have  appeared  in  the  newspapers.  I  believe 
the  total  amount  of  his  frauds  upon  me,  as  discovered  to 
the  present  date,  are  about  60/.  There  are  one  or  two 
charges  of  embezzlement  and  several  of  forged  receipts. 
I  have  not  the  least  doubt  that  he  forged  and  uttered  the 
cheque  in  question." 

The  defendants,  on  the  3rd  of  January,  on  receiving  this 
statement,  took  the  steps  mentioned  in  the  pleas,  that  is, 
they  put  the  matter  into  the  hands  of  Mr.  Mullens,  who, 
on  investigating  the  facts,  gave  the  plaintiff  into  custody 
on  a  charge  of  forgery,  on  which  he  was  brought  up  before 
a  magistrate  and  committed  for  trial,  but  on  which  he  was 
acquitted,  no  evidence  being  offered  against  him. 

Mr.  Mullens  having  in  the  meantime,  by  discrepancies 
in  Brown's  statements,  and  by  microscopic  observation  of 
the  cheque,  satisfied  himself  of  the  plaintifi''s  innocence. 

Brown  had  since  been  tried  and  convicted  for  for- 
gery (fl). 

(a)  Upon  an  indictment  contain-  question,  but  alto  containing  counts 
ing  counts  for  forging  the  cheque  in      for  forging  two  other  documents  (an 
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Mr.  Mullens  was  now  examined  on  the  part  of  the  de- 
fendants, and  stated  the  circumstances  which  led  him  to 
take  the  course  he  had  done,  and  for  which  it  was  ad- 
mitted the  defendants  were  responsible.  He  was  cross- 
examined  as  to  whether  he  could  not  have  found  out  the 
fraud  before  by  the  same  means. 

CocKBURN^  C.  J. — ^There  was  no  forgery  by  Brown  (a), 
and  private  parties  cannot  justify  giving  a  person  into  cus- 
tody except  in  a  case  of  felony.  The  pleas,  therefore,  are 
not  sustained.  Nor  do  I  think  there  is  any  defence  upon 
the  facts.  Even  supposing  that  what  Brown  did  amounted 
to  a  forgery  {a),  there  was  no  reasonable  ground  to  suspect 


1863. 


Brittain 

V. 

Tbe  Bank  of 
London. 


I O  U  and  a  receipt),  which  he  really 
did  forge ;  so  that  it  did  Dot  become 
material  to  determine  whether  there 
had  been  a  forgery  of  the  cheque 
in  question.  In  a  recent  case  be- 
fore the  Court  for  Crown  Cases  Re- 
served, the  prisoner  was  held  to 
have  been  rightly  convicted  of  for- 
gery in  making  false  entries  in  a 
banker's  pass-book,  of  monies  sup- 
posed to  have  been  paid  in  by  him 
to  show  to  his  employers,  to  satisfy 
them  that  he  had  paid  in  such 
monies,  and  obtain  credit  thereby 
for  such  payments;  R,  v.  Smith, 
31  L.  J.,  M.  C.  154;  and  that  was 
confirmed  in  R.  v.  Moodjf,  Ibid, 
156,  on  the  ground  that,  there  being 
a  forgery,  there  was  a  sufficient  in- 
tent to  defraud;  and  no  doubt  that 
would  be  equally  so  here ;  but  the 
difficulty  here  would  be  as  to  the 
forgery ;  the  facts  being  that  Brown 
^(1)  altered  the  handwriting  only, 
not  the  words  themselves ;  (2)  that 
he  altered  the  handwriting  of  a 
document  not  to  make  it  pass  as 
genuine,  but  as  not  genuine ;  (3) 
that  he  did  not  get  or  seek  to  get 
credit  for  the  amount  of  it  as  being 


genuine,  but  as  not  being  so ;  (4) 
that  therefore  he  did  not  utter  it,  as 
he  neither  exhibited  it  as  genuine 
nor  sought  to  get  credit  on  the  docu- 
ment itself,  i.  e.,  on  its  being  what 
it  purported  to  be,  but  as  not  being 
what  it  purported  to  be,  i.  e.  on  the 
faith  of  a  statement  of  his  own  con- 
cerning it ;  no  doubt  aided  by  the 
altered  or  obscured  handwriting, 
but  still,  mainly,  on  his  own  state- 
ment that  it  was  not  bis. 

(a)  As  to  this,  no  doubt  an  alter- 
ation of  words  or  figures  may  be  a 
forgery;  A.  v.  Teague,  2  East, 
P.  C.  479 ;  and  the  forgery  alone, 
without  uttering,  will  be  the  offence 
of  felony ;  R.  v.  Elliott,  1  Leach, 
173;  so  that  the  difficulty  would 
not  be  that  the  document  was  not 
**  uttered "  but  that  it  was  not 
forged — (1)  because  no  word  or 
figure  was  altered,  so  that,  assum- 
ing it  to  be  genuine,  its  effect  was 
not  altered ;  (2)  it  was  not  altered 
with  a  view  to  its  being  taken  to 
have  any  effect,  but  only  to  counte- 
nance and  support  a  certain  false 
statement  that  it  was  forged,  so  that 
the  essence  of  the  offence  wanfolse 
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T883;        the  plaintiff  of  it,  that  w,  of  tlie  forgery^  if  ai>y,  which 
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had  been  actually 

pretence.  The  test  of  this  is,  that 
tlie  bftDk  war  not  defrauded  by  the 
document,  per  $e  (and  if  they  had 
been  it  would  have  been  by  believ- 
ing it  not  what  it  purported  to  be), 
but  by  a  false  stetement  about  it, 
as  the  statement  itself  showed* 

No  doubt,  "  any  the  slightest  d- 
teration  of  a  genuine  instrument,  in 
a  material  part,  whereby  a  iieto 
operation  it  given  /o  i<,  is  a  forgery ;" 
Roscoe,  Crim.  Law,  378 ;  but  all  the 
instances  given  are  of  alterations  of 
the  wotda  or  figures,  and  such  as  to 
give  a  greater,  or,  at  all  events,  a  dif- 
Jereni  operation  and  effect.  The 
instance  most  in  point,  assuming 
that  here  there  had  been  any  dter- 
ation  of  words  or  figujes  is,  that  iu 
which  the  place  at  which  a  country 
note  was  made  payable  in  London 
was  altered ;  R.  v.  Treble,  2  Taunt. 
328.  But  there,  as  in  all  the  other 
cases,  the  instrument  before  being 
uttered  was  akored  in  its  effect,  and 
in  order  to  have  a  new  and  different 
effect.  Suppose  it  were  drawn  postf 
dated,  and  the  holder  altered  the 
date  so  as  to  evade  that  objection^ 
that  would  be  a  forgery.  Or  supr 
pose  Brown,  getting  hold  of  it  be* 
fore  its  being  entered  by  the  banker 
in  the  pass-book  (or  that  Brittata 
by  collusion  with  him),  altered  the 
amount,  so  as  to  get  credit  for  a 
larger  amount,  that  again  might  be  a 
forgery,  for  in  both  cases  the  words 
or  figures  are  altered,  and  altered 
so  as  to  affect  the  operatbn  and 
effect  of  the  document;  and  in  ordev 
to  produce  a  new  effect  and  work  a 
fraud  by  means  of  the  document 
itself  before  it  is  altered,  or  befove 


committed.     The  real  offence  com- 


the  act  of  utterance  is  complete  and 
its  force  aa  an  effective  document 
is  spent.  Here  the  contrary  of  all 
this  was  the  case.  There  was  no 
alteration  of  word  or  figure,  and 
what  was.  dene  waa  after  the  utter- 
ance, and  to  make  it  appear  that 
the  effect  it  had  had  was  wrong. 

It  is  laid  down  in  the  authority 
already  quoted :  ''  The  instrument 
must  appear  upon  the  face  of  it  to 
have  been  made  to  resemble  a  true 
instrument  of  the  denominadon 
mentioned,  so  as  to  be  capable  (i.e., 
per  $e)  of  deceiving  persons  using 
ordinary  observation  according  to 
their  means  of  knowledge"  {Ibid,  p. 
382).  **  But  if  the  instrument  do 
not*  appear  to  be- such  as  probably 
might  be  imposed  upon  persons  to 
whom  it  waa  likely  to  be  uttered  as 
a  true  instrumeni,  the  defendant 
must  be  acquitted;"  Ibid^  Thus 
the  beat  and  latest  definitions  of  the 
offence  make  its  essence  to  consist 
in  making  that  which  is  &]se  ap- 
pear as  that  which  is  true,  and  for 
the  purposei  of  being  uttered  as 
true,  and  thereby  imposing  it  on 
the  person  to  whom  it  is  uttered  as 
being  genuine  and  true,  whereas  it 
is  in  fact  false  and  forged,  and  of 
producing  this  imposition  by  the 
force  of  this  instrument  itself ;  and 
the  counterfeit  of  the  hand  of  the 
person  whose  true  writing  it  is  to  be 
represented  as.  being.  But  here  the 
object  and  effect  was  to  represent 
the  true  writing  of  the  drawer  as 
not  being  his  writing,  and  the 
cheque  had  been  uttered,  and  the 
olgect  was  to  make  it  appear  to 
have  been  forged,  so  aa  to  destroy 
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miited  by  Brown,  as  regards  the  cheque^  was  obtaining 
money  or  credit  by  means  of  a  false  pretence  that  it  was 
forged^  whereas  it  was  genuine,  and  Chat  was  a  misde- 
meanor, not  a  felony,  so  that  the  defendants  could  not  gi?e 
him  into  custody  for  it  (a). 

There  is,  therefore,  no  defence  to  the  action ;  and  the 
question  is  merely  one  of  damages,  as  to  which  the  jury 
will  consider  how  far  there  was  a  want  of  reasonable  care 

and  caution. 

Verdict  for  the  plaintiff,  damages  30/. 
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its  cradifc  and  effect  ud  thia  waa 
done  nminfy  by  a  falae  statement 
of  fiKta  and  oircii0i9taacee» 

(«)  Twocaacaofiraiid  before  Po- 
lice Courta  having  been  reported,  in 
the  nBe$f  in  whidi  the  magistratea. 
were  stated  to  havegiven^  andacted 
upon»  opposite  opiniona  upon  the 
point  whether  a  perK>n  can  legally 
be  apprehended  without  ajustioe's 
warrant  for  fraud,  i.  e.  obtaining 
property  by  felse  pvetences,  with 
intent  to  defWiod  the  owner :  Mr. 
Oke^  author  of  the  MogiUerial  Sy^ 
nop9Uf  wrote-  a  letter  on  the  sut^eet^ 
which  it  mi^  be-  useful  to  insert^ 
eipeoiaUy  as  it  appears  to  refer  to- 
the  case  above  reported. 

"  Such-cases  being  of  daily  occur- 
lence,  and  the  reasons  for  the  ma^ 
gistntes'  dsfcisions  not  being  given» 
it  appears  to  be  important  that  the 
public  should  be  well  infibrmed  of 
the  law  upon  the  point,  which  may 
arise  in  respect  to  numerous  other 


**  Ml.  Arnold,  in  the  first  ease, 
after  inquiring  how  the  prisoner 
got  into  cus^y,  observed  that 
the  policeman  *had  no  authority 
to  take  a  person  into  custody  for 
misdemeanor  without  a  warrant, 
and  the  accused,  being  wrongly  in 


custody,  must  be  discharged ;'  and 
he  waa  accordingly  discheiged,  the 
report  stating  that  'Mr.  Arnold's, 
proceeding  is  based  upon  a.deoision 
upon  the  above  point  recently  given 
by  the  Lord  CMef  Justice.' 

**  ki  the  second  case^  Mr.  Selfe 
committed  the  prisoner  for  trial. 

'*  Now,  eaeh  of  the  magistrates, 
was^  in  my  opinion,  to  some  extent 
correct  in  his  view  of  the  law ;  but 
one  acted  incorrectly  upon  hia  opi- 
nion, if  the  reasons  assigned  were 
as  reported.  Mr.  Arnold  was  right 
in  saying  there  was  no  power  to 
apprehend,  but,  having  the  accused 
before  him,  he  should  have  heard 
the  case,  and  committed  or  dis- 
charged him-;  while  Mr.  Selfo  very 
properly  disposed  of  the  case  upon 
the  merits  in  the  ordinary  way. 

'VThe  disputed  point  arises,  J  be- 
lieve, opon^  the  wording  of  section 
103  of  the  Larceny  Consolidation 
Airt  of  1861,  which'  provides  that 
*any  personybamif  committing*  thia 
ofience  (among  others)  may  be  im- 
mediately apprehended  without  a 
wanant  6y  any  perun  and  taken 
before  a  justios ;  and,  further,  that 
any  person  to  whom  any  pro- 
perty is  offered  to  be  sold,  pawned 
or  delivered,  who  suspects  that  an 
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offence  has  been  committed  with 
respect  to  it,  may  in  like  manner 
apprehend  the  person  offering  it. 
Unless,  therefore,  the  offender  is 
either  found  committing  the  offence 
of  obtaining  property  by  false  pre- 
tences— ^i.  e.,  seen  in  the  act  of 
committing  it,  according  to  the 
dictum  of  the  Lord  Chief  Justice  in 
Horley  v.  Rogen,  April,  1860 
(reported  29  Law  Journal,  N.  S., 
Mag.  Cas.  140;  2  Law  Timet, 
N.  S.  171,  upon  similar  language 
in  another  Act,  or  is  found  of- 
fering the  property  for  sale  or 
pawn,  he  cannot  be  apprehended 
without  a  justice's  warrant.  That 
view  is  also  the  one  taken  in  the 
recent  edition  of  an  established  ma- 
gisterial work,  wherein,  under  the 
head  of  *  false  pretences,'  after 
referring  to  the  above  enactment 
and  case,  it  is  said  that  this  appre* 
hension  clause  Ms  defective,  and 
does  not  authorize  the  apprehension 
of  the  person  committing  the  offence 
after  its  commission,  although  the 
offender  may  have  the  property  in 
his  possession,  unless  he  offer  to 
sell  or  pawn  it.' 

**  With  regard  to  the  second 
branch  of  the  question — whether  a 
magistrate  should  hear  a  charge 
against  an  accused  who  has  not  been 
brought  before  him  in  a  legal  man- 
ner— I  believe  there  has  been  no 
direct  decision  one  way  or  the  other; 
but  I  doubt  not,  as  it  is  the  almost 
universal  practice  to  do  so,  that 
magistrates  will  act  with  perfect 
legality  and  safefy  if  they  hear  any 
charge  of  an  indictable  offence 
without  inquiring  into  the  mode  of 


the  apprehension  of  the  offender, 
which  is  properly  the  subject  for 
after    inquiry    in    another    Court 
should  the  accused  be  acquitted. 
The  terms  of  the  Act  regulatings 
preliminary    examinations    before 
justices  in  such  cases,  the  1 1  &  1 2 
Vict.  c.  42,  s.  17,  will,  I  apprehend, 
fully  justify  that  course.    It  enacts, 
f  That  in  all  cases  where  any  per- 
son shall  appear  or  be  brought  be- 
fore any  justice  of  the  peace,  chatted 
with  an  indictable  offence,  whether 
committed  in  England  or  Wales, 
or  upon  the  high  seas,  or  on  land 
beyond  the  sea,  or  whether  such 
person    appears   voluntarily  upon 
summons,  or  have  been  apprehended 
with  or  without  warrant,  or  thaU  be 
in  cuttodyfor  the  tame  or  any  other 
offence,*  snch  justice  shall,  before 
committing  or  holding  him  to  bail, 
take  the  depositions  of  the  witnesses, 

**  And,  I  may  add,  that  by  the 
peculiar  ingredients  of  the  offence 
of  obtaining  property  by  false  pre- 
tences, the  offender  cannot  be  said 
to  be  *  found  committing '  the 
offence  (the  words  of  the  section 
authorizing  his  apprehension  with- 
out warrant),  for  the  simple  rea- 
son that  the  falsity  of  the  state- 
ment alleged  as  the  pretence  n 
not  detected  (except  in  rare  in- 
stances) till  some  time  after  the 
deception  is  made  and  the  property 
obtained;  for  if  the  party  was 
aware  at  the  time  that  the  state- 
ment is  false  then  it  has  not  been 
committed." 

Hawkint  in  E.  T.  moved,  but 
took  nothing. 
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Coram  Crompton^  J.  \}^Ji 

ISENDEN  V.  LEVY. 
Action  for  goods  bargained  and  sold^  and  goods  sold 


FISENDEN  V.  LEVY.  '^i^\^'' 

Temu 

A  broker  hav- 
and  delivered,  and  on  accounts  stated.  ing  bought 

Plea :  never  indebted.  Mme'dw^)- 

Hayes^  Serjt.,  and  Barnard  for  the  plaintiff.  ferent  sellers 

•n .  o     •       i«        1       1   <•      I  for  the  same 

Pigott^  Serjt.y  for  the  defendant.  buyer,  and  sent 

mi  .  i-ot    »       ^  «       1^  •  ^       separate *oW 

The  action  was  to  recover  68/.  7s.  4a.y  the  price  of  a  notes,  but  one 

parcel  of  French  plums,  alleged  to  have  been  purchased  of  whole ;°ev?-*^ 

the  plaintiff  for  the  defendant  on  the  J  1th  February  last  denceibatin 

■^    ,  •'  such  a  case 

by  Whitmore  &  Griffiths,  colonial  brokers,  who  were  said  this  was  ac- 

to  have  acted  as  agents  for  both  parties.  custon^  ad- 

On  the  10th  February  Whitmore  &  Co.,  who  had  acted  "^i^ru^.t^M 
as  fruit  brokers  for  the  defendant,  sent  him  a  bottle  of  the  notes 
French  plums  from   Houstoun  &  Gray,  and  he  said  he  the  quantity, 
would  give  40s.  per  cwt.  for  them  and  would  like  more  bind1,J^*con^ 
than  they  had.     A  separate  sold  note  was  drawn  up  of  ^^^^  in  wminj 
this  transaction  (thirty-three  cases)  but  no  separate  bought  sutute. 
note. 

Immediately  afterwards  Whitmore  agreed  with  the 
plaintiff  for  the  purchase  of  forty-two  cases  of  plums 
which  he  had  and  which  were  part  of  the  same  cargo  at 
the  same  price.  The  broker  entered  this  transaction  in  his 
contract  book,  but  unsigned,  and  on  the  11th  prepared 
and  signed  the  contract  notes  of  both  transactions,  and  sent 
the  bought  note  to  defendant.  The  entry  in  the  book, 
not  signed,  stated  the  defendant's  name  "A.  Levy  of 
J.  Fisenden."  The  sold  note,  which  was  signed  by  the 
brokers,  did  not  mention  buyer's  name,  and  ran  thus  :— 
"  Fisenden  &  Co. — We  have  this  day  sold  for  your  ac- 
count forty-two  cases  bottle  plums,  &c. 
(Signed)    "  Whitmorb  &  Griffiths,  Colonial  brokers." 

There  were,  it  is  to  be  observed,  two  separate  sold 
notes  of  the  two  parcels  of  plums,  one  to  Houstoun  & 
Gray,  the  other  to  the  plaintiff;  but  there  was  only  one 
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1862.  bought  note  sent  to  the  defendant  comprisiDg  both  the 
parcels  (seventy-five  cases),  and  which  ran  thus  (a): — 
'*  M.  A.  Levy. — ^We  have  this  day  bought  for  your  ac- 
count seventy-five  cases  bottles  of  French  plums,  at  4(k« 
per  cwt  Prompt  2  mo. 
(Signed)    ''Whithobe  &  Griffiths,  Colonial  brokers.'' 

The  defendant  retained  the  contract  note  for  nine  days 
and  then  inspected  both  the  parcels  of  plums,  which  lay 
together  at  the  same  place  (as  part  of  same  cai^o),  and 
refused  to  accept  them,  as  not  being  according  to  the 
sample-bottle  he  had  had  sent  to  him,  and  to  which,  as  he 
alleged,  all  he  purchased  was  to  correspond. 

Within  the  "  prompt"  he  received  the  invoice  of  the  plain- 
tifi^'s  parcel  of  goods,  which,  however,  ran  thus : — ''  Bought 
for  Mr.  Levy  by  Whitmore  &  Co.,"  and  did  not  disclose 
seller's  name,  and  when  on  the  expiration  of  the  ''  prompt" 
he  was  applied  to  for  payment  he  repudiated  any  know- 
ledge of  the  transaction  with  the  plaintiff. 

Whitmore,  the  broker,  being  called  to  prove  the  case 
for  the  plaintiff,  stated  that  with  the  bought  note  he  sent 
to  the  defendant  a  letter  stating  that  he  had  bought, 
according  to  his  alleged  instructions,  more  of  the  same  de- 
scription of  plums;  but  it  will  be  observed  that  the  defend- 
ant had  received  no  separate  bought  note  of  the  previous 
parcel.  The  broker  further  stated  that  there  was  a  custom 
to  repudiate  fruit  in  twenty-four  hours  afler  delivery  of 
note,  and  that  the  defendant  Tiad  never  objected  except  as 
to  quality,  nor  ever  denied  that  he  had  given  the  witness 
authority  to  buy  more  plums  of  the  same  description,  nor 
ever  returned  bought  note  or  invoice,  which  latter,  how- 
ever, was  sent  after  repudiation  of  the  contract. 

The  witness,  moreover^  was  asked  whether,  when  a 
broker  sold  fruit  of  two  or  more  owners  to  the  same  person 

(«)  Blackbvan,  J.,  had  made     to  intpect  and  take  oopieiaf  bought 
an  order  at  Chambers,  on  the  ap-     note  and  invoice, 
plication  of  the  plaintifi)  for  leave 
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at  the  same  price,  there  was  any  caatom  in  the  market  as        fM2. 
to  bought  and  sold  notes  1  which  question  was  objected  to, 
and  allowed  and  answered  in  the  affiraaliTe.    The  enstaa 
was  then  stated  by  the  witness  to  be  that  in  such  a  case 
there  were  separate  sold  notes  but  one  bought  note. 

The  case  for  the  plaintiff  was,  that  it  was  not  a  sale  by 
sample  at  all  (a) :  that  the  defendant  was  bound  by  the 
broker's  signature  to  the  sold  note;  or  that  the  bought 
and  sold  notes  were  to  be  read  together  and  did  not  differ 
but  explained  each  other;  or,  lastly,  that  though  ereo  if 
the  bought  and  sold  notes  differed,  yet  that  they  might  be 
explained  by  parol  testimony  (a) ;  but 

Cromfton,  J. — It  is  represented  to  the  b«yer  in  the 
bought  note  as  one  entire  contract  for  the  whole  aevcntf* 
five  cases  (&),  and  I  think  there  is  a  material  rariaooe  be- 
tween the  notes,  so  that  the  other  point  will  not  arise. 

At  the  close  of  the  case  for  the  plaintiff^  which  connsted 
of  Whitmore's  evidence  and  the  notes, 

Crohpton,  J.,  said  he  should  direct  a  nonsuit,  on  the 
ground  of  the  variance  between  the  notes,  giving  leave  to 
the  plaintiff  to  move  on  tlie  ground  that  there  was  suf- 
ficient evidence  of  a  contract  within  the  Statute  of  Frauds, 
either  with  or  without  the  alleged  custom  (e\ 

Nonsuit  (J). 

(a)  BM^.Kayner.X  M.  ft  W.  tfaiU  H  bad  ooduag  to  do  witli  (ho 
843.  right  of  the 


(h)  As  to  the  effect  of  which,  on  coalnct  wot  biBdiiif^  hf  ttmaa  of 

the  rights   and    liabilities  of  the  its  not  bciiig  within  the  atatoto.    A 

parties,  see  OxetuiaU  t.  Weihereli,  enston  cannot  be  allowed  if  it  cod- 

9  B.  &  C.  386;   WUhen  ▼.  Rey  flict,  even  with  a  contract;  H^atom 

noldi,  2  B.  ft  AdoL  882.  ▼.  IF«rre»,  1  M*  ft  W.  466,  much 

(e)  That  is,  the  Cttston  as  to  the  leas  repeal  a  statute.    Andtheonlj 

bought  and  totd  noiei.   The  aOeged  effect  of  a  enston  in  audi  a  case 

cnstom  as  to   repudiation  within  would  be  to  make  a  broker  agent  of 

twenty-fonr  hours  must  be  taken  to  bujer  to  enter  into  a  valid  written 

have  related  to  the  right  of  the  contract,  not  to  bind  him  bj  one 

buyer  to  repudiate  on  a  binding  nor  Talid  under  the  statute. 

eontract,onthegronndof6rcacAor  {d)  H^ti,  Seijt,  moved,  but 

inch  contract,  and  it  would  seem  took  nothing. 
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1862. 
/J^i^.  LUFF  V.  HORNER. 

*^Term!"    INTERPLEADER  issue,  between  claimant  and  exe- 

On  an  inter-  cution  creditor;  the  question  being,  whether  certain  goods 
pleader  issue,         ,  »««    -tn  V*  n  r^  i         - 

there  being  taken  at  103,  Great  Russell  Street,  taken  in  execution  oa 
dencf  Aatthc  ^^^  23rd  May,  1862,  were,  at  the  time  of  their  seizure,  the 
claimant  had     exclusive  property  of  the  claimant,  as  against  the  execution 

been  privy  to  .  . 

a  scheme  to  creditor,  or,  if  not  his  sole  and  exclusive  property,  his  pro- 
fraud  the  ezel  P^^ty  i"  partnership  with  one  Luff  the  elder,  his  father. 

cution  creditor, 

not  only  after,       Huddkston,  Q.C.,  and  T.  J.  Clark,  for  the  plaintiff,  the 

but  before  the  j  -^       r  r  w 

judgment;  and  claimant, 
that,  in  punu« 

Kheme^hi'had  Ballaniine,  Serjt.,  and  J.  Simon  for  the  defendant,  the 
taken  a  trans-    execution  Creditor. 

fer  of  the  pro- 

ScbSrfhil*  ^^  August,  1856,  the  defendant,  a  married  lady,  took 

partner:—  gome  railway  bonds  for  3,000/.  to  the  claimant's  father, 
less,  that  and  asked  him  to  get  them  sold  for  her.     He  got  them 

were^merely  disposed  of  for  2,250/.,  and  sent  for  her  to  receive  the 
trick^and  ade.  ™oney ;  when  she  went  the  claimant  as  well  as  his  father 
vice  by  way  of  vvas  present,  and  the  father  told  him  to  hand  the  lady  a 

pretended 

transfer,  it  was  Small  packet,  and  then  told  her  to  hand  it  back  to  him, 

as^etween^tiie  ^"^  ^^^^  ^^^^9  ^^  '^  would  be  unsafe  for  her  to  carry  so 

''T^ded  to**    n^'^ch  money  with  her,  he  suggested  that  she  should  leave 

take  effect,  it  with  him  until  the  next  day,  when  he  would  bring  it  to 
then,  whatever    ,,..,.,  -         frt>       m  i 

its  object,  it      her,  be  giving  her  in  the  meantime  50/.     She  assented  to 

was  valid.  ^j^j^  ^^^  received  the  50/.,  but  now  swore  that  the  packet 
was  not  opened,  nor  was  she  told,  nor  did  she  know,  what 
it  contained,  while  the  claimant  swore  that  the  notes  were 
counted  out  to  her. 

It  was,  however,  not  disputed  that  the  packet,  supposing 
It  contained  the  money,  was  left  in  the  hands  of  the  elder 
Luff,  and  that  he  did  not  bring  it  as  he  promised ;  neither 
did  he  ever  pay  the  sum  due  upon  the  bonds  though  he 
had  subsequently  made  certain  payments  on  account.  In 
1857  he  entered  into  partnership  with  the  claimant,  retain- 
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ingy  however^  under  the  partnership  deed,  the  property  in  1862, 
the  stock,  and  four-fifths  of  the  proceeds.  In  the  mean- 
time he  amused  the  lady  with  promises  of  marriage  which 
he  never  redeemed,  until,  in  February,  1860,  she  dis- 
covered that  he  had  been  deluding  her,  and  pressed  him  for 
settlement  of  the  account.  On  the  18th  February,  1860, 
she  applied  through  an  attorney  to  whom  she  had  been  in- 
troduced by  him,  and  who  promised'to  use  his  endeavours 
to  obtain  the  money  from  him,  but  put  her  off  with  ex- 
cuses on  the  ground  of  his  alleged  illness. 

At  that  very  time  the  attorney  was  preparing,  in  privity 
both  with  the  claimant  and  his  father,  a  deed  of  dissolution 
of  partnership,  by  which  the  father  assigned  to  the  son  the 
partnership  stock,  in  consideration  of  a  sum  of  money  to  be 
paid  him  by  instalments  secured  by  bills  at  two,  three, 
four,  five,  six  and  seven  years  respectively.  On  the  22nd 
the  sou,  the  claimant,  saw  the  lady,  and  several  communi- 
cations took  place  between  her  and  the  attorney,  and  she 
swore  that  she  was  not  informed  of  the  intended  deed  of 
dissolution,  which  was  executed  on  the  27th  February, 
1860.  After  that  negotiations  took  place  between  her  and 
the  father,  through  the  medium  of  the  son,  for  a  settle- 
ment These  negotiations  failing,  in  November,  1861, 
she  issued  a  writ  against  the  father  for  the  recovery  of  the 
money,  find  he  then  went  off  to  the  continent.  In  April 
she  recovered  judgment  by  default  for  1,100/.,  and  on  the 
23rd  May  issued  the  execution  in  question,  under  which 
goods  at  the  premises  of  the  late  firm  had  been  seized, 
which  under  a  Judge's  order  had  been  sold  for  537/.,  the 
money  brought  into  court  to  abide  the  result  of  this  issue. 

The  case  on  behalf  of  the  lady,  the  execution  creditor, 
was  that  there  had  been  a  conspiracy  between  the  father, 
her  debtor,  and  the  son,  and  the  attorney  to  defraud  her  of 
the  money;  that  this  conspiracy  had  commenced  when  the 
pretended  delivery  of  the  notes  was  made  to  her ;  that  it 
had  been  carried  out  with  the  complicity  of  the  son,  and 

VOL.  III.  L  L  F.F. 
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was  completed  by  the  dead  of  dissolution,  which  was  oaly 
^^^      colourable,  and  intended  only  as  a  trick  to  defeat  her  exe- 
••  culion,  and  a  means  of  securing  to  the  &ther  all  the  ienefU 

of  the  property,  while  relieving  it  of  liability  for  this  debit 

Since  the  dissolution,  the  old  name  of  the  firai.  Luff  tc 
Son,  had  been  retained;  but  jsubsequeot  ci?edito|]s  had 
since  been  paid  by  the  claimant's  cheques  in  his  own  a^m^; 
and  it  was  proved  that  die  ^der  Luff  bad  been  out  of  dog- 
land  .ever  since  and  had  not  at  all  interfered  in  ;th^  busi- 
ness; and  that  the  daimant,  according  toihe  provisions  of 
the  deed,  had  paid  all  the  partnership  debts,  and  bad  also 
paid  all  outgoings  for  materials  and  labour  in  tfxe  business 
of  pioMoforte  manufacturer. 

It  was  suggested  for  the  claimant,  that  even  supposing 
the  deed  of  dissolution  invalid,  the  sjtoek  had  been  phange<i, 
but  this  was  not  pressed,  and  the  issue  was  tried  pn  the 
validity  of  the  alleged  dissolution  and  assignment. 

Cromptok,  J.<to  thejury). — If  the  transfer  ofihe  stock 
was  really  intended  to  take  effect,  k  would  be  valid,  what- 
ever its  object.  If  it  was  not  intended  to  take  effect,  as 
between  the  parties,  then  it  would  not  be  valid.  The 
facts  and  dates  suggest  that  the  object  was  to  evade  the 
lady's  claim ;  but  that  object  might  Ji>e  consistent  with 
either  view. 

Verdict  for  the  plaintiff («). 

(a)  By  consent,  on  terms  agreed  to  while  the  jury  were  considering 
their  verdict. 
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Maidstone  Crown  Court,  coram  Byles,  J.  18^2. 

REGINA  V.  LUCK  aitd  othbim.  '«^  »^»'«- 

JxIANSLA TIGHTER.    The  prisonersy  eight  in  number,  More  than  nine 
were  indicted  for  feloniously  killing  one  Gray.  icven^weret"* 

F.  Russell  and  F,  J.  Smith  for  the  prosecution.  guos,  being  out 

Ribton  for  Luck  and  another  prisoner,  Allchin.  punuit  of 

pune,  were 

Addison  for  five  others,  Burgess^  Catt,  Clapsen,  Obey  met,  as  they 

J  o^  paaaed  throuffh 

and  Stevens.  ificld,froinone 

On  the  night  of  the  22nd  x>f  January  last,  the  pight.ther.byapJty 
being  misty^  though  moonlight,  the  prisoners  bad  assem-  ^i^^^^t' 
bled  at  Mailing,  and  gone  to  the  woods  of  an  est^^e  called  fii[e-vmB,  but 

°  **  .  who  at  once 

Roydon  Hall,  seven  of  them  having  guns  tor  the  purpose  anauited  them 
of  shooting  game.    When  they  got  there  and  had  fired  six  Tnd  one^of ' 
shots  at  game,  the  keepers  beard  them,  and,  without  guns —  dangeroSi  * 
the  deceased  being  however  armed  with  a  flail — came  upon  weapon,  a  flail, 

,  .,  .  ,  likely  to  inflict 

them,  and  met  them  as  they  were  going  across  a  meadow,  deadly  injury, 
through  which  there  was  a  footpath,  towards  another  ^ck  one  ©/ 
wood,  about  midnight.  The  evidence  for  the  prosecution  ^***  pothers, 
was.  that  when  the  prisoners  saw  the  gamekeepers  they  anotherof them 

"^  o  r  ^   fired  and  killed 

him.  The 
grand  jury  were  directed  to  throw  out  bills  for  murder  against  two  of  the  men,  one  of  whom 
was  supposed  to  ha?e  fired  the  fatal  shot,  and  the  whole  nine  were  indicted  for  manslaughter. 
There  was  evidence  that  they  all  stood  in  a  row  and  cried  "  Mhoot  .•" — Held,  that,  whether  or 
Qot  the  man  who  fired  the  shot  could  be  identified,  none  of  the  prisoners  would  be  guilty, 
unless  parties  to  the  act  of  firing ;  and  that  though  their  being  in  a  row,  and  crying  out 
"  shoot "  was  evidence  that  they  were  parties  to  the  act,  it  was  only  evidence,  and  its  effect 
would  depend  upon  how  far  all  the  circumstances  showed  that  the  firing  was  in  pursuance 
of  a  common  design  to  shoot,  or  only  in  consequence  of  a  particular  personal  encounter. 

Held,  also,  that  an  approver  having  given  evidence  that  one  of  the  prisoners  fired  the  shot, 
a  policeman  might  be  asked  whether  another  of  them,  who  had  givea  information,  had  not 
stated  that  it  was  a  different  man  who  fired. 

ll2 
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1862.  stood  Id  a  ''  row/'  or  a  "  line ;"  but  there  was  some  attempt 
to  raise  a  doubt  whether  this  did  not  refer  to  tbeir 
being  in  the  act  of  passing  along  the  footpath  in  single 
•od'othen.  ^'®'  '^  ^^^*  however,  no  more  than  a  doubt ;  and  at  the 
close  of  the  case,  it  appeared  that  the  path  led  in  a  difie- 
rent  direction  from  that  in  which  the  prisoners  were  going, 
and  that  they  were  going  from  one  wood  to  another,  and 
from  their  number,  and  the  fact  that  only  six  shots  had 
been  fired,  it  would  seem,  that  they  were  going  on  to  shoot 
at  game,  though  this  did  not  distinctly,  by  express  proof, 
appear. 

Two  of  the  men  (Luck  and  Eversfield)  were  indicted  for 
murder,  as  they  were  supposed  to  have  been  the  two  men 
mentioned  as  having  threatened  to  shoot 

The  learned  Judge  charged  the  grand  jury  on  the  case 
with  special  reference  to  the  evidence,  upon  the  depositions, 
of  an  affray  with  Gray  before  the  firing  of  the  fatal  shot, 
•and  the  use  by  him  of  the  flail ;  and  he  told  the  grand 
jury  that,  as  the  poachers  were  not  engaged  in  a  felony, 
the  use  of  the  flail  with  violence  might  reduce  the  offence 
to  manslaughter,  the  men  having  the  guns  in  their  hands 
ready  loaded. 

In  consequence  of  this  the  grand  jury  threw  out  the  bills 
for  murder,  and  found  true  bills  against  all  the  prisoners 
for  manslaughter. 

Nine  men  altogether  had  been  apprehended,  but  in  the 
course  of  the  assize, 

.  F.  Riusell,  for  the  prosecution,  applied  to  the  learned 
Judge  for  leave  to  have  one  of  them  (Hawks)  admitted  as 
a  witness  for  the  prosecution,  and    . 

The  learned  Judge,  having  the  assurance  of  the  learned 
counsel  that  it  was  necessary  for  justice,  allowed  this  to  be 
done. 

The  other  eight  men  were  accordingly  now  arraigned  at 
the  bar  charged  with  manslaughter,  and  also  with  night 
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poaching.    Their  names  were  l-uck,  Allchin,  Eversfield, 
Stevens,  Obey,  Clapsen,  Burgess  and  Catt. 

F.  Russell  and  F.  J.  Smith  were  counsel  for  the  prose* 
cution. 

Addison  was  counsel  for  five  of  the  prisoners — the  five 
last  named. 

Ribton  was  for  the  two  first  named.  Luck  and  Allchin ; 
Eversfield  was  not  defended  by  counsel. 

F,  Russell^  in  opening  the  case  and  stating  the  law  as 
applicable  to  it,  said  that,  by  the  14  &  15  Vict.  c.  19, 
s.  11,  any  person  might  arrest  men  found  committing  an 
indictable  ofience  at  night. 

The  learned  Judob  observed,  that  there  was  another 
power  to  arrest  in  such  a  case,  under  an  older  Act  (9  Geo. 
4,  c.  69)  not  repealed. 

F.  Russell  said  that  was  so;  and  he  supposed  he  might 
take  it,  then,  that  the  gamekeepers  had  power  to  arrest 
the  poachers  in  this  case  (a) ;  and  if  the  gamekeeper  killed 
had  used  no  unnecessary  violence,  and  had  acted  tem- 
perately in  his  efforts  to  apprehend  them,  the  man  who 
shot  him  would  have  been  clearly  guilty  of  murder.  But 
if,  in  attempting  to  arrest  them,  he  had  used  more  violence 
than  necessary,  or  had  used  a  weapon  likely  to  inflict  a 
serious  injury,  and  did  not  act  with  caution  and  tem- 
perance, it  might  well  be  that  the  provocation  given  by 
such  violence  might  reduce  the  crime  to  manslaughter. 
Still,  however,  the  man  who  fired  would,  at  the  very  least, 
be  guilty  of  manslaughter.  And  as  regarded  the  other 
prisoners  who  were  aril  present,  engaged  in  the  common 
purpose  of  committing  an  indictable  offence,  and  also  in 
the  common  purpose  of  resisting,  with  deadly  weapons, 
lawful  apprehension  and  arrest,  they  were  all  equally  guilty 

{a)  See  Row.  Cr.  £v.  532;  ted  vide  R.  v.  Wood,  1  F.  &  F.  470;  R. 
V.  Archer y  ibid.  351. 
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1862.        in  the  eye  of  the  kw  of  the  same  crime  of  manslaughier. 
J^^      He  cited  R.  v.  Edmeads  (a). 

*•  The  first  witness  called,  one  of  the  watchers,  said,  they 

•ad  Otben.  heard  no  less  than  six  shots  before  they  met  the  men.  The 
prisoners  came  within  six  or  seven  yards  of  them,  and  quite 
near  enough  to  hear  what  was  said.  Seven  of  them  had 
guns  (6);  the  gamekeepers  had  none,  but  Gray  had  a 
flail,  which  was  produced.  One  of  the  poachers  said, 
''  The  first  man  that  sets  a  step  forward  FU  shootf  Gray 
called  out,  ''Oh,  you  would  not  be  so  cowardly  as  to 
shoot."  The  man-- cried  out,  "  So  help  me  God,  I  will." 
Another  gamekeeper  called  out,  "  No,  no ;  the  same  God 
who  is  over  you  is  over  me.  You  won't  shoot"  One  of 
the  prisoners  declared  he  would.  The  witness  could  not 
say  who  it  was.  Gray  then  said  to  his  men,  ''  Are  you 
ready  ?**  and  they  made  a  rush  at  the  prisoners.  One  of 
the  men  fired  his  gun,  and  Gray  was  shot  in  the  thigh. 
The  witness  believed  that  he  was  shot  before  any  blow  was 
struck.  Be  did  not  fall  at  once.  He  struck  one  or  two 
blows  after  he  was  shot.    Then  he  fell. 

Another  witness  stated  that  the  prisoners  '^  stood  in  a 
row,"  and  he  thought  t|^ere  were  thirteen.  He  spoke  to 
the  same  expressions.  One  man  said,  "  Shoot,  shoot."  All 
the  men  down  the  row  said  so,  or  seemed  to  say  so.  Gray 
rushed  forward,  and  the  witness  heard  the  flail  rattle  be- 
fore he  was  shot.  The  prisoners  had  not  moved  fh>m  their 
places  before  the  shot 

Another  of  the  watchers  described  the  scene  in  a  similar 
way,  but  stated  that  the  prisoners,  when  they  saw  the 
gamekeepers,  ''formed  themselves  into  a  line,  as  one  of 
tihtm  ordered  them  to  do."  He  believed  it  was  Luck  who 
fired  the  gun.     He  saw  it  fifred,  and,  to  the  best  of  his 

(a)  3  C.  &  P.  300.    "  It  is  a  and  pointed    tbeir   gunt    at   the 

question  of  fact  for  the  JQiy,  what  keepers." 

the  common  purpoe e  was ;  the  eyi-  (6)  And  as  six  had  been  just  fired 

dence  there,  being,  that  the  pri-  ofl{  probably  only  one  remained 

Boners  were  all  drawn  up  in  a  line,  loaded,  and  that  was  the  one  fired. 
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belief.  Lock  was  the  man.    He  could  not  say  whether        I88i; 
Gray  struck  any  one,  bat  he  did  not  strike  that  man  who 
fired;  not  before  he  fired.    After  the  shot  was  fired  the 
witness  was  knocked  down,  and  he  could  not  recognize  any 
other  of  the  men. 

Another  of  the  gamekeepers'  assistants  described  the 
prisoners  as  ^  in  a  line  across  the  meadow/^  and  said,  fhey 
told  the  keepers  to  stand  back,  or  they  would'shoot  He 
saw  one  of  the  prisoners  turn  the  butt  of  his  gun  up  to' 
strike  Gray,  who  said,  **  That  looks  a  little  more*  manly 
than  shooting.*'  Then  the  witness  said  he  believed  that 
Gray  made  a  blow  with  the  flail,  and  as  soon  as  he  had 
made  a  blow  be  was  shot  by  another  prisoner,;  not  the  one 
he  had  struck  at.  The  aian  pointed  the  gun  at  Gray  and 
shot  him  in  the  thigh ;  who  it  was  the  witness  could  not 
say  positively,  but  believed  it  was  Luck. 

Another  of  the  assistants  described  the  prisoners  as 
''standing  in  a  row." 

None  of  the  witnesses,  however,  spoke  as  to  any  other 
than  one  gun  being  presented  or  fired. 

Hawks,  the  approver,  swore  that  Burgess  and  Luck  had 
guns,  and  that  Luck  fired  the  shot ;  that  the  deceased  hit 
at  one  of  the  prisoners,  he  could  not  say  which,  and  that 
Luck  then  fired  the  fatal  shot 

A  police  officer  proved  the  admission,  by  all  the  other 
prisoners,  that  they  had  been  at  the  afiray. 

Ribtoriy  in  cross-examination,  elicited  that  Allchin  had 
first  given  information,  and  then  proposed  to  extriict  what 
he  had  stated  as  to  which  of  the  prisoners  fired'  the  fatal 
shot 

Russell  objected :  and 

Btlbs,  J.,,  doubted,  because  Hawks  could  only  be  dts^ 
credited  out  of  bis  own  mouth,  or  contradicted  by  an  eye* 
witness,  and  not  by  hearsay ;  but 

Ribton  pressed  that  he  could  not  call  Allchin. 
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Btlbs,  J.,  relactantly,  in  favour  of  the  prisoner,  allowed 
the  question. 

Ribton  elicited  that  Allchin  had  stated  that  it  was  Sur- 
gess  who  fired  the  fatal  shot. 

At  the  close  of  the  case  for  the  prosecution, 

Ribton  submitted  that  there  was  no  case,  unless  it  were 
held  that  the  prisoners,  being  all  present,  were  equally 
guilty. 

The  learned  Judge  said  he  certainly  did  not  mean  so  to 
hold. 

Ribton, — Then  there  is  no  case,  I  sul^nit.  There  is  no 
evidence  of  any  authority  to  apprehend  the  men,  and  there 
is  evidence  that  some  of  them  were  assailed. 

Btlbs,  J.,  said  that  it  had  been  held,  even  under  the 
old  act  of  George  4,  that  it  was  not  necessary  to  prove  a 
''  deputation"  to  a  gamekeeper  from  the  lord  of  the  manor, 
but  that  any  person,  even  a  watcher,  might  apprehend 
parties,  to  the  number  of  three  or  more,  who  were  with 
weapons  on  land  in  pursuit  of  game. 

Ribton, — Provided  they  are  ''  found  committing"  the 
offence.  Here  the  men  were  not  in  a  wood,  but  in  a 
meadow  through  which  there  was  a  footpath. 

Bylbs,  J. — On  their  way  to  another  wood. 

Ribton. — ^There  was  no  evidence  of  that. 

Btles,  J. — It  is  for  the  jury,  I  think.  The  whole 
question  was  for  the  jury.  First,  who  fired  the  fatal  shot? 
If  that  man  could  be  identified  he  was  undoubtedly  guilty 
of  manslaughter.  Next,  whether  he  could  or  could  not 
be  identified,  the  question  would  be  which  of  the  men 
were  participating  in  the  very  act.  Suppose  all  agreed 
that  a  shot  should  be  fired,  but  the  particular  man  who 
fired  it  could  not  be  identified,  they  would  all  be  equally 
guilty. 
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Addison,  on  behalf  of  the  five  prisoners  he  defended,  ^^f^' 
submitted^  on  the  authority  of  two  cases,  Reg.  ▼.  Davis  (a), 
Reg.  y.  Meadham  (fr),  that  the  men  could  not  be  lawfully 
arrested  unless  *'  found  committing  the  offence/'  and  that 
there  was  here  no  evidence  that  the  men  had  any  intent  to 
take  game  on  the  spot  where  they  were  attacked. 

Btlbs,  J.,  observed,  that  in  one  of  these  cases  the  men 
were  on  a  turnpike  road,  at  some  distance  from  the  wood. 

Addison  urged  that  here  they  were  on  a  meadoWy  through 
which  there  was  a  footpath,  and  that  there  was  no  evi- 
dence who  was  the  owner  of  the  meadow  or  of  the  other 
wood. 

Upon  this. 

The  learned  Judge  called  a  witness,  the  son  of  the 
owner  of  one  of  the  woods,  who  stated  that  the  other 
wood  was  also  in  the  occupation  of  his  father ;  that  there 
was  a  footpath  through  the  meadow,  but  that  it  lay  in  a 
direction  quite  different  from  that  which  the  men  were 
taking. 

Btles,  J.,  then  said  he  thought  there  was  a  fallacy  in 
the  suggestion  that,  because  the  men  were  not  actually 
found  shooting  or  searching  for  game  in  the  meadow, 
therefore  they  were  not  ''  found  committing"  the  offence 
of  night  poaching;  because  the  offence  under  the  statute 
was  **  being  on  any  land  unlawfully  for  the  purpose  of  de- 
stroying game  or  rabbits/'  and  the  men  might  well  be 
deemed  to  be  found  in  the  meadow  ''  for  the  purpose"  of 
taking  game  in  the  wood.  The  whole  question,  it  appeared 
to  him,  would  be  for  the  jury. 

At  the  close  of  the  case, 

Byles,  J.  (to  the  jury). — ^The  questions  are,  who  fired 
the  fatal  shot,  and  who  were  parties  to  the  act?  for  who- 
ever it  was  that  fired  the  shot  was  clearly  guilty  of  man- 

(<f)  8  C.  &  P.  759.  (6)  2  C.  &  K.  633. 
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l^#2^        Blaugtiten    The  use  of  the  flail,  although  it  might  reduce 
RtfoixfA      ^^^  oflfence  from  murder  to  manslaoghter,  could  not  reduce 
^-  it  any  low^r;  and,  he  repeated,  whoever  fired  that  shot 

■ud^otheivb  wad  beyond  ail  doubt  clearly  goilty  of  manslaughter.  So, 
all  who  were  aiding  and  abetting  in  the  act  were  equally 
guilty  of  that  crime*  Now,  as  to  Luck — the  prisoner 
chi^y  charged  wilh  the  offence — the  chief  evidence  against 
him  was  that  of  the  accomplice,  and  it  was  perfectly  true 
that  the  evidence  of  an  accomplice  required  corroboration, 
and  that  not  merely  as  to  the  fringe  or  margin  of  the  case, 
but  as  to  its  substance,  and,  above  all,  as  to  the  persons 
accused  ;  but  here,  although  the  accomplice  who  had  been 
admitted  evidence  stated  that  the  man  who  fired  the  shot 
was  Luck,  the  other  accomplice  who  had  made  statements 
inculpating  the  others — Allchin — had  said  that  it  was  Bur- 
gess. So  that  it  had  depended  merely  on  the  choice  by 
the  poriee  of  one  or  the  other  of  those  prisoners  as*  witiiess 
for  the  Crown,  whether  the  man  charged  with  firing  the 
shot  would  be  Luck  or  Burgess.  The  question  then  was  as 
to  the  other  and  independent  evidence  against  Luck ;  and 
as  to  that,!  aUhough  there  was  ample  and  abundant  evi- 
dence that  he  was  there,  there  was  no  positive  evidence 
that  he  had  fired  the  fatal  shot  There  was  positive  evi- 
dence that  the  gun  was  seen  pointed  at  the  gamekeepers, 
and  that  was  not  reconcilable  with  the  theory  of  accident. 
There  was  evidence  of  belief  that  the  man  was  Luck)  but 
no  positive  evidence ;  and  at  night,  in  a  scuffle  like  this,  it 
was  very  difficult  to-  get  such  evidence^  The  jury  might 
vehemently  suspect  that  Luck  was  the  man  who  fired  the 
gun,  but  in  a  case  of  this*  nature,  on  a  chaise  on  which 
very  serious  punishment  must  follow  upon  conviction,  and 
on  which,  indeed,  his  life  had  been  in  danger,  they  must 
be  satisfied  beyond'  all  reasonable  doubt  that  he  did  fire  it, 
in  order  to  convict  him  on  the  present  charge  on  that 
ground.  But,  in  the  next  place,  even  assuming  that  it 
could  not  be  ascertained  who  fired  the  shot,  all  who  were 
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present,  and  were  parties  to  the  act,  were  certainly  guilty;        1869. 

and  it  had  been  held  and  admitted  that  if  all  were  in  a  row       r^^ 

Rboima 
or  a  line  when  the  gun  was  pointed  and  fired  that  would  be  v, 

strong  evidence  of  a  common  purpose  or  design  to  shoot  md  othvn; 
It  is^  however,  for  your  eonsideration,  that  though  there  were 
seven  guns,  only  one  was  fired  (a),  and  it  is  not  clear  that  it 
was  fired  when  the  men  were  in  a  line.  And  on  the  point 
whether  there  was  a  common  purpose  to  shoot  it  is  most 
material,  for  if  the  men  had  all  a  design  to  shoot — and 
many  of  them  had  guns — why  did  they  not  all  shoof  ?  Or, 
at  all  events,  why  did  not  more  that  one  shoot?  This 
argument  equally  applies  whoever  it  was  that  fired  the 
gun.  But  if  Luck  fired  the  shot,  was  it  fired  by  him  in 
consequence  of  the  severe  personal  encounter  be  had  had 
with  the  keeper  ?  If  so,  then  it  would  not  be  fired  in  pur- 
suance of  any  common  design  (i).  Now,  if  you  cannot  say 
who  fired  the  shot,  then  you  should  not  convict  any  of  the 
prisoners  unless  satisfied  that  all  of  them  were  parties  to 
the  act. 

•    The  jury  found  a  verdict  of 

Not  guilty,  as  to  all  the  prisoners. 

ItuiseU  then  proposed  to  proceed  upon  the  charge  of 
night  poaching  (c). 

(a)  Sed  vide  ante,  p.  486  (6).  and  a  felony  homicidal  in  lU  nature, 

(6)  The  above  case,  like  that  of  md  likely  tb  lead  to  homicide^ 

JUgina  V.  JEVanir,  Vol.  II.,  p.  580,  vide  IL  v.  TyUr,  8  C.  &  P..  616; 

M  a  remarkable  illustraUon  of  the  and  Rose.  Cr.  £v.  673. 
reaction  against  the  old  doctrine  of         (c)  The  prisoners  pleaded  guilty 

eoHtiruciive  homicide;  and  of  the  to  the  chai^ge  of  night  poaching; 

Mtum  to  the  more  rational  and  and    Btlbs,  J.,,  aentenoed  Luck 

humane  rule  or  test  of  complicity  and  Burgess  to  a  year's  imprison- 

which    characterizes    the   modern  ment  with  hard  labour,  and  the 

cases,  vii;,  a  participation  not  merely  other  prisoners  to  four  months'  im- 

in  a  common  design,  bot  a  com-  priaenment. 
mon  design  to  commit  a  felony, 
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jc^TlI^^^  REGINA  V.  MURTON. 

The  prisoner  XHE  prisoner  was  arraigned  for  feloniously  killing  and 

wtfe,'a^heay^  slaying  his  Wife.     He  was  also  indicted  for  an  assault. 

womanTand  ^»  Russell  for  the  prosecution. 

dashed  her  *>•*         i*        i       «   r 

▼ioientiv  on  Ribtoa  for  the  defence. 

of  a  kitchen,  The  prisoner,  a  fanner,  at  Wickling,  about  fifteen  miles 
her  with  the*  f^ovd  Chatham,  lived  with  the  deceased,  as  his  wife,  about 
*h"^  ?°  ^*"'.  thirty  years,  and  had  a  daughter,  who  lived  at  Chatham, 
a  severe  hruise.  The  wife  was  a  heavy,  corpulent  woman;  but  on  Wed- 
in  itoelffatsZ  nesday,  the  22nd  of  October  last,  was  to  all  appear- 
f***d*°*d"^^  ance  in  good  health  and  strength,  and  the  prisoner,  on 
which  she,  at  leaving  home,  said  he  desired  the  best  bedroom  to  be  got 
in  effect  driven  ready,  as  he  should  bring  home  a  friend  with  him  the  next 
J^'/ht  shdu^  day.  On  that  day  he  called  at  the  house  of  his  daughter 
at  a  friend's,  at  Chatham,  and  from  something  he  there  dropped  she 
end  of  that  Came  to  the  conclusion  that  he  was  about  to  take  home  a 
he  providing  '  woman  of  the  town  with  him,  and  she  felt  it  her  duty  to 
and^n'^d^t^^'  go  to  Wickling  and  protect  her  mother  from  insult  and 
visiting  her  outrage.     She  proceeded  there  at  once,  and  as  she  walked 

until  the  day  or 

before  her  along,  her  father,  in  a  cart,  having  two  women  with  him, 

wastiTlate/'  Overtook  her.     She  got  up  into  the  cart,  and  went  with 

The  medical  them  to  the  house,  where  they  arrived  about  eleven  o'clock 

evidence  •'            • 

showed  that  at  night.     When  they  got  there,  the  two  women  were 

cased,  but  that  shown  into  the  parlour  with  the  husband,  the  wife  being 
liveTfor  an*^*  in  the  kitchen.     He  ordered  some  supper  for  the  women, 

indefinite  pe-  and  it  was  brought  in  by  the  daughter.     About  twelve 

nod  J  and  that  o                 ^                    e 

the  effect  of  o'clock  he  said  it  was  time  to  go  to  bed,  and  one  of  the 

£e  violence  E'l*'^  ^^^^  ^^^  ^>^  °o^  mean  to  go  to  bed  while  his  wife 

was  to  hasten  ^^g  Jq  the  house,  and  that  she  would  not  have  come  if  she 

her  death,  bv  ' 

a  shock  to  the  had  known  the  wife  was  there.     Upon  that  he  became 

teT^cRkttfa'ted  excited,  and  came  out  'into  the  passage  and  said  he  would 

the'SSeaslr--  ^^^^  ®°^"  ^^^^^  **®'  ^"**     ^®  ^^"^  '"^  ^^^  kitchen  With  a 

Held,  that  if 

this  were  so,  he  was  guilty  of  manslaughter. 
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hanting-whip  in  his  hand,  and  striking  his  wife  with  it  1862. 
said,  ''  Go  out,  or  Vl\  kick  you  out/'  He  seized  her 
violently  by  the  arms,  lifted  her  up,  and  dashed  her  down  %. 
upon  the  brick  floor.  She  was  shaken  by  the  shock,  ""**  * 
and  could  not  at  once  get  up,  and  was  sitting  on  the  floor, 
when  he  went  to  the  fireplace,  took  up  the  tongs,  and 
struck  her  with  them  violently  on  the  thigh.  She  screamed 
out  He  repeated  the  blow.  The  daughter  tried  to  pro- 
tect her;  but  he  struck  her  on  the  head,  and  she  rushed 
out  of  the  house  for  help,  leaving  her  father  and  mother 
there;  but,  as  there  was  no  help  to  be  got,  soon  came 
back,  and  found  her  mother  where  she  had  left  her,  on  the 
floor  in  the  kitchen.  The  poor  woman  was  helped  up  to 
the  servant's  bed,  where  she  lay,  while  her  husband  was 
in  her  bed  with  one  of  the  women.  She  was  carried,  at 
the  urgent  instance  of  the  prisoner,  to  a  neighbour's  house, 
where  from  that  time  she  languished  and  drooped,  in  great 
pain,  until,  on  the  tenth  day,  she  died.  She  had  no  me- 
dical attendance  or  advice  until  the  day  before  her  death, 
when  it  was  too  late. 

F.  Russell,  in  stating  the  case  to  the  jury,  said  the  ques- 
tion for  them  would  probably  be  whether  the  violence 
which  the  poor  woman  had  received  was  the  cause  of  her 
death ;  or,  whether  her  death  was  in  any  material  degree 
produced  or  accelerated  by  that  violence.  Undoubtedly 
the  medical  evidence  would  show  that  there  was  some 
enlargement  of  the  liver  and  that  the  deceased  was  cor- 
pulent, but  it  was  not  enough  to  free  the  prisoner  from 
reponsibility  that  the  deceased  was  in  some  degree  in  a 
diseased  state.  In  Roscoe's  Criminal  Evidence,  4th  ed. 
(1857,  tit.  "  Murder,"  p.  695),  it  is  laid  down  :— 

"  However  feeble  tbe  condition  of  the  deceased  may  have  been,  and 
however  short  his  tenure  of  life,  it  is  equally  murder  as  if  the  person  killed 
had  been  in  the  prime  of  youth  and  vigour.  Accordingly,  where  it  ap- 
peared that  the  deceased,  a  sick  and  infirm  old  man,  was  violently  beaten 
with  a  pair  of  tongs,  of  which  in  a  few  hours  he  died,  and  it  was  urged 
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iaQ2«         tbat  bit  deatk-wai  rather  ommg  to  hii  prerlouB  uifinB  condilioii  tban  to 

^^v^^       the  aMault,  it  was  held  to  be  murder;  /{owcoy*!  CoMg,  1  Hume,  183; 

B^oiHA        Alieon't  Princ.  Cr.  Law  of  Scot.  149.    The  same  point  lately  arose  in  a 

lf»a!rox       ^'^  ^"  ^^^  country.    Upon  a  trial  for  manslau^ter,  it  appeared  that  the 

deceased,  at  the  time  of  the  blow  given,  was  in  an  infirm  etate  of  health, 

and  this  xircumstanoe  was  oboerved  upon  .on  behalf  of  ih»  prisoner,  but 

Parke,  J.,  in  addressing  the  jury,  remarked,  <  It  is  said  that  the  deceased 

was  in  a  bad  state  of  health,  and  that  is  perfectly  immaterial,  as,  if  the 

prisener  was  so  unfortunate  as  to  accelerate  her  death,  he  must  answer  for 

it;'  A.  v.  M^rlffi,  ^  C.^^P.  100;"  Rwc.  Cr.  Er.,  j5Ui  ad.,  p.  678. 

That  being  tlie  law,  he  presumed  the  question  for  the 
jury  would  be  whether  the  death  of  the  poor  woman  was 
hastened  by  th6  violence  which  she  had  received  from  her 
husband.  They  would  observe  that  .she  had  never  recovered 
from  it,  and  had  drooped  and  languished  under  it  until,  in 
ten  days,  she  died. 

The  daughter  being  called  as  a  witness  for  the  prosecu- 
tion, when  she  came  to  the  part  of  her  evidence  which 
related  to  the  Jast  hours  of  bier  mother,  she  was  asked, 
after  stating  that  her  mother  had  said  she  was  ''  going 
fest,''  what  words  she  afterwards  used. 

mbton  objected  to  this  evidence  of  her  statements. 

F.  Russell  contended  that  tbey  were  admissible  aa  dying 
declarations ;  and 

The  learned  JuDas  said  they  would  be  so  if  she  were  of 
opinion  that  she  then  thought  herself  in  a  dying  state. 

Ribten  urged  that  the  statements  would  not  be  admis- 
sible if  they  related  to  matters  not  necessarily  connected 
with  the  death,  or  the  violence  suggested  as  its  cause,  but 
to  other  and  prior  matters,  and  especially  if  they  conveyed 
the  mere  impression  on  the  mind  of  the  deceased  as  to  the 
result  of  other  treatment  prior  to  the  particular  violence  in 
question. 

The  learned  Judge,  after  some  discussion  and  considera- 
tion, said  he  was  clearly  of  opinion  that  the  evidence  was 
ftdmiosiblei  bfeoiinse,  aJUiough  general  in  its  form,  it  might 
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be  deemed  to  embrace  ibe  pei:tioular  yioleiice  in  question.       iajS2. 
lis  efieciy  when  edmitted,  vmB  (or  jtbe  juiy ;  but  be  wais 


^aiMf 


clear  that  •it  waa  admisaible.    If,  ^n  refleptioo^  he  should  % 


alter  bia  topinipo,  be  yonid  reservie  iUie  point.    At  preaeot 
be  bad  dp  doubt  at  all  about  it. 

The  witneBs  then  stated  that  her  mother,  aome  two  or 
three  hours  before  her  death,  said,  **  That  wicked  man  has 
caused  my  death  ;**  and  added,  that  her  being  turned  out 
of  her  house  was  the  eause  of  it.  She  also  complained  of 
pain  in  her  back. 

Gross-examiaed,  the  witness  admitted  that  her  mother 
was  a  little  addicted  to  drinking,  but  she  declared  she  bad 
not  known  her  drunk  for  years. 

Ribian,  in  cross-examining  her,  asked,  ^'Were  your 
father  and  mother  married  T' 

Witness. — I  believe  so. 

Ribton. — Have  you  not  heard  from  your  lather  that  he 
was  not  married  to  her  ? 

The  learned  Jui>aB  asked  how  that  was  evidence  ?  How 
could  the  prisoner's  own  statements  be  evidence  ia  his  fa* 
vour? 

Rihton  pressed  that  evidence  of  reputation  might  be 
admitted. 

The  learned  Judge  said  general  reputation  might  be, 
but  not  specific  statements  by  the  prisoner  in  his  own 
favour. 

The  witness  was  then  asked  if  she  had  heard  from  other 
persons  that  her  parents  were  not  married.  She  said  she 
bad  only  beard  her  father  say  so. 

The  deceased  went  to  a  neighbour's  on  Sunday,  got 
worse  and  wprse,  .and  died  on  the  next  Sunday.  On  the 
Saturday  she  paid  she  was  going  fast,  and  tjhat  that  wicked 
jaw  had  broken  her  heart.  The  prisoner  bad  desired  her 
to  go-    The  wife  did  npt  ap  far  as  appeared  consent  to  it. 
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1862.  The  person  at  whose  house  the  poor  woman  had  died 

^'^^^     was  then  called.     The  witness  said  that  when  deceased 
V.  came  to  her  house  she  was  dreadfully  low,  was  always 

crying,  could  take  nothing,  complained  of  pain*  in  her 
back,  shoulders,  and  thigh.  She  got  worse  and  worse, 
and  sank  gradually  until  she  died,  a  week  after  she  came. 
There  was  a  very  large  bruise  on  her  thigh.  The  deceased 
drank  three  little  spirit  glasses  of  gin  daily.  On  the 
Saturday  night— the  night  she  died— she  said,  "  That 
wicked  man  has  broken  my  heart.'* 

This  witness,  as  well  as  the  former  one,  was  pressed  a 
good  deal  in  cross-examination,  at  the  suggestion  of  the 
prisoner,  as  to  the  drinking  of  gin  by  the  deceased.  Her 
account  of  it  was  that  the  poor  woman  was  so  low  in 
spirits  and  could  take  nothing  else  to  support  her,  as  she 
could  not  eat  or  take  nourishment,  and  she  took  the  gin  in 
very  small  quantities. 

Resell  was  re-examining  as  to  this,  when 

The  learned  Judgb  interposed  and  Said  it  was  wholly 
irrelevant. 

The  medical  man,  who  was  called  in  on  the  day  before 
the  death  of  the  deceased,  said  he  found  her  complaining 
of  great  illness,  and  in  particular  of  thirst  and  vomiting ; 
her  pulse  quick  and  weak,  which  indicated  failing  strength. 
She  complained  of  pain  in  her  side  and  back,  and  he  found 
a  black  mark  on  the  inside  of  her  thigh  as  large  as  the 
crown  of  his  hat.  This  indicated  a  blow,  such  as  might 
have  been  given  by  the  tongs  produced.  Her  skin  was 
yellow  in  colour,  and  the  appearances  indicated  disease  of 
the  liver.  She  said  she  should  never  get  over  it,  and  was 
going  fast.  This  was  on  the  Saturday.  She  placed  her 
hand  on  her  heart  and  said,  *^  The  villain  has  broken  my 
heart.''  He  did  not  see  her  again  alive.  She  died  on  the 
Sunday  morning,  and  he  made  a  post  mortem  examination 
on  the  Monday.    The  heart  was  enfeebled  by  fat  and  the 
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Hver  enlarged  with  depositionsl  of  fat    The  kidneys  were        1802. 
diseased  in  a  simiUir  manner*    There  was  a  nervous  or  sym^ 
pathetic  connection  between  the  thighs  and  the  kidneys.  v.' 

The  appearances  of  disease  in  the  liver^  &c.,  were  all  of  ^*<»^ 
long  standing  and  indicated  disease,  which  must  have  com^ 
menced  before  the  blows.  A  person  with  such  disease 
might  live  on  for  a  considerable  time.  It  might  be  for  an 
indefinite  time.  He  could  not  say  as  to  years.  The 
symptoms  of  disease  indicated  nothing  fatal  in  its  cba^ 
racter.  As  far  as  he  could  see,  the  blood  would  be  in  an 
impure  state,  and  on  any  renewed  disturbance  of  the  liver 
would  part  more  readily  with  the  serous  or  watery  partp 
which  would  flow  into  the  abdomen  and  aflTect  the  action 
of  the  heart  (along  with  what  was  already  there),  and  thus 
tend  to  cause  it  to  stop.  Having  heard  the  evidence  of  the 
treatment  she  had  received  be  was  of  opinion  that  it  tended* 
to  bring  about  a  state  of  body  which  had  led  to  her  death, 
and  but  for  that  treatment  and  the  shock  it  had  occasioned 
to  her  nervous  system  she  might  have  lived  on  for  a  con* 
siderable  period.  The  witness  was  then  being  asked  as  to 
whether  the  appearances  indicated  the  effects  of  drinking, 
when 

The  learned  Judge  interposed  and  said  he  did  not  see 
how  that  was  relevant,  because  the  witness  had  stated  the 
symptoms  of  disease  and  the  effects,  and  the  causes  of  such 
disease  were  quite  immaterial. 

SibtoHf  in  cross-examination,  pressed  the  topic,  how- 
ever, further,  and  elicited  that  in  the  atate  ia  which  the 
woman  was  spirits  were  not  fit  for  her  and  would  tend  to 
put  her  in  a  worse  position ;  and  she  might  have  been 
better  had  she  been  treated  properly.  She  was  in  such  a 
state  of  healih  that  a  little  disturbance  of  her  condition 
might  make  it  incurable.  He  could  not  say  that  the  three 
glasses  of  gin,  with  the  absence  of  medical  evidence  for 
several  days,  had  hastened  her  death,  but  he  could  not  say 
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1862.  anything  as  to  probability  of  recovery.  There  were  symp- 
toms of  dropsy.  The  vomiting  might  be  a  result  of  that, 
or  of  disease  of  the  liver.  Had  he  been  called  in  earlier 
he  should  have  prescribed  calomel,  opium,  and  an  effer- 
vescing draught ;  but  his  opinion  now  was  influenced  by 
what  he  knew  of  the  state  of  the  organs  after  death. 

The  witness  went  on  to  state  that  mental  anguish  would 
aggravate  the  disease.  Looking  at  the  post  mortem  exami- 
nation alone,  he  said  he  might  have  thought  that  the  wo- 
man had  died  from  natural  causes. 

Re-examined. — It  would  not  be  right  to  form  a  judg- 
ment from  the  post  mortem  examination  alone,  but  from 
all  the  symptoms  shown  before  death.  The  effect  of  a 
very  violent  blow  might  be  to  cause  such  a  shock  to  the 
nervous  system  as  would  render  the  disease  incurable. 
*  Another  medical  man  (a  surgeon  practising  in  this  town, 
and  also  surgeon  to  the  gaol)  having  heard  the  evidence, 
stated  that  he  was  of  opinion  that  the  death  of  the  de- 
ceased had  been  accelerated  by  the  blow. 

The  learned  Judgb  said  that  was  not  quite  the  proper 
form  in  which  to  put  it.  Would  the  blow,  given  to  a  per- 
son in  that  condition,  tend  to  hasten  death  ? 

Witness. — I  think  so,  certainly.  There  was  a  great 
check  to  the  nervous  system,  and  such  violence  would  tend 
to  hasten  her  death  in  her  then  condition. 

Cross-examined. — Mental  anguish  would  tend  also  to 
aggravate  it.  But  the  witness  did  not  think  that  earlier 
medical  attendance  would  have  saved  her  life,  the  shock  to 
the  system  had  been  so  serious.  He  added  that  he  should 
not  have  stopped  the  spirit-drinking  at  once. 

This  was  the  case  for  the  prosecution. 

Rihton  called  no  witnesses  except  to  character,  and 
urged  as  the  topics  of  defence,  chieffy,  that  the  drinking 
the  gin  in  the  woman's  state  of  health  (a),  and  the  want  of 

(a)  This  would  seem  to  haye  and  also  to  tend  strongly  to  show 
been  rather  a  topic  of  aggravation;      that  the  shock  would  have  been 
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early  medical  aid  (a),  had  been  the  real  causes  of  her        1862, 

Btlbs,  J.  (to  the  jury). — ^You  will  have  to  say  whether  Murtoh, 
the  life  of  the  deceased  was  shortened  by  the  treatment 
she  received  ;  if  so,  you  will  convict  the  prisoner ;  if  not, 
you  will  acquit  him.  There  can  be  no  doubt  that  the 
deceased  was  at  times  given  to  indulgence  in  drink.  The 
woman  also  had  been  for  some  time  in  declining  health, 
but  there  is  positive  evidence  that  just  before  the  event  in 
question  she  was  in  her  usual  health  and  strength,  and 
went  about  her  business  as  usual  with  her.  It  wHl  be  for 
you  to  say  whether  you  have  any  doubt  that  though,  like 
most  persons,  she  had  the  seeds  of  dissolution,  her  life 
might  not,  as  the  medical  witness  stated  it  might,  have 
been  indefinitely  prolonged,  had  it  not  been  for  the 
violence  she  received.  The  evidence  is  that  blows  were 
struck ;  but  it  is  not  suggested  that  these  blows  directly 
caused  the  death  of  the  deceased.  The  case  for  the  prose- 
cution is,  that  the  whole  violence  taken  together  caused  or 
hastened  the  death.  The  evidence  of  the  witnesses  is 
strong  that  the  prisoner  dragged  the  deceased  off  her  seat 
and  threw  her  on  the  brick  floor.  Perhaps  it  may  be 
charitably  conjectured  that  when  he  took  up  the  tongs  he 
did  not  mean  to  injure  his  wife  with  them,  but  that  he  did 
strike  her  with  them  (there  being  the  mark  of  the  blow  upon 
her)  there  seems  no  reason  to  doubt.  As  to  the  efiects, 
a  day  or  two  after  this  it  is  clear  from  the  evidence  that 
there  was  a  great  change  for  the  worse.     She  was  in  very 

more  likely  to  produce  death.  The  posing  a  marriage  had  been  for- 
more  the  woman  was  enfeebled  by  mally  proved,  would  have  sup- 
disease  the  more  certain  was  death  ported  an  indictment  for  man- 
to  be  the  result.  slaughter,  and  probably  was  in  the 
(a)  This  also  would  seem  to  have  mind  of  the  learned  Judge  at  one 
been  a  topic  of  aggravation  rather  part  of  his  summing  up,  when  he 
than  defence,  for  whose  duty  was  it  alluded  to  deprivation  of  neces- 
to  have  produced  medical  aid?  The  saries. 
neglect  of  the  prisoner  to  do  so,  sup« 
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low  spirits,  and  cri^d  v^ry  tnucfiy  and  on  that  tnigbt  arisA 
a  very  important  question  as  to  the  distinction  between 
mental  angaish  and  bodily  injury*  The  woman,  howerer, 
appears  to  have  complained  of  pain  in  her  baok  and  her 
loins*  As  to  the  drinking  of  the  gin,  it  does  not  seem  to 
have  been  very  important,  for  one  of  the  medical  men  said 
he  should  not  have  withdrawn  it  entirely,  as  she  was  in  a 
very  low  condition. 

The  learned  counsel  for  the  prisoner  suggested  that 
the  woman  had  died  of  the  gin  and  the  want  of  early 
medical  aid. 

That  is  for  you  to  consider.  Within  a  few  hours  of  her 
death  the  woman  said  that  her  husband  had  caused  her 
death,  but  to  some  of  the  witnesses  she  said  that  he  had 
**  broken  her  heart,"  and  that  being  turned  out  of  her 
home  had  caused  her  death.  Taken  altogether  these 
dying  declarations  are,  perhaps,  more  in  favour  of  than 
against  the  prisoner ;  for  if  the  woman  died  of  a  broken 
heart,  and  from  anguish  at  being  turned  out  of  her  home, 
it  would  not  be  a  case  of  manslaughter.  To  constitute 
that  crime  there  must  have  been  some  physical  or  cor- 
poreal ii\jury,  negative  or  positive,  as  a  blow  or  the  depri- 
vation of  necesscTries,  or  the  like^  Almost  the  last  thing 
6he  bad  said  was,  "That  villain  has  broken  my  heart." 
There  was,  however,  violence,  which,  according  to  the  evi- 
dence, might  have  accelerated  her  death.  She  was,  no 
doubt,  a  diseased  person,  but  the  medical  men  said  she 
might  have  lived  an  indefinite  time,  and  that  the  shock  she 
had  received  would  tend  to  cause  that  state  of  body  from 
which  she  hiad  died — that  is,  not  the  original  disease,  but 
the  state  of  disease  which  was  the  proximate  cause  of  death. 
There  is  a  piece  of  evidence  in  favour  of  the  prisoner^^viz.^ 
that  looking  at  the  post  mottent  appeartinces  ftlone,  the  me- 
dical men  Would  have  ascribed  her  death  to  natural  causes 
alone.  But  then  that  must  be  taken  along  with  the  whole 
of  the  evidence,  which  would  lead  to  a  different  concluaion; 
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and  both  the  medical  men  stated  that  violence  to  a  person  )86fi^ 
in  this  condition  would  tend  to  accelerate  death.  Tb^ 
effect  of  their  united  evidence  was,  that  the  shock  caused 
her  to  die  sooner  than,  in  all  human  probability,  she  would 
have  done.  That  is,  in  substanoey  the  case  for  the  prpaecu- 
tion.  And  I  agree  with  the  counsel  for  the  prosecution, 
that  violence  which  hastened  d^ath,  may  be  murder  or  man- 
slaughter (according  as  it  was  intended  to  have  such  a  re- 
sult or  not),  otherwise  a  weakly  or  diseased  person  could 
never  be  murdered.  It  is  clearly  the  law,  that  if  the  death 
was  accelerated  by  violence,  so  that  death  happened 
sooner  than  it  otherwise  would  have  done,  that  is  homi- 
cide. It  is  not  murder,  unless  death  was  intended,  but  it 
is  manslaughter  if  the  violence  hastened  the  death.  Mere 
unkind  or  unhu^bandlike  usage  is  not  enough,  and  there 
must  be  violence  physical  or  corporeal,  If  the  being 
treated  so  and  turned  out  of  her  home  had  preyed  upon 
her  spirits  and  broken  her  heart,  it  is  not  a  case  of  man- 
slaughter, and  human  tribunals  can  take  no  cognizance  of 
it  as  a  criminal  offence.  The  question,  then,  for  you  lies 
in  a  very  narrow  compass  indeed.  The  question  is,  was 
the  violence  used  towards  the  deceased  on  the  kitchen 
floor  on  that  night  the  cause  of  her  death  in  this  sense — 
that  it  hastened  her  death  ? — that  is,  did  it  cause  her  to 
die  sooner  than  she  otherwise  would  have  died  ?  Did  the 
blows,  or  the  throwing  on  the  floor,  or  both  conjointly, 
hasten  her  death,  and  cause  her  to  die  sooner  than  she 
otherwise  would  have  done  ?  If  so,  you  should  find  the 
prisoner  guilty;  if  not,  acquit  him, 

A  verdict  of  guilty  (a), 

(a)  sentence,  four  yean'  penal  have  been  a  clear  case  of  murder, 

•enritude.    The  learned  Judge  in  and  it  was  assumed  that  he  had  noi 

IMssing  ientenoe  said,  that  if  the  intended  to  inHict  any  such  uijnry, 

prieener  bad  iqtended  to  infliet  any  and  so  was  pnly  guilty  of  mail- 

scrious  injury  on  his  wife,  it  woqld  slaughter. 
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REGINA  V.  DENNIS. 

jfsritet.       -L  HE  prisoner,  a  labourer,  was  indicted  for  an  abominable 
In  a  criminal    offence  (with  ,a  mare)  on  the  26th  July  last. 

case,  the  sole 

witness  to -the        Ormerod  for  the  prosecution. 

commission  of 

tile  offence  Addison  for  the  defence. 

having  sworn 

m)Vkiiow  the         ^^^  principal  witness — the  only  one  who  gave  direct 

prisoner  at  the  evidence  of  the  crime — was  a  woman,  who  swore  that  she 

time,  evidence  .       ,  ,  i    .  i      i        i         i  i 

was  admitted     saw  it  committed  as  she  stood  in  a  hedge  by  the  road 

that  she  had^  ^'^^*     ^^^  swore  before  the  magistrates  and  also  now,  that 

fact  known        ghe  Jij  not  know  the  man,  and  she  had  only  been  able  to 
htm  for  years.  ,  -^ 

describe  him  to  the  police  by  his  dress  and  appearance, 

but  a  day  or  two  afterwards,  being  shown  the  prisoner  by 
the  police,  she  professed  to  identify  him  as  the  man.  Be- 
fore the  magistrates  she  stated  that  in  the  meantime  she 
'  had  been  to  his  house  to  inquire  after  him.  This  she  now 
denied,  and  her  deposition  was  read  to  contradict  her  on 
that  point.  There  was  some  confirmatory  evidence  as  to 
the  horse  having  been  at  the  spot  indicated  by  the  woman, 
but  no  other  evidence  that  the  man  was  there.  One  of  the 
witnesses  before  the  magistrate  was  his  employer,  a  farmer, 
who  was  not  now  present. 

A  policeman  proved  that  he  saw  him  a  few  days  ago 
when  he  was  in  bed,  having,  as  he  said,  **  his  usual  winter 
complaint;"  but  what  that  was,  and  whether  it  was  more 
than  a  mere  cold,  and  whether  it  still  subsisted,  or  would 
render  it  unsafe  for  him  to  travel,  there  was  no  evidence, 
and  no  medical  witness  was  called,  though  a  medical  cer- 
tificate, that  a  few  days  ago  the  witness  was  not  in  a  fit 
state  to  attend,  was  proffered  in  evidence. 

Byles,  J.,  however,  refused  to  receive  it  or  to  allow  the 
deposition  of  the  witness  to  be  read,  deeming  that  there 
was  not  sufficient  evidence  within  the  statute  that  the  wit- 
ness was  too  ill  to  travel  at  the  time  of  the  trial. 

Addison^  for  the  defence,  pointing  out  that  from  the 
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nature  of  the  case  he  could  not  possibly  contradict  the 
.  chief  witness  on  the  fact  itself,  proposed  to  contradict  her 
as  to  her  statement  that,  at  the  time,  she  did  not  know  the 
man,  and  with  that  view  a  respectable  witness  was  called, 
who  stated  that  he  had  known  both  the  prisoner  and  this 
woman  for  years,  and  that  they  knew  each  other  well,  and 
were,  in  fact,  intimately  acquainted. 

Ormerod,  in  reply,  admitted  that  this  evidence  was  not 
to  be  doubted,  and  suggested  that  the  woman  might  have 
denied  the  acquaintance  from  shame  at  acknowledging  an 
intimacy  with  a  man  who  could  be  guilty  of  such  a  crime. 

No  objection  was  taken  to  the  evidence  (a),  and 

By  LBS,  J.,  left  it  strongly  to  the  jury,  telling  them,  in 
effect,  that  if  they  believed  it  (and  he  saw  no  reason  to 
doubt  it),  then,  as  it  was  clear  the  woman  had  committed 
perjury,  they  could  not  rely  on  her  testimony,  and  would 
do  well  to  acquit  the  prisoner. 

Verdict,  not  guilty. 


1862. 


(a)  See  R.  v.  Gibbon,  31  L.  J., 
M.  C.  98.  Ai  the  effect  of  it  was 
not  to  disprove  or  dispute  the 
identity  of  the  prisoner  hut  rather 
to  itrengtken  it,  it  should  seem  that 
it  was,  strictly  speaking,  collateral 
to  the  issue,  and  of  course  the  wo- 
man could  only  be  contradicted  or 
discredited  out  of  her  own  mouth, 
as  to  anything  not  going  to  the 
issue ;  Tolman  ▼.  JohnUone,  Vol.  II., 
p.  66.  It  was  not  as  if  the  fact 
disproved  was  so  mixed  up  with,  as 
to  be  material  to  the  truth  of  her 
story,  for  it  did  not  matter  whether 
she  knew  him  or  did  not,  assuming 
that  he  was  there,  (which  was  not 


denied),  and  that  her  story  was  true, 
so  that  the  case  did  not  quite  re- 
semble that  of  M^Kewan  v.  Thorn* 
ton.  Vol.  II.,  p.  594.  It  came, 
however,  within  the  rule  as  laid 
down  in  Attorney- Generals,  Hitch- 
cock, 1  Ezch.  91,  as  it  went  directly 
to  the  credibility  of  her  story ;  if 
not,  as  in  Melhuish  v.  Collier,  19 
L.  J.,  Q.  B.  493,  as  a  statement 
relevant  to  the  matter  in  issue. 
And  see  Fowket  v.  The  Mancheiter 
arui  London  Life  Inturance  Com^ 
pany,  ante,  p.  440.  Is  not  the  true 
rule  this,  that  it  is  for  the  Judge 
what  is  material? 
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AUVK9, 

On  an  indict- 
ment for  forg- 
ing and 
uttering  a  bill, 
knowing  it  to 
be  forged — it 
appearing  that 
the  person 
whose  name 
was  used  was 
informed  of  it 
at  the  time, 
and  did  not 
repudiate  it-^ 
the  jury  were 
directed  to 
acquit,  thouffh 
be  was  called 
as  a  witness, 
and  denied  any 
previous  au- 
thority. 


REGINA  r.  SMITH. 

X  HE  prisoner  was  indicted  for  forging,  and  also  for  utter- 
ing on  the  7th  January,  1861,  a  forged  bill  of  epccbange 
(as  accepted  by  one  Ottoway),  he  well  knowing  it  to  be 
forged. 

J^.  J.  Smith  for  the  prosecution. 

Kibton  for  the  defence. 

The  bill  was  dated  on  the  7th  January,  1861,  and  drawn 
at  three  months.  On  that  day,  the  prisoner  said  to  the 
prosecutor  that  he  had  a  bill  for  35/.,  and  asked  him  to 
take  it  for  a  debt  due  to  him.  • 

On  the  same  day  the  prisoner  telegraphed  to  Ottoway, 
with  whom  he  had  had  bets  and  dealings  in  bills,  that  he 
had  got  a  bill  *'  done  **  in  his  name,  and  next  day  wrote  to 
him  to  the  same  effect. 

Ottoway,  who  was  called  as  a  witness,  and  denied  any 
authority  to  use  his  name,  was  asked  if  he  had  taken  any 
notice  of  this  letter,  stated  that  he  had  not. 

Upon  which, 

Bylbs,  J.,  said  it  was  impossible  that  the  jury  could 
convict  the  prisoner  of  forging  or  uttering  a  bill  as  forged, 
when  the  person  whose  name  was  alleged  to  have  been 
forged,  being  informed  of  the  use  of  his  name  at  the  time, 
had  not  repudiated  it  (a). 

Accordingly,  under  his  Lordship's  direction,  the  jury 
found  a  verdict  of 

Not  guilty. 


(a)  Because,  on  the  same  prin- 
ciple on  which  an  acceptor,  indors- 
ing a  bill  of  which  the  drawer*$ 
name  ia  forged,  is  estopped  from 
denying  the  drawing;  Beeman  y. 
Duck,  1 1  M.  &  W.  251 ;  and  (if  he 


knows  of  the  forgery)  also  the  in- 
dorsing; so  as  against  the  public, 
who  are  interested  in  a  prosecu' 
thn,  he  is  estopped  from  denying 
an  acceptance,  which  he  has  allowed 
to  circulate  as  his  own. 
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Guildford  Civil  Court,  coram  Bratnwell,  B.  1862* 

SMITH   V.  TORR.  Surr.y 

fr\  Summer  Atsizei. 

xR  ESP  ASS  for  taking  the  plaintiff's  goods.  a  bailiffhav- 

Pleas :  inter  alia,  not  possessed,  and  also  a  justification  In^^^aSdiSig^- 

under  a  distress.  house,  and  re- 

mained  there 
iSAee,  Serjt.,  and  J.  P.  Murphy  for  the  plaintiff.  bng^Sln'' 

Lush  and  Barnard  for  the  defendant.  blfnJ'tKn^x. 

On  Monday,  the  8th  of  October,  1860,  the  defendant  it^'^^^ 

distrained  on  the  plaintiff  at  Rotherhithe  for  151.  rent.    He  taking  Uie 
...  *  goods  dis- 

had  sold  his  interest  in  the  premises,  and  signed  the  deed  trained  upon 
of  conveyance,  leaving  it,  in  the  usual  way,  in  the  hands  of  off"the  pre*" 
his  attorney  until  the  money  should  be  paid,  as  it  was  on  2"^^^|j.h' 
the  8th,  just  after  the  distress.    The  distress  was  not  on  all  others  not  in- 
the  goods  in  the  house,  but  on  certain  goods  mentioned  in  distress:— 
an  inventory.    By  an  arrangement,  the  bailiff  who  had  Scttine'of 
distrained  went  out  every  night  and  returned  in  the  morn-  confusion  of 

.  ,     property  did 

ing.     He  did  so  until  and  upon  Saturday  night,  but  on  his  not  apply  to 
return  on  Monday  morning,  after,  it  will  be  observed,  the  ovm^firom* 
lapse  of  the  five  days  allowed  by  the  statute  for  remaining  ^°pn« 
on  the  premises,  he  was,  very  soon  after  re-entrance,  ex-  quifre,  whether 

11    1         1  4*  •       .r   V       mi  111  the  distress  was 

pelled  and  put  out  of  possession  (a).    The  goods  had  not  not  at  an  end, 
been  appraised  or  condemned,  and  the  valuers  were  going  ^"JlJp^would 
down  for  the  purpose,  but  finding  the  man  out  of  posses-  ^otUe  for  the 
sion,  told  him  to  wait  and  watch,  which  he  did,  until  the 
Thursday,  when,  seeing  a  loaded  van  at  the  door,  he  called 
the  police,  who  seized  the  van  filled  with  goods,  and  took 
it  to  the  green-yard.    The  magistrate,  however,  directed 
that  they  should  be  given  up  to  the  landlord,  and  the  goods 
were  taken  to  an  auctioneer's.     On  being  examined,  it 
turned  out  that  they  included  some  goods  not  in  the  in- 
ventory.   Those  seized  as  a  distress  were,  however^  after- 

(o)  A  reasonable  time  is  allowed      selling  the  goods  distrained ;  FUl 
to  the  landlord,  after  the  expiration      y.  Shew,  4  B.  &  A,  2Q8. 
of  the  five  days,  for  appraising  and 
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wards  identified  by  the  bailiff)  and  they  were  condemned 
and  soldy  realizing  less  than  the  rent  due.  The  other 
goods  were  laid  aside  for  the  plaintiff^  who,  however,  had 
not  taken  them.  On  these  facts,  it  was  objected,  first,  that 
the  defendant,  having  sold  and  conveyed  his  estate,  had  no 
right  to  distrain ;  and  that  the  plaintiff,  having  mingled  his 
goods  with  those  which  had  been  distrained  upon,  could 
not  complain  of  their  seizure. 

The  learned  Baron  ruled  the  first  point  in  favour  of  the 
defendant,  as  the  deed  appeared  not  to  have  been  fully 
executed  until  after  the  distress.  The  next  point  he  ruled 
in  favour  of  the  plaintiff",  as  the  doctrine  of  confusion  of 
property  did  not  apply,  in  his  opinion,  to  distinct  chattels 
like  chairs  and  tables,  but  to  commodities  such  as  corn, 
wine,  oil,  and  the  like,  of  which  there  could  be  a  com- 
mingling of  substance.  But  the  learned  Baron  also  inti- 
mated that,  as  another  question  of  law  might  arise  (a)  it 

(a)  Assuming    that  there    had      M.  227.    The  parties  would  be  in 


been  no  unreasonable  delay  accord- 
ing to  the  case  just  cited  (or  if  there 
were,  then  the  bailiff  would  be  a 
trespasser,  in  the  case  either  of  an 
execution  or  a  distress;  Winter'^ 
bourne  v.  Morgan,  1 1  East,  395) ; 
the  exclusion  or  expulsion  of  the 
bailiff  would  simply  be  wrongful, 
and  of  course  work  no  alteration  in 
the  legal  position  of  the  parties, 
and  there  having  been  a  fresh  pur- 
suit and  distress,  the  case  would,  in 
substance,  be  the  same  as  if  the 
tenant  had  removed  the  goods  with 
a  view  to  elude  a  distress  (for  the 
landlord  could  hardly  be  in  a 
loone  position  than  if  a  distress  had 
not  been  made  at  all>  assuming  the 
withdrawal  of  the  goods  wrongful), 
and  if  so,  then  the  landlord  might 
distrain,  provided  the  jury  should 
be  of  opinion  that  the  removal  was 
fraudulent;  John  v.  Jenkim,  I  C.& 


very  much  the  same  position  as  if 
they  had  agreed  that  if  the  rent  were 
not  paid  the  landlord  might  re-enter 
and  distrain  ;  Holland  v.  Bird,  10 
Bing.  15;  in  which  case  a  second 
distress  on  the  same  goods  would 
be  lawful;  Ibid.  In  truth,  if  the 
removal  were  vrrongful,  it  amounted 
to  a  rescue ;  and  the  landlord  could 
not  be  in  a  worse  position  than 
if  it  had  been  rightful,  auder  such 
an  agreement.  In  case  of  rescue 
he  could  re-distrain  on  fresh  pur- 
suit, and  it  wonld  only  be  a  volun- 
tary leaving  of  the  goods  which 
would  be  an  abandonment  of  the 
distress;  Rich  v.  WooHey,  7  Bing. 
965;  KnowUi  v.  Blake,  5  Bing. 
499.  Assuming  the  case  to  be  one 
of  pound  breach,  then  so  far  from 
an  action  lying  against  the  land- 
lord he  could  have  sued  any  party, 
even  an  auctioneer,  who  had  re- 
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v^ould  be  a  proper  case  for  settlementy  on  which  it  was  re-  1802. 
ferred  to  his  Lordship  by  the  counsel  on  both  sides  to  say 
on  what  terms  it  should  be  settled,  and  he  decided  that  the 
goods  unsold  should  be  given  up,  that  the  plaintiff  should 
be  paid  10/.  as  damages,  and  that  there  should  be  no 
further  proceedings  on  either  side. 

moved  and  aold  the  goods ;  Turner  fully  be  expelled,  and   a  distress 

V.  Fordt  15  M.  &  W.  212.     On  cannot  be  >iia(/e  off  the  demised  pre- 

the  other  hand,  if  the .  bailiff  had  mises  nor    repeated   or    renewed 

remained  in  an  unreasonable  time,  when  the  first  distress  has  become 

he  would  have  been  a  trespasser;  abortive  by  the /aiu//or(fi  fault,  then 

Jth  v.  Dawnay^  8  Ezch.  Rep.  237 ;  it  should  seem  the  latter  would  have 

and  the  landlord  if  he  sanctioned  been  liable  for  the  re-seizure  of  the 

it;   Webber  v.  Tummon,  6  M  &  G.  gooda. 
236.    And  as  he  then  might  right-  « 


ROBERTS  V.   RICHARDS.  Surrey 

nr^  Summer  Asiixetm 

XHIS  was  an  action  by  a  discharged  servant  against  his  In  an  action 

late  master  for  libel  and  slander,  imputing  to  him  robbery  cLrgedser- 

while  in  his  service.    The  defendant  had  pleaded  a  iustifi-  janj  *««»»«» 

*^  •'  ms  late  master 

cation,  alleging  that  the  plaintiff  had  been  guilty  of  robbing  for  slander, 

1  .  imputing 

"^1»-  robbery  ;  the 

JRibton  and  Lumley  Smith  for  the  plaintiff.  pleading  that 

o»  n        •  1    -nr       -w  .       -rrr.ii.  a  t  ••     ^         «.  *^®  plaintiff 

Shee,  Serjt.,  and  Watkin  Williams,  for  the  defendant.       had  robbed 

him  in  giving 

It  appeared  that  the  defendant,  a  broker  in  the  city,  re-  away  pieces  of 
sided  at  Norwood,  in  this  county,  and  that  the  plaintiff  had  that  if  they'  ' 
been  in  his  service  as  gardener.    Coming  down  one  day  to  Jh^^^^n?* 
his  door,  he  saw  the  cook  giving  some  pieces  of  bread  from  ™>ght  fairly 
her  apron  to  the  plaintiff.    There  was  a  contest  of  evidence  master  would 
as  to  the  size  and  character  of  these  pieces,  one  side  de-  ms  dw^iing 
scribing  them  as  stale  scraps,  the  other  as  large  slices;  but  ^^  Jj^  fiJJ  f 
the  defendant  at  the  moment  imagined  that  there  was  a  the  plaintiff: 
system  of  depredation  going  on.     He  seized  the  pieces  of 
bread,  and  discharged  both  servants  on  the  spot,  accusing 
ibem  of  robbing  him.    The  plaintiff  summoned  him  to  the 
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1862,  CouDiy  Cpurt  for  his  wages,  and  wbeo  the  defendant  re* 
ceived  the  summons  he  sent  by  oae  Courtnay  a  letter  to  the 
plaiDtifiy  which  it  was  admitted  was  unsealed,  and  which 
Courtnay  swore  was  read  to  him  by  the  defendant,  the 
effect  of  which  was  to  repeat  the  accusation  of  robbery. 
And  Courtnay  further  stated  that  the  defendant  repeated 
the  same  charge  to  him  orally.  These  communications 
were  the  libel  and  slander  complained  o£ 

For  the  plaintiff,  he  himself  and  his  late  fellow-servant, 
the  discharged  cook,  were  both  called  and  examined,  and 
described  the  pieces  of  bread  as  stale  scraps  to  feed  the 
dogs  with.  They  were  cross-examined  a  good  deal,  bow- 
ever,  with  a  view  to  show  that  this  was  not  really  the  ease, 
that  the  dogs  were  fed  with  paunch  and  broken  meat,  and 
were,  moreover,  dainty  dogs,  which  would  not  condescend 
to  eat  dry  bread. 

For  the  defence,  the  defendant  himself  was  called,  and 
described  the  pieces  as  large  slices  of  bread,  two  or  three 
inches  thick ;  and  a  loaf  was  sent  for,  from  which  he  cut 
such  slices  as  be  described  the  pieces  in  question  to  be. 

In  answer  to  the  learned  Baron,  the  defendant  stated 
that  he  was  not  aware  what  was  done  with  any  waste  bits 
of  bread,  or  whether  there  had  been  any  prohibition  to  the 
servants  from  using  or  disposing  of  such  waste  scraps. 
And  in  answer  to  a  question  from  the  learned  Babon, 
whether  he  or  his  wife  would  not  miss  a  loaf,  or  the  larger 
portion  of  a  loaf,  from  their  daily  consumption,  the  de- 
fendant said  he  supposed  they  would. 

The  housemaid  was  called  to  confirm  the  defendant's 
evidence,  but  his  wife  was  not  called. 

The  learned  Barok,  in  summing  up  the  ease  to  the 
^ury.-^If  the  plaintiff  might  reasonably  have  supposed 
that  the  pieces  of  bread  were  such  as  to  be  of  no  real 
value  to  bis  employer,  or  such  as  be  would  not  be  likely 
to  object  to  his  disposing  of,  you  will  probably  be  of  opip 
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niott  thfit  the  charge  of  stealing  cannot  be  sustafned,  and 
in  that  ease  you  will  find  for  the  plaintiff  with  anch  da* 
mages  aa  y^a  think  reasonable. 

The  jury  found  for  the  plaintiff,  damages,  50/. 

Coram  Martin,  B. 
GORE  t>.  HAWSEY.  s^ey 

jYy  Summer  jittixes, 

JLHIS  was  an  action  for  money  laid  out  and  expended  by  a  woman  who, 
the  plaintiff  for  the  defendant  at  his  request.  It  was  an  *£  her  seducer 
action  by  a  young  woman  to  recover  30Z.,  the  amount  ex-  i»*d  ukep 

'  1     ,  ,.  lodffingB  and 

pended  by  her  on  sundry  articles  of  clothing,  beddmg,  laid  out  money 
linen,  and  other  necessaries  for  a  child  born  by  her  to  the  for'lwr^i^** 
defqpdant.  -  fheTu^^^rttf 


The  defendant  denied  his  liability.  ber  cbiid  :— 

''  Held,  entitled 

SAee,  Sent,  aicid  M'Donndl,  for  the  plaintiff.  «<> »"«  bi"?  for 

*'  *  .  money  paid ; 

Parry,  Sent.,  and  Ptarct,  for  the  defendant  »»i'»«'^  *«***" 

^'        •*    '  '  to  him  not 

The  parties  were  both  in  a  humble  position  in  society,  *"*J|[T^^' **^" 
the  plaintiff  being  a  cook  and  the  defendant  the  son  of  a  dence  against 
butcher.  The  case  for  the  plaintiff  was,  that  while  she  was 
in  service  i^he  made  the  acquaintance  of  the  defendant  by 
his  coming  to  the  housb  of  her  mistress  for  orders,  and  the 
result  of  tbetr  intimacy  was  the  matter  which  led  to  the 
present  action.  Her  mistress  allowed  her  to  remain  until  she 
could  get  a  lodging  to  be  confined  in.  This  the  defeadant 
desired  her  to  do,  and,  knowing  that  she  had  saved  some 
money  to  the  amount  of  302.,  desired  her  to  expend  it  in 
furnishing  a  room  and  procuring  necessaries,  telling  her  he 
would  repay  her  afterwards.  She  did  as  he  desired.  She 
took  lodgings  and  furnished  thern^  got  all  that  was  neces- 
sary, and  in  doing  so  spent  all  her  money. 

The  plaintiff  was  then  called  and  examined  as  a  witness. 
She  said  she  first  made  the  acquaintance  of  the  defendant 
in  April,  I860,  and  that  he  promised  to  marry  her,  and 
under  such  promise  seduced  her.     She  became  pregnant, 
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1862.  and  she  sent  to  him  certain  letters ;  the  first  dated  Jane 
23, 1861 ;  the  next,  July  23, 1861 ;  the  effect  of  which  was, 
that  her  condition  was  apparent,  and  what  was  she  to  do, 
Sec.  After  she  left  her  place,  as  she  said,  the  defendant  de- 
sired her  to  take  a  lodging  to  be  confined  in,  and  to  furnish 
it  and  procure  all  the  necessaries,  and  that  he  would  repay 
her.  He  knew,  she  said,  that  she  had  30/.,  which  she  had 
saved  out  of  her  earnings.  She  took  the  lodging  and 
furnished  it,  and  provided  necessaries,  and  spent  all  her 
money  in  doing  so.  She  sent  him  a  letter,  dated  Septem- 
ber 19,  1861,  in  which  she  wrote,  "  1  have  been  and  taking 
the  Room.  I  will  tell  you  all  aboute  it  this  evening  when 
I  see  you." 

Shee^  Serjt.,  proposed  to  gut  in  the  letters. 

Parry,  Serjt.,  objected,  as  they  had  not  been  answered. 

Martin,  B.,  ruled  that  they  were  clearly  admissible. 
The  action  was  founded  on  contract,  and  any  letter  from 
one  of  the  parties  to  the  other,  whether  answered  or  not 
answered,  if  proved  to  have  been  sent  and  received,  was 
evidence  (a). 

The  evidence  was  confirmed  by  that  of  a  respectable 
woman  who  had  been  taking  carcof  the  child,  and  who 
went  to  the  defendant  to  ask  what  he  meant  to  do. 

Parry,  Serjt.,  for  the  defence,  submitted  that  there  was 
no  case.  By  the  law  of  England,  he  said,  a  man  was  not 
compellable  to  support  his  bastard  child  save  by  a  parti- 
cular proceeding  under  a  statute,  and  the  woman  herself  was 
bound  to  do  so  (ft).  Now,  the  present  claim,  in  substance, 
was  for  the  support  of  the  child,  and,  if  so,  it  was  for  some- 
thing to  which  he  was  not  bound,  and  to  which  she  was, 
so  that  there  was  no  legal  consideration  for  the  promise. 

(a)   Vide  GatkUl  y.  Skena,  19  L.  verack,  8  Ezch.  208,  as  to  a  special 

J.,  Q.  B.  275,  where  so  held.  contract  by  the  mother  to  support 

(6)  Vide  Smith  y.  Roche,  6  Q.  B.,  the  child. 
N.  S.  232,  and  Crowhunt  v.  La- 
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The  learaed  Baron,  however,  said  that  the  action  did  1862. 
not  rest  on  legal  obligation,  but  on  special  contract  and 
stipulation.  It  was  an  undoubted  legal  principle  that  if  a 
person  laid  out  money  at  the  request  of  another  he  could 
recover  it,  and  here  there  was  certainly  no  obligation  on 
the  plaintiff  to  take  an  unfurnished  room  and  buy  furniture 
and  clotheS;  &c.,  and  she  had  done  so  under  a  promise  by 
the  defendant  to  repay  her.  It  was  clear,  therefore,  that 
the  plaintiff  was  entitled  to  recover. 

Parry ^  Serjt.,  said  that,  under  the  circumstances,  he  did 
not  consider  that  he  should  do  any  good  by  calling  the 
defendant  as  a  witness. 

The  learned  Babon  said  he  thought  so  too.  No  doubt, 
he  could  not  deny  or  gainsay  anything  that  the  plaintiff 
had  stated;  and,  if  the  jury  believed  her  story,  she  had 
expended  30/.  of  her  own  money  at  the  request  of  the  de- 
fendant, and  on  his  promise  to  repay  her.  If  so,  she  was 
entitled  to  a  verdict  for  that  amount. 

The  jury  at  once  found  a 

Verdict  for  the  plaintiff  for  30/. 


ROUPELL  AKD   OTHERS  V.   WAITE.  SiiTTty 

-n  Suntmer  Aisizes, 

JiiJECTMENT  for  an  estate  at  Kingston  in  Surrey,  called  in  ejectment 
the  Norbiton  Park  Estate.     The  plaintiffs  were  Richard  cfahnfn^ 
Roupell,  who  claimed  as  heir-at-law,  and  two  persons,  trus-  bcir-at-law  of 
tees  for  him,  under  an  alleged  will  of  his  father,  the  person  to  have  died 
last  seised  in  fee.    The  defendant  claimed  to  hold  as  pur-  under'adeviie, 
chaser,  from  a  supposed  grantee  of  the  testator.  ISJi^upurported 

to  be  a  later 
willi  forged ;  the  defendant  setting  up  such  forged  will  and  flso  claiming  as  purchaser  from 
the  forger  under  a  forged  deed  of  grant  to  himself,  the  deed  of  couTevance  to  the  defendant  not 
reciting  the  forged  deed  but  falsely  reciting  that  the  pretended  grantor,  the  forger,  was 
seised,  and  the  forged  deed  reciting  the  deeds  of  the  testator's  title  : — Heid,  that  all  the  deeds 
might  properly  be  presumed  to  be  in  the  possession  of  the  defendant  claiming  to  hold  the 
estate  as  purchaser,  and  that  the  plaintiff,  on  a  notice  to  produce,  was  entitlra  to  call  for 
them,  and  that  the  defendant  woula,  at  his  peril,  decline  to  produce  them. 
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Shee,  Setji.,  Luih,  end  J.  Brown,  for  the  plaintiffB. 

Bovill,  Hawkins,  and  Garth,  for  the  defendant. 

Denman,  Raymond,  Honyman,  and  Lefevre,  watched  the 
case  for  other  parties  interested  in  dispositions  of  other 
portions  of  the  testator's  property  hy  the  supposed  grantee. 

Bovill,  for  the  defendant^  proposed  to  admit  the  title  of 
the  plaintiff  Richard  Roupell,  as  heir^  and  to  begin  as  in 
the  case  of  a  devisee  (a);  but 

Shte,  Serjt.,  stated  that  the  defendant  claimed  under  a 
deed  of  grant  from  a  supposed  grantee  of  the  te&talor,  and 
would  not  admit  that  the  testator  died  seisedi  so  that  he 
was  not  at  all  in  the  position  of  a  devisee  (£) ;  and 

Martin,  B*,  said,  that  though  no  doubt  it  had  been 
held  that  a  devisee,  admitting  the  heirshipi  might  begin, 
it  had  never,  that  he  was  aware,  been  held  that  a  grantee 
or  alienee  was  in  the  same  position  in  that  respect.  The 
plaintiffs,  therefore,  must  begin. 

Shee,  Serjt.,  for  the  plaintiffs,  accordingly  began,  and 
stated  the  case  for  them.  Their  case  was,  that  the  plaintiff, 
Richard  Roupell,  was  the  heir-at-law,  as  the  only  legiti- 
mate son  of  Richard  Palmer  Roupell,  the  person  last 
seised.  And  also,  that  the  other  two  plaintiffs  were  de- 
visees in  trust  for  him  under  a  will  of  the  testator, 
dated  October,  1850,  and  a  codicil  thereto,  dated  30th 
August,  1856,  the  testator  dying  on  the  12th  September, 
1856.  And  he  proposed  to  destroy  a  will  dated  the  2nd 
September,  1856,  bequeathing  the  estate,  inter  alia,  to  the 
testator's  widow,  and  a  deed  of  July,  1855,  conveying  it  to 
one  William  Roupell,  the  eldest  but  illegitimate  son  of  the 
testator,  under  whom  the  defendant  claimed,  by  showing 
that  both  the  deed  and  the  will  were  forgeries  by  William 
Roupell. 


(a)  Mariin  v.  Johnttime,  Vol.  I., 
p.  122. 

(6)  Added  to  whlcb,  two  of  the 


plaintiffs,  here,  claimed  aa  devuea, 
while  the  other  claimed  as  hdr. 
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He  opened^  that  in  July^  1856,  William  Roupell  forged 
a  deed  of  gifl  to  himself  of  the  estate ;  and,  after  the  death 
of  the  testator,  Gnding  the  will  of  1850,  had,  in  order  to 
get  rid  of  it,  forged  the  will  of  2nd  September,  1856,  giving 
the  estate,  with  others,  to  his  mother,  over  whom  he  had 
sufficient  influence,  and  to  prevent  her  from  inquiring 
into  the  particulars  of  the  property,  so  as  to  discover  the 
previous  fraud.  And  that  in  March,  1862,  becoming  em- 
barrassed, he  destroyed  the  former  will,  under  which  the 
plaintiffs  took.  And  he  stated  that  the  mode  by  which  the 
said  William  Roupell  effected  the  first  fraud  was  thus.  That 
he  got  the  title-deeds  from  his  father  by  a  false  pretence 
that  a  purchaser  desired  to  look  at  the  title,  got  duplicates 
made  of  them,  forging  the  signatures  thereto,  returning 
them  to  his  father,  retaining  the  originals ;  and  with  them 
getting  an  attorney  to  prepare  a  deed  of  grant  to  himself, 
to  which  he  forged  his  father's  signature  and  the  attesta- 
tions. 

He  first  called  the  bailiff  of  the  testator  to  prove  his 
seisin  down  to  the  time  of  his  death,  which  he  did,  by 
proving  that  he,  the  witness,  received  the  rents  and  profits 
of  the  estate  in  question,  and  accounted  for  them  to  the 
testator,  down  to  a  week  before  his  death. 

He  then  proved  the  heirship  of  the  plaintiff^  Richard 
Roupell,  as  his  father's  only  legitimate  son. 

He  then  proceeded  to  impeach  the  deed  and  will.  He 
called  a  law  stationer,  who  proved  that  on  the  16th  July, 
1855,  he  had  received  from  William  Roupell  some  con- 
veyances to  engross  copies  of  on  parchment  {a) ;  but 

Bavill  objected  to  the  witness  being  asked,  in  any  way, 
as  to  the  property  to  which  these  deeds  related,  as  that  would 


1862. 


Roupell 
and  Other* 

Waite, 


(a)  These,  it  is  manifest,  could 
only  have  been  wanted  for  a  dia- 
honest  purpose.  Duplicates  of 
deeds  to  be  executed,  or  paper 
copies  of  deeds  alreatfy  executed, 


are,  in  the  ordinary  course  of  busi- 
ness, but  ingrossed  duplicates  on 
parchment  of  deeds  already  exe- 
cuted, and  could  hardly  have  been 
wanted  but  for  a  dishonest  object. 


TOL.  III. 


M  N 


F.F, 


614 


CASES  ON  THE 


18621. 


And  Othem 
Waive, 


be  getting  at  their  contents  (a),  ftnd  he  objected  even  to 
their  being  called  conreyances ;  ilrid  when 

Shee,  Seijty  od  a  notice  to  the  defendant  to  produce 
them,  called  for  their  productioui 

Sovilt  refused  to  produce  tbenii  because,  he  said,  the 
ptaintiflf's  counsel  were  not  then  entitled  to  call  for  them, 
as  not  having  shown  that  they  were  in  the  custody  of  the 
defendant  (&). 

Shee,  Serjt.|  then  called  William  Roupell,  who  proved 
that,  on  the  16th  of  Julyj  1865,  he  got  the  title  deeds  of  the 
estate  from  his  father,  by  representing  to  him  that  certain 
parties  were  ready  to  take  a  building  lease,  but  desired  to 
be  satisfied  as  to  the  title,  for  which  purpose  he  proposed 
to  take  them  to  the  lawyers,  and  he  stated  that  he  gave  his 
father  an  acknowledgment  in  writing  for  them  in  a  book 
of  his  father's  which  was  produced,  and  it  was  proposed  to 
have  the  entry  read,  as  part  of  the  transaction,  and  as  em- 
bodying the  representation  or  pretence  under  which  the 
testator  had  parted  with  the  title  deeds. 

Bovill  objected  to  the  entry  being  read,  but  it  being 
elicited  that  the  witness  signed  it  when  the  deeds  Were 
given  him  by  his  father  before  he  took  them  up, 

Martin,  B«,  though  with  some  doubt,  admitted  the  evi- 
dence, and  the  acknowledgment  was  read ;  it  ran  thus  v — 
**  Wm<  Roapell  this  day  takes  away  the  title  deedd  of  the 
Kingston  Estates  to  show  the  lawyers^  Ac." 

The  witness  went  on  to  state  that>  having  the  title  deeds, 
he  took  them  to  one  Whitaker,  an  attorney,  and  directed 
him  to  prepare  a  deed  of  gift  of  the  estate  from  his  father 
to  himself,  and  that  the  drailt  being  sent  to  him  in  an 
envelope  addressed  to  his  father,  he  did  not  show  it  to  his 
father  bot  returned  it  to  the  attorney  as  if  approved  by  his 


(a)  Vide  WUUam  v.  Wiikox^ 
8  A.  &  £.  314 ;  th{«  objettion  muit 
be  made  at  the  time ;  and  it  is  for 
the    Judge   to   decide;    Doe    d. 


RickurdB  v.  Lewisy  11  C.  B.  1085. 
{h)  Bartlett  v.  Smith,  11  M.  8r 
W.  483;  vide  tupm  (a). 
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father;  had  the  engrosaed  copy  made,  and  forged  his 
father's  signature  thereto,  sending  back  the  forged  copies 
of  the  title  deeds  to  his  father,  and  then  depositing  the 
real  title  deeds  and  the  forged  deed  of  gifl  with  Whitaker, 
for  the  purpose  of  his  raising  money  thereon  by  way  of 
mortgage.  And  the  witness  stated  that  he  had  executed  a 
deed  afterwards,  which  Whitaker  had,  being  concerned 
both  for  him  and  for  the  mortgagee,  and  that  he  had  after- 
wards joined  with  the  mortgagee  in  a  sale,  and  executed 
another  deed,  which  also  went  to  Whitaker  as  the  attorney 
both  for  himself  and  the  mortgagee.  The  witness  went  on 
to  state  that  when  he  absconded  he  burnt  the  false  copies 
of  the  title  deeds  which  he  had  found  in  his  father's  safe 
after  his  death. 

Skee,  Serjt,  now,  upon  the  notice  to  produce,  called  for 
the  forged  deed  of  gift  of  July,  1866,  and  the  conveyance 
from  him  to  the  defendant 

Bovill  refused  to  produce  either  of  them. 

Shee^  Serjt.,  elicited  from  the  witness  that  the  deeds  re- 
lated to  Norbiton  Park  Estate,  the  one  now  in  question, 
and  then  again  called  for  the  deed. 

BwiU  again  declined  at  present  to  produce  them. 

Lush  pointed  out  that  the  defendant,  by  defending  in  the 
action,  admitted  that  he  was  in  possession  of  and  claimed 
to  be  entitled  to  the  estate,  and  so  might  be  presumed  to- 
have  the  title  deeds ;  and  if  the  defendant  declined  to  pro- 
duce the  conveyance  to  himself,  when  properly  called  for, 
he  could  not  afterwards  produce  it. 

Martin,  B.,  observed  that  no  doubt  that  were  so,  and 
that  therefore  the  defendant  was  in  a  position  of  some  peril. 
A  person  in  possession  of  a  deed,  and  declining  to  produce 
it  when  properly  called  upon  to  do  so,  cannot  afterwards 
put  it  in.  Here  the  plaintiff  has  proved  himself  entitled 
as  heir ;  the  deeds  of  conveyance  to  the  defendant  are  his 

N  n2 
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titlei  and  if  he  now  withholds  them  he  may  be  precluded 
from  afterwards  putting  them  in  (a). 

Bovill  said  of  course  he  must  put  them  in  at  some  time, 
but  he  desired  to  force  the  other  side  to  call  Whitaker,  and 
submitted  that  there  was  no  evidence  that  the  deeds  of 
which  the  witness  spoke  related  to  this  estate,  or  that  the 
defendant  was  in  possession  of  them. 

Martin,  B.,  said  he  thought  there  was,  and  that  the 
plaintiff  was  at  least  entitled  to  call  for  the  deed  of  convey- 
ance to  the  defendant,  and  if  that,  as  it  probably  did,  re- 
cited the  forged  deed,  the  presumption  would  be  that  it 
was  in  the  possession  of  the  defendant  and  he  could  be 
called  on  to  produce  that  also. 

£aviU  then  produced  the  deed  of  conveyance  to  his 
client,  the  defendant.  It  did  not  recite  the  forged  deed  of 
gift  to  the  witness  (who  was  a  party  as  mortgagor  confirm^ 
XTig  the  conveyance  by  the  mortgagee),  but  it  recited  that 
he  was  seised  in  fee. 

Shee^  Serjt.,  thereupon  elicited  from  him  that  this  recital 
was  false,  and  that  he  was  not  seised  of  the  estate,  nor  had 
any  other  interest  in  it  than  as  supposed  to  be  derived  under 
the  forged  deed.  [And  in  fact  it  had  already  been  proved 
that  the  testator  had  died  seised  of  the  estate,  his  bailiff 
having  received  and  accounted  for  the  rents  up  to  the 
week  before  his  death  ;  vide  ante,  p.  513.]  And  he  then 
again  called  for  the  forged  deed  of  gift  to  the  witness,  and 
also  the  other  title  deeds,  i.  e.,  the  conveyances  to  the 
testator. 

Bovill  declined  to  produce  them,  contending  that  the 
plaintiffs'  counsel  were  not  in  a  position  to  call  for  it. 

Martin,  B. — ^The  witness  has  stated  that  his  only  title 

to  the  estate  was  under  the  forged  deed,  and  so,  prima 

facie,  that  would  be  in  the  possession  of  the  defendant  as 

the  purchaser.    The  witness  has  told  us  that  he  gave  the 

(a)  Doe  d.  Thomp$on  v.  Hodton,  4  Jar.  1204, 
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testator's  genuine  title  deeds,  with  the  forged  deed,  to  the 
attorney  for  the  mortgagee,  who  conveyed  them  to  the  de- 
fendant. Prima  facie  they  are  all  to  be  presumed  to  be 
in  the  defendant's  possession. 

Bovill  thereupon  produced  the  forged  deed,  which  was 
identified  by  the  witness.  It  recited  the  testator's  title 
deeds,  and 

Shee,  Serjt,  elicited  from  the  witness  that  those  were 
the  deeds  he  had  got  copied  and  which  he  had  sent  to 
Whitaker  (the  attorney  for  the  mortgagee),  in  whose  pos- 
session, he  said,  he  had  last  seen  them,  and  the  learned 
Serjeant  then  again  called  for  them. 

Bovill  still  declined  to  produce  them. 

Martin,  B.,  said  that  prima  facie  they  must  be  pre- 
sumed to  be  in  the  possession  of  the  defendant.  However, 
they  were  the  defendant's  title,  not  the  plaintiffs',  as  the 
testator  had  been  proved  to  have  died  seised.  And  the 
defendant  would,  at  his  own  peril,  decline  to  produce 
them  (a). 

Upon  this, 

Shee,  Serjt.,  did  not  press  further  for  them  nor  propose 
to  give  secondary  evidence  of  them,  but  proceeded  to 
prove  from  the  mouth  of  the  witness  that  he  had  forged 
the  will  of  the  2nd  September,  1856. 

Ultimately  the  parties  agreed  to  terms  and 

A  juror  was  withdrawn. 


1862. 


(a)   Vide  antet  p.  516  (a). 
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Coram  Erie,  C,  J, 

Warwick  PAINTER   AND   OTHERS  V.  ABEL. 

SummerAisixgs,      a 

Repeated  ad-    j9LCTI0N  on  a  Covenant  in  a  mortgage  deed,  for  420/. 
on  oath),  by  a   The  defendant  pleaded  that  it  was  not  his  deed. 

party  sued  on  a  , 

deed,  that  he         Hayes,  Seijt.,  and  Wills,  for  the  plaintiff, 
had  executed 

It,  allowed  to         Mcuuzulay,  Q.  C,  and  Field,  for  the  defendant 
and  eTidence         I^  June,  I860,  Mr.  Butterton,  of  Eccleshall,  with  whom 
fcndam  iwd  in  ^^^  Shaw  had  served  his  articles,  received  an  application 
feet  executed  a  from  him  for  an  advance  of  money  to  the  defendant  on  a 

deed,  but  for 

a  different        mortgage  of  the  property  of  the  latter.    The  advance  was 

mUtook  ?t\r    *Jflade,  and  Mr.  Butterton  received  a  deed  of  mortgage 

the  deed  in^      purporting  to  be  signed  by  the  defendant,  and  to  be  re- 

Heidy  sufficient  gularly  attested,  and  also  the  title  deeds  of  the  mortgaged 

the  admissions,  property.    Mr.  Butterton  subsequently  communicated  with 

the  defendant,  and  he  had  admitted  the  signature  of  the 

mortgage  deed.     He  had  afterwards  denied  it,  and  Shaw 

had  since  been  convicted  of  forgery. 

The  defendant  had  given  evidence  before  the  grand  jury 
at  the  last  assizes,  and  had  on  that  occasion  said  to  the 
foreman,  by  whom  the  deed  in  question  in  the  present 
action  was  shown  him,  that  the  signature  was  his  hand- 
writing. The  disputed  deed,  as  well  as  the  title  deeds  of 
the  mortgaged  property,  was  delivered  by  Shaw  to  Mr. 
Greatorex,  an  articled  clerk  of  Mr.  Butterton.  Subse- 
quently Mr.  Greatorex  saw  the  defendant  at  the  offices  of 
Messrs.  Leech  and  Gamble,  when  the  deed  was  produced 
and  examined  by  Mr.  Leech,  and  its  date  and  other  par- 
ticulars stated  to  the  defendant,  who  did  not  dispute  his 
signature,  and  told  Mr.  Leech  to  get  the  money  to  pay  it, 


MIDLAND  CIRCUIT.  519 

as  he  supposed  he  must  be  responsible.    Tbe  defendant        1862. 
had  only  r^eived  220/.  from  Shaw,  the  mortgage  in  ques-      ^"^ 
tion  being  for  420/.    One  Hunt,  Shaw's  clerk,  the  attesting    und  Otbecp 
witness  to  the  deed,  said  that  the  attestation  was  in  his        a^jsi- 
liandwriting.   He  had  only  seen  the  defendant  execqte  on^ 
deed.     On  being  shown  the  deed  for  220/.,  Hunt  said  b^ 
believed  tliat  the  defendant  had  executed  it,  and  that  Shaw 
had  often  asked  bim  to  sign  parchments. 

Afacaulai/,  for  the  defendant,  stated,  that  he  had  gone  to 
Shaw  in  June,  1860,  to  raise  a  sum  of  about  200/.  Shaw, 
pleading  his  inability  to  raise  the  whole  sum  ajt  once,  had 
dealt  out  to  the  defendant  small  sums  in  dribblets,  which 
when  autumn  arrived  amounted  to  about  100/.  At  the  very 
time  when  Shaw  was  pretending  to  the  defendant  that  h^ 
could  not  raise  the  money  from  his  clients  he  bad  actually 
gone  to  Mr.  Butterton  and  raised  a  sum  of  420/.,  by  de- 
positing the  defendant's  title  deeds  with  him,  and  forging 
the  defendant's  signature  to  the  mortgage  deed  declared 
upon.  For  a  short  time  Shaw  paid  interest  to  Mr.  Butter- 
ton  on  the  420/.,  the  whole  of  which  he  had  spent  before 
he  had  advanced  a  single  sixpence  to  the  defendant  In 
the  course  of  time  rumours  had  gone  abroad  that  Shaw 
had  been  engaged  in  forgeries  to  a  very  large  amount.  Mr. 
Butterton,  naturally  anxious  to  ascertain  the  validity  of 
the  securities  which  he  held,  instituted  inquiries,  in  the 
course  of  which  no  doubt  the  defendant  had  admitted  the 
execution  of  the  mortgage  for  420/.  But  that  circumstance 
was  thus  explained  : — In  the  month  of  November  the  de- 
fendant had,  without  doubt,  executed  a  mortgage  deed  for 
the  sum  of  226/.  When  the  deed  for  420/.,  executed  in 
June,  was  shown  him,  together  with  the  deeds  which  the 
fraud  of  Shaw  bad  put  into  Mr.  Butterton's  possession, 
he  had  confounded  the  forged  with  the  genuine  deed, 
and,  by  inadvertence,  recognized  it  as  genuine.  The  deed 
for  225/.  had  been  jexecuted  in  blank,  and  when  the  de- 
fendant beard  that  his  signature  was  attached  to  a  deed 
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1862.        for  4202.  his  impression  was,  not  that  the  latter  deed  was  a 

^^  forgery,  but  that  the  larger  sum  had  been  Fraudulently 

and  Othen      filled  in. 

Abjbl.  ^^^  defendant  was  called  and  gave  evidence  in  support 

of  this  version  of  the  transaction,  and  denied  that  he  signed 

the  deed  in  question* 

Shaw  was  next  called  as  a  witness.  He  stated  that  the 
deed  in  question  was  not  signed  by  the  defendant. 

Erlb,  C.  J.,  told  the  jury  that  though  it  was  strange 
that  the  defendant  should  once  or  twice  have  actually 
sworn  that  the  deed  now  disputed  was  in  his  own  hand- 
writing, and  these  were  strong  admissions;  yet,  on  the 
other  hand,  the  defendant  was  at  liberty  to  explain  these 
admissions  and  show  that  they  had  been  made  under  a 

mistake  (a). 

Verdict  for  the  defendant. 

(a)  Morgan  ▼.  Couchman,  14  C.  B.  101. 


Crown  Court,  coram  Pollock^  C  B. 
Warwick  REGINA  V.  VAMPLEW. 

SummerAMrizes,  ^.^ 

A  child  under  X  HE  prisoner,  a  girl  of  thirteen  years  of  age,  pleaded 
indicted 'for  **  ^ot  guilty"  to  an  indictment  charging  her  with  the  wilful 
STproved  con.  ™"»*<*er  of  Kate  Mary  Taylor,  an  infant  about  ten  weeks 

sciousofthe  old,  by  ad  minister infi^  a  certain  poisonous  substance  called 
nature  of  the       „      ,  ,    „        .     ^,-.7 

act ;  and  tern-    Battle  s  Vermm  Killer. 

hie,  that,  as  a 

general  prin-         Scrgeaunt  and  Cave  conducted  the  prosecution. 

ciple,  the  crime 

of  murder  can-       Chandos  Leigh,  at  the  request  of  his  Lordship,  watched 

not  be  com-        ^-  <.        •  • 

milted  unless     the  case  for  the  pnsoner* 

an  act  done  The  deceased  was  the  child  of  a  farmer,  in  whose  house 

sdousness'that  ^^  prisoner  lived  as  servant.     About  eight  o'clock  in  the 
m"  '*5®*y/°     evening  the  family  went  to  bed,  leaving  the  child  asleep 
on  the  prisoner's  knee,  downstairs.     The  child  imme- 
diately afterwards  began  to  cry.    The  mother  went  down 
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and  tried  to  feed  it,  but,  finding  that  it  refused  its  food,         ^^^2. 
she  took  it   upstairs  to  her  own  bed.     The  child  still 
continued  crying,  and,  as  it  grew  worse,  the  mother  put  it 
into  a  warm  bath,  but  it  died  soon  after  ten  on  the  follow- 
ing morning. 

It  was  proved  that,  upon  hearing  that  the  child  was 
dead,  the  prisoner  merely  said,  ''Oh,  is  it?"  and,  on  the 
day  after,  when  informed  that  a  coroner's  inquest  was  to 
be  held,  asked,  "  Will  they  know  whelher  it's  poisoned  or 
not?"  Clarke  answered,  "Yes;  they'll  know  if  they 
come."  The  prisoner  replied, "  How  can  they  know  ?  they 
are  only  men  like  master."  Nothing  had  previously  been 
said  about  poison. 

It  was  proved  that  the  prisoner,  crying,  asked  whether 
they  would  commit  her  to  prison.  Mitchell  said  "  I  don't 
know;  surely  you  have  not  given  the  child  anything?" 
The  prisoner  answered,  "  I  have  given  it  poison,  but  I  did 
not  think  it  would  kill  it  so  soon."  Mitchell  inquired 
whether  she  gave  the  poison  in  liquid  or  powder.  She 
answered,  "In  powder."  He  asked,  "Why?"  and  she 
replied,  "  Because  I  was  tired  of  hugging  the  child  about." 

It  was  further  proved,  that  on  the  10th  the  prisoner 
had  purchased  a  threepenny  packet  of  Battle's  Vermin 
Killer,  saying,  that  her  mistress  had  sent  her  for  it,  which 
was  false.  Battle's  Vermin  Killer  is  a  powder  containing 
about  three-quarters  of  a  grain  of  strychnine  in  the  three- 
penny packet.  One-sixteenth  part  would  be  sufficient  to 
destroy  the  life  of  so  young  an  infant. 
.  A  post  mortem  examination  of  the  body  was  made,  and 
a  minute  portion  of  a  grain  of  strychnine  was  detected. 
The  symptoms  described  as  preceding  the  death  of  the 
child  were  such  as  attend  death  by  strychnine,  and  do  not 
accompany  death  from  natural  causes. 

It  was  elicited  for  the  defence,  that  the  brain  of  girls  of 
the  prisoner's  age  is  sometimes  affected  by  the  occurrence 
of  irregularities  of  the  system. 
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1862.  Leigh  contended,  that  the  evidence  failed  to  show  thai 

the  prisoner  bad  capacity  tp  commit  the  crime,  or  bad 
acted  with  deliberate  malice;  she  had,  it  would  rather 
seem,  given  the  child  what  she  thought  would  put  it  t^ 
sleep,  and  this,  which  she  had  stated,  was  rendered  pro- 
bable by  the  opinion  given  by  a  nurse  whp  had  been  called 
in  and  had  said  that  it  had  had  9ome  sleepy  stuff  giveo  it. 
He  urged,  that  up  to  seven  years  of  age  the  law  hekl  a 
person  unable  to  commit  crime,  that  between  seven  and 
fourteen  years  of  age  primd  facU  they  were  considered 
irresponsible,  unless  deliberate  malice  which  supplies  the 
want  of  age  were  shown ;  in  this  case  the  prisoner  was 
under  fourteen,  and  in  such  cases  a  motive  was  absolutely 
requisite ;  no  adequate  motive  had  been  shown  to  justify 
that  the  prisoner  had  done  the  act  maliciously. 

The  Chief  Barom  said,  the  crimes  of  murder  and  of  man- 
slaughter were  in  some  instances  very  diflScult  of  distin<f- 
tion.  The  distinction  which  seemed  most  reasonable  con- 
sisted in  the  consciousness  that  the  act  done  was  one  which 
would  be  likely  to  cause  death.  No  one,  however,  could 
commit  murder  without  that  consciousness  {a)*  The  jury 
must  be  satisfied,  before  they  could  find  the  prisoner  guilty, 
that  she  was  conscious,  and  that  her  act  was  deliberate. 
They  must  be  satisfied  that  she  had  arrived  at  that  matu- 
rity of  the  intellect  which  was  a  necessary  condition  of  the 
crime  charged. 

Verdict,  Guilty  of  manslaughter.    Sentence, 
twelve  years'  penal  servitude. 

(a)  It  is  ooDoeived  that  this  is  a  287;  with  reference  to  tiie  dootrine 

valuable   deduction  of  a  general  of  conttnictive  murder,  in  cases 

principle,  which  is  oAen  applicable,  where  there  has  been  no  act  likely 

and  supports  the  comments  made  to  cause  death,  or  of  which  death 

on  the  case  of  R.  v.  Horsey,  ante,  p.  would  be  the  probable  result. 


^^-'i 
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Coram  Keating^  J.  1862. 

REGINA  V.  MARSH. 


was  indicted  for  stealing  20L  from  Unenroiied 
Thomas  Webster  and  others,  his  masters,  at  Sheffield,  on  dUhonestV- 
the  14lh  of  October  last.  propriation  of 

funda  by  a 

Hannay  appeared  for  the  prosecution.  ""Tmcmberof 

Campbell  Foster  defended  the  prisoner.  K^fiTdubif 

It  appeared  that  two  sick  clubs  were  held  at  West  Street  ^ly  ^d  In-*" 
Tavern,  Sheffield,  kept  by  Thomas  Webster,  one  oalled  the  HJ^'J^n^^J^ 
"Ram  "  and  the  other  the  "  Industry,"  to  which  the  mem-  deposit  in 
hers  paid  small  sums  weekly,  and  were  entitled  to  a  weekly  the  joint  names 
allowance  in  case  of  sickness.    Webster  was  a  member  S[c''treMur«r^ 
and  treasurer  of  both  these  clubs,  and  the  prisoner  was  diahonestljr 

appropriatingr 

also  a  member  and  secretary  of  both.    The  prisoner  was  to  himself  the 
paid  about  3/.  a  year  salary  for  his  services.    When  a  con-  Jo  h?m!*ca"nnot 
siderable  sum  was  collected  the  treasurer  handed  it  over  to  ^/o"°d  guilty 

of  larceny  as  a 

the  prisoner,  as  secretary,  who,  accompanied  by  three  com-  servant,  nor 
mittee-men,  took  it  to  the  bank,  where  it  was  invested  on  ment^norof 
deposit-note  in  the  names  of  the  treasurer  and  secretary  for  {fj^cc.^  "  * 
the  time  being.     This  deposit-note  was  then  taken  next 
club  night  and  placed  in  the  club  box;     On  the  14th  of 
October  the  prisoner  went  to  Webster  and  said  the  com- 
mittee were  going  to  meet  him  to  take  the  money  to  the 
bank.     None  of  the  committee  came,  and  after  some  time 
Webster  handed  over  to  the  prisoner  16/.  on  account  of  the 
Ram  Club,  and  51.  on  account  of  the  Industry.    The  next 
club  night  was  the  1 8th,  but  on  that  night  the  keys  of  the 
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1862.        dub  box  could  not  be  found.    The  club  night  after  that 
was  the  27th  of  October,  when  the  prisoner  did  not  appear, 
9.  and  the  receipts  for  the  20/.  were  not  forthcoming.    The 

prisoner  having  left  his  residence  a  warrant  was  taken  out 
against  him,  and  he  was  traced  to  Liverpool,  where  he  was 
found  on  board  a  vessel  about  to  sail  for  America,  and  on 
searching  him  a  receipt  for  3/.  5s.,  his  passage  money,  was 
found  upon  him,  7/.  in  gold,  and  7s,  6d.  in  silver.  It  ap- 
peared that  he  had  never  paid  the  money  into  the  bank. 

Campbell  Foster,  for  the  prisoner,  submitted  that  no  case 
had  been  made  out  against  him.  First,  the  facts  proved 
did  not  constitute  the  offence  of  larceny  in  the  prisoner. 
He  was  a  partner  in  the  fund  taken,  equally  interested  with 
Webster  and  the  other  members;  and  the  possession  of 
the  money  had  been  parted  with  to  him  voluntarily.  He 
did  not  take  the  money  against  the  will  of  Webster;  it 
had  been  intrusted  to  him  to  invest  in  his  own  name  and 
that  of  Webster,  and  Webster  no  longer  had  possession  of 
the  money  in  the  prisoner's  hands  as  his  servant;  but  the 
prisoner  had  a  right  to  the  possession  of  the  money.  In 
Roscoe's  Criminal  Evidence  (a)  the  rule  as  to  partners  was 
thus  laid  down :  "  In  general  a  party  having  a  right  of  pro- 
perty in  goods,  and  also  a  right  to  the  possession,  cannot 
be  guilty  of  larceny  with  respect  to  such  goods.  Tenants 
in  common,  therefore,  and  joint  tenants  cannot  be  guilty 
of  stealing  their  common  goods."  Here  the  money  of  the 
two  clubs  was  the  common  property  of  the  members,  of 
whom  the  prisoner  was  one  ;  he  had  a  right  of  property  in 
it,  and  he  had  also  a  right  to  the  possession  of  it.  In 
Reg.  V.  Loose  (b),  where  40/.,  the  money  of  a  friendly  so- 
ciety vested  in  trustees,  of  whom  the  prisoner  was  one,  and 
who  was  appointed  by  the  Society  to  take  the  money  to  the 
bank,  but  who,  instead  of  doing  so,  dishonestly  applied  it 

(a)  p.  626,  referring  to  1  Hale's  (6)  29  L.  J.,  M.  C.  633. 

P.  C.  513;  2  East's  P.  C.  558. 
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to  his  own  purposesi  it  was  held  that  the  prisoner  could  1352. 
not  be  found  guilty  of  larceny.  In  this  present  case  the 
money  was  the  property  of  the  members  of  the  clubs,  they 
not  being  enrolled,  of  whom  the  prisoner  was  one,  and 
specially  intrusted  to  take  it  to  the  bank.  In  principle 
and  in  law  the  two  cases  were  the  same.  As  under  the 
Larceny  Act  the  prisoner  might  be  convicted  of  embezzle- 
ment on  this  indictment  if  the  facts  would  warrant  such  a 
conviction  (a).  He  submitted  that  the  facts  did  not  in  law 
constitute  the  offence  of  embezzlement.  The  prisoner  had 
not  received  the  money  from  a  third  party  for  and  on  ac- 
count of  Webster  and  others,  his  masters  by  virtue  of  his 
employment,  but  he  had  received  the  money  from  Webster 
himself,  on  account  of  himself  and  Webster.  Neither  was 
this  larceny  by  the  prisoner  as  a  bailee  under  the  Larceny 
Act  (&),  as  the  money  received  by  the  prisoner  was  to  be 
deposited  by  him  in  the  bank,  and  was  not  to  be  returned 
by  him  in  specie.  Reg.  v.  HasselUc)  was  an  authority  in 
point  as  to  this. 

Hannay,  for  the  prosecution,  conceded  that  he  could  not 
substantiate  a  charge  of  embezzlement  on  these  facts,  nor 
of  larceny  by  the  prisoner  as  a  bailee,  but  submitted  on  the 
authority  of  Regina  v.  M^DonaldHjd)  that  the  prisoner  was 
guilty  of  larceny  as  a  servant. 

His  Lordship  was  of  opinion  that  the  objection  was 
fatal.  Webster  had  parted  with  the  possession  of. the 
money  absolutely,  and  it  was  clear  he  did  not  intend  to 
retain  any  power  over  it.  Webster  had  therefore  no  pos- 
session of  the  money  while  in  the  prisoner's  hands  as  his 
servant.  The  oifence  of  larceny  by  the  prisoner,  as  the 
servant  of  Webster  and  others,  was  not  therefore  made 

(fl)  See  sect.  72.  for  larceny." 

(6)  See  sect.  3  of  24  &  25  Vict.  (c)  30  L.  J.,  M.  C.  175. 

c.  96,  which  enacts,  "  that  a  bailee  (</)  31  L.  J.,  M.  C.  67. 

may  be  convicted  on  an  indictment 
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1863.  out ;  and  in  principle  he  could  see  no  distinction  between 
this  case  and  the  case  of  Regina  y.  Loo^e  referred  to. 
His  Lordship  thereupon  directed  an  acquittal. 


Coram  Mellor,  J. 

York  Summer  REGINA  V.  JOHN    DAY, 

The  Court  wiU  Stephenson  (with  whom  was  Shaw)  made  an 
appll^tion'for  application  to  MsLLOB,  J.y  for  a  writ  of  habeag  corpus  to 
t^^lT"  remove  John  Day  from  Knutsford  Gaol  to  Hudder86eld 

to  remove  a  J 

prisoner  from    to  be  examined  before  the  magistrate  there  on  a  chai^  of 

gtLo\,  where  he  .  ,  ^ 

is  undergoing    felony.     The  Judge  took  time  to  consider,  and  on  a  re- 

oTder"tcrtake  "cwal  of  the  application  refused  it,  saying  that,  after  con- 
him  before  a      suiting  with  WiLDB,  B,,  he  was  not  certain  whether  he  had 

magistrate  m  ^  . 

anothercounty,  even  the  power  to  grant  it,  and  certainly  did  not  wish  to 

to  prefer  ano-         ^      i_    j  j      ^ 

ther  charge       set  a  bad  precedent. 

but'wHl  grant        An  indictment  was  afterwards  preferred  before  the  grand 

tVbring  hiir*  J"**y  «g«^5«8t  John  Day,  and  a  true  bill  found. 

a^rue  Wli  °°       Shaw  then  made  an  application  to  the  Judge,  saying 

being  found       that  he  now  applied  under  different  circumstances  for  a 

against  him  at         .-,,  -ri-.^/. 

the  assizes  on    Writ  of  habeas  corpus  to  remove  John  Day  from  Knutsford 
that  charge.      ^^  York,  to  be  tried  on  the  indictment  found  against  him 
by  the  grand  jury. 
The  learned  Judge  granted  the  application. 
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Court  of  QueevLS  Bench.  Westminster .  coram  Cockburn,  C  •/.  ""'-^ 

DICKSON  V.  VISCOUNT  COMBERMERE  *"»^«:*-. 

AND   OTHERS.  Term. 

Action   against  viscount  Corabermere,  the   Earl  of  In  an  action 

Wilton  and  General  Peel,  for  causing,  by  means  of  false  Secretary  of 

charges,  the  removal  of  the  plaintiff  from  the  office  of  a  Lw/Lieut'' 

Lieutenant-Colonel  of  a  regiment  of  Militia.  'c***;*  (Com- 

'^  ,  ^  mandant  of  the 

The  first  count  of  the  declaration  stated,  that  while  the  Militia  of  the 
plaintiff  was  Lieutenant-Colonel  of  the  2nd  Tower  Ham-  the  Colonel  of 
lets  Regiment  of  Militia,  and  while  the  Earl  of  Comber-  m'i^"^^^''^ 
mere  was  Lord  Lieutenant  of  the  Tower  Hamlets,  and  while  causing,  by 
General  Peel  was  Secretary  for  War,  they,  the  defendants,  charges,  there- 
together  with  divers  other  persons,  intending  to  injure  the  JUahftiff  from 

the  office  of 
Lieutenant- Colonel  of  the  regiment :  the  first  count  being  for  a  conspiracy  to  cause  his  re- 
moval, and  making  such  charfres  in  pursuance  of  the  conspiracy  ;  and  the  second  for  making 
such  charges,  maliciously  and  without  reasonable  or  probable  cause  ;  it  appeared  that  charges, 
chiefly  of  neglect,  based  on  a  report  of  a  Regimental  Board,  had  been  sent  by  the  Colonel  to 
the  plaintiff,  in  writing,  for  the  purpose  of  being  answered  by  him,  and  that  the  charges, 
and  his  written  answers, — in  effect  admitting  a  certain  amount  of  neglect  of  military 
duty— were,  with  all  the  papers  he  appended  thereto,  sent  by  the  Colonel-in- Chief  to  the 
Commandant,  who  first  saw  the  Colonel,  and  then  the  plaintiff,  upon  the  subject,  and  heard 
their  statements  and  counter- statements;  and  afterwards,  and  at  the  instance  of  the  Colonel, 
and  after  both  of  them  had  applied  to,  and  had  an  interview  with,  the  Secretary  at  War, 
with  a  view  to  the  plaintiff's  removal,  sent  to  the  Secretary  of  War  a  formal  list  of  charges 
drawn  up  by  the  Colonel,  and  including  some  which  were  new  and  of  a  graver  character,  and 
as  to  which  there  had  been  no  inquiry ;  but  which,  with  the  others,  had  been  sent  to  the 

Staintiff  for  his  answers,  and  were  sent,  with  his  answers  in  writing :  and  the  Secretary  of 
tate  thereupon,  after  perusing  the  charges  and  written  answers,  without  further  inquiry 
declared  that  the  plaintiff  must  be  desired  to  resign  ;  and  afterwards,  on  remonstrance, 
appointed  a  military  board  of  inquiry,  before  whom  the  plaintiff  was  fully  heard,  but 
against  whose  conduct  of  the  inquiry  certain  complaints  were  made  by  the  plaintiff;  and 
ultimately,  after  their  report,  directed  the  dismissal  of  the  plaintiff  upon  tlie  charges  of 
neglect,  as  admitted  upon  his  own  statements.  Heldt  1.  That  as  there  was  a  discretionary 
power  of  removal  vested  in  the  Crown,  there  was  no  necessity  for  any  judicial  inquiry. 
2.  That  the  action  could  not  be  maintained  against  the  Secretary  or  State  unless  he 
had  acted  dishonestly;  of  which  there  was  no  evidence,  and  that,  therefore,  there  uas 
no  case  as  against  him ;  and  quare,  whether  he  would  be  liable  to  any  action  in  such  a 
case.  8.  That  any  irregularities  in  the  conduct  of  the  inquiry  would  not  be  evidence  even 
against  him,  unless  he  were  shown  to  have  been  aware  of  and  to  have  sanctioned  them  : 
nor  unless  they  amounted  to  a  wilful  and  substantial  denial  of  justice.  4.  That  to  sustain 
a  verdict  for  the  plaintiff  upon  the  first  count,  both  the  other  two  defendants  must  be  con- 
victed, as  it  charged,  in  substance,  a  conspiracy ;  but,  on  the  other  count,  either  might  be 
convicted.  5.  That  assuming  the  charges,  (or  those  of  them  on  which  the  plaintiff  was 
really  dismissed)  were  founded  upon  facts,  as  they  appeared,  or  were  represented,  to  the 
Colonel,  there  was  reasonable  ground  for  preferring  them.  6.  That  if  tne  Commandant 
acted  honestly  on  the  representation  made  to  him  by  the  Colonel,  he  was  not  liable.  7.  That, 
therefore,  on  either  count,  the  question  for  the  jury,  in  substance,  was,  whether  the  defend- 
ants acted  honestly  and  btmd  fide ;  or  without  any  belief  in  the  truth  of  the  charges,  and 
from  a  bad  and  improper  motive.  Quare,  whether  the  two  counts  could  be  joined,  or 
whether,  if  so,  any  eviaence  would  be  admissible  which  was  not  admissible  as  against  aU 
the  defendants  whose  names  were  retained  on  the  record  ? 
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Dic»  o        conspire,  combine^  confederate  and  agree  together  to  pre- 

**  vent  the  plaintiff  from  continuing  in  the  service  of  her 

Viscount       ■»»...,.      ,  .  ,    .  <•         • 

CoMBERMERE  Majcsty  m  his  above  capacity  ;  and,  in  pursuance  of  such 

and  othen.    conspiracy  and  confederacy,  and  in  order  to  carry  the  same 
into  fulfilment  and  to  injure  the  plaintiff  (a),  falsely  and 


(a)  The  general  result  of  the  an- 
tborities  cited  in  Skinner  ▼.  Gunton, 
1  Wms.  Saund.  230,  on  the  subject 
of  actions  on  the  case  in  the  nature 
of  conspiracy,  seems  to  be  that  the 
ground  of  action  is  the  damage  sus- 
tained by  the  plaintiff,  and  not  the 
conspiracy;  and  that  whether  the 
action  is  in  its  nature  joint,  depends 
on  the  real  nature  of  the  particular 
wrong  done,  not  upon  the  mere 
use  of  the  word  conspiracy,  but 
upon  whether  the  cause  of  action 
was  one  which  could  have  arisen 
iVom  the  act  of  one  only  of  the  de- 
fendants, or  could  only  have  arisen 
from  the  joint  act  and  contrivance 
of  more  than  one  of  them :  if  so, 
it  would  be,  as  regards  those  of 
them  whose  concurrence  would  be 
essential,  a  cause  of  action  essen- 
tially joint,  and  one  on  which  two 
at  least  of  the  defendants,  if  not 
all  of  them,  must  have  been  con- 
victed in  order  to  sustain  the  action. 

It  is  clear,  as  matter  of  law,  that 
there  is  in  the  Crown  a  discretionary 
power  of  removing  officers  of  mi- 
litia or  of  the  army.  The  Sovereign 
is,  by  the  Constitution,  the  first  in 
military  command ;  and  the  prero- 
gative of  governing  the  army  is 
solemnly  declared  by  stat.  13  Car. 
2,  c.  6,  to  be  in  the  Crown  alone, 
for  that  the  sole  supreme  govern- 
ment and  command  of  the  militia 
ever  was  in  the  Crown  (2  Black. 
Comm.  by  Stephen,  520).      The 


militia  are  regulated  by  many  sta- 
tutes there  referred  to  {Ibid.  p. 
598),  especially  42  Geo.  3,  c.  90, 
referred  to  in  the  course  of  this  trial 
as  bearing  on  the  power  of  the 
Crown  to  remove  officers  in  the  mi- 
litia. By  the  annual  statute,  called 
the  Mutiny  Act,  the  Sovereign  is 
empowered  to  make  articles  of  war, 
which  shall  be  judicially  taken  no- 
tice of  by  all  Judges  and  in  aU 
Courts ;  and  to  erect  or  grant  au- 
thority to  convene  courts  martial^ 
with  a  jurisdiction  to  try  and  pu- 
nish offences  according  to  those 
articles.  {Ibid,  p.  600.)  On  some 
occasions  the  Crown  directs  a  Court 
of  Inquiry  to  be  held,  the  object  of 
which  is  to  ascertain  the  propriety 
of  resorting  to  ulterior  proceedings 
against  the  party  charged.  ( JW., 
in  notis,)  As  to  these  Courts  of 
Inquiry,  they  are  only  to  inform 
the  mind  of  the  Sovereign,  (acting 
either  through  the  Secretary  of 
War  or  the  Commander-in-Chief, 
according  as  the  militia  may  be 
embodied  or  not  at  the  time,)  the 
Sovereign  having  the  absolute  power 
of  dismissal  whatever  the  result, 
even  if  it  be  acquittal ;  Home  v. 
Bentinck,  2  B.  &  B.  130. 

No  formal  charges  therefore,  still 
less  any  inquiry,  would  be  neces- 
sary to  lead  to  the  removal  of  a 
Lieutenant-colonel;  thougli  some 
recommendation  must  be  made  to 
the  Crown  by  the  Secretary  of  War, 
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and  be  of  coarse  must  act  on  some 
representations  made  to  him ;  and, 
in  this  instance,  it  is  expressly  al- 
leged that  there  were  charges  acta<- 
ally  made  by  the  Earl  as  Colonel-in- 
Chief:  and  though  it  is  not  alleged 
that  the  defendants  conspired  to 
make  these  charges,  it  is  alleged 
that  they  were  *'  in  pursuance"of  the 
conspiracy  to  remove  the  plaintiff. 
It  is  not  therefore  alleged  that  the 
Secretary  of  War  was  any  party  to 
the  conspiracy  before  the  charges 
were  originated ;  and  the  count  was 
obviously  framed  as  it  was,  with  a 
view  to  meet  the  evidence  as  it 
turned  out,  and  which  showed  that 
there  had  been  no  conrniunication 
between  the  Secretary  of  War  and 
the  other  two  defendants  on  the  sub* 
ject,  until  after  certain  charges  had 
been  actually  originated  and  sent 
in  by  the  Colonel  to  the  Command- 
ant It  would,  howcTer,  of  course, 
be  necessary  to  establish  and  allege 
that  the  Secretary  of  State  became 
a  party  Co  the  conspiracy  at  some 
time,  before  he  recommended  to  the 
Sovereign  the  removal  of  the  plain- 
tifil 

No  doubt,  although  there  is  a 
diserationary  power  in  the  Crown 
to  remove  military  officers,  to  cause 
the  removal  of  an  officer  by  means 
of  false  and  malicious  charges 
might  be  actionable  in  one  or  other 
of  three  wajrs ;  either  by  way  of 
libel  and  special  damage,  if  the 
words  were  legally  defamatory ;  or 
by  way  of  an  action  for  making 
charges  falsely  and  maliciously, 
and  without  reasonable  or  probable 
cause  (which  is  the  cause  of  action 
in  the  lecoud  count) ;  or  by  way  of 

O 


an  action  for  a  conspiracy.  But 
as  to  the  first,  it  does  not  appear 
that  the  words  were  legally  defa- 
matory; and,  as  the  power  of  dis- 
missal is  discretionary,  it  might 
well  be  that  they  were  not  so. 
Then,  as  to  the  second  ground  of 
action,  it  is  not  alleged  that  the 
charges  were  without  reasonable 
and  probable  cause,  nor,  indeed,  is 
it  distinctly,  if  at  all,  alleged  that 
they  were  false,  still  less,  that  they 
were  wilfully  false,  and  certainly 
not  that  they  were  all  so ;  or  that 
the  dismissal  was  caused  by  means 
of  such  as  were  so;  though  pro> 
bably  the  allegation  that  it  was  by 
**  reason  of  the  premises"  would  be 
construed  to  mean,  tome  tliat  were 
so;  and  perhaps  "falsely  and  mali- 
ciously represented  "  might  be  con- 
strued in  that  sense  after  verdict. 
But,  even  assuming  this  to  be  so, 
still,  as  all  three  defendants  were 
the  superiors  of  the  plaintiff,  and 
it  would  be  in  the  course  of  their 
duty  to  receive,  transmit  and  re- 
present any  charges  against  him, 
such  as,  if  ti^ie,  would  warrant  his 
dismissal,  (and  it  must  be  taken 
that  some  were  so,)  it  seems  clear 
that  no  action  would  lie  against 
them,  unless  either  the  charges  were 
without  reasonable  cause  and  wil- 
fully false,  or  unless  there  was  a 
conspiracy.  Now  the  allegation, 
that  they  *'  falsely  and  maliciously 
represented  **  that  the  charges  were 
true,  can  hardly  be  deemed  to  mean 
more  than  that  the  charges  were 
false  in  fact,  and  were  maliciously 
made.  And  even  a  conspiracy  to 
prosecute  a  person  for  a  crime  is 
no  ofience  unless  it  were  without 
o2 
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reasonable  caase;  R.  v.  Beti^  1 
Salk.  1 74 ;  without  which,  or  a  con- 
spiracy it  is  clearly  no  ground  of 
action ;  Johnstone  v.  Sutton^  1  T.  R. 
493.  And  accordingly  the  second 
count,  laid  wUhoui  a  conspiracy, 
alleges  the  absence  of  reasonable 
cause.  Now  no  doubt  a  conspiracy 
with  damage  may  be  a  cause  of  ac- 
tion ;  and  though  a  conspiracy  to  ob- 
tain the  dismissal  of  a  man  from  his 
office  may  not  be  per  ie  unlawful  un- 
less it  be  by  unlawful  mean8,itclearly 
is  so  if  it  be  carried  out  by  such 
means,  especially  if,  as  in  this  case, 
it  has  been  successful.  A  conspi- 
racy falsely  to  charge  a  man  is  un- 
lawful, whether  it  be  to  charge  him 
with  criminal  acts  or  only  such  as 
may  affect  his  reputation :  provided 
it  be  to  effect  an  object  in  itself  un- 
lawful ;  R.  ▼.  Rhpal,  1  W.  Blackst. 
370.  But  if  the  object  is  itself 
lawful,  as  to  procure  his  dismissal 
or  his  prosecution,  then  the  means 
must  be  unlawful ;  as,  in  the  case 
of  a  criminal  prosecution,  the 
charges  must  be  false  and  mali- 
cious, and  there  must  either  be  a 
conspiracy  to  make  such  charges, 
or  they  must  be  without  reasonable 
cause  and  wilfully  false;  R.  v. 
Sprogg,  2  Burr.  993;  R.  v.  GUI, 
2  B.  &  Aid.  204.  An  indictment 
for  conspiracy  ought  to  show  either 
that  it  was  entered  into  for  an  un- 
lawful purpose,  or  to  effect  a  lawful 
purpose  by  unlawfiil  means;  R.  ▼. 
Seward,  1  Adol.  &  Ell.  714.  And 
see  R.  V.  Blake,  6  Q.  B.  Rep.  126, 
and  R.  v.  King,  7  Q.  B.  Rep.  782, 
whence  it  appears  that  overt  acts 
may  be  called  in  aid  to  explain  the 
charge  if  averred  to  have  been  in 


pursuance  of  it,  but  for  which  prin- 
ciple the  first  count  could  scarcely 
be  sustained.  Here  it  is  not  ex- 
pressly alleged  that  Uie  defendants 
conspired  to  effect  the  plaintiff's 
removal  by  means  of  fidse  charges, 
(which  might  have  amounted  to  an 
implied  all^ation  that  they  were 
wilfully  false,)  bat  merely  that  they 
conspired  to  effect  his  removal,  and 
then,  *<  in  pursuance  of  such  con- 
spiracy," falsely  and  maliciously 
represented.  This,  however,  ac- 
cording to  the  case  last  cited, 
would  amount  to  an  allegation  that 
they  maliciously  conspired  to  effect 
the  removal  by  means  of  charges 
which  were  false.  It  is  doubtful 
whether  this  would  mean  that  they 
were  wilfuify  false;  and  it  is  not 
(as  in  that  case  it  was)  alleged  that 
the  charges  were  without  reason- 
able cause.  The  count  must  be 
construed,  if  possible^  so  as  to  make 
it  good  in  some  sense ;  but  when  it 
might  possibly  be  good  in  one  of 
two  senses,  and  one  of  them  can 
only  be  applied  to  this  count  by 
doubtful  and  distant  implication, 
and  is  plainly  expressed  in  another 
count;  and  when,  moreover,  the 
other  sense  is  plainly  expressed  in 
the  particular  count  under  consi- 
deration, it  seems  more  reasonable 
to  construe  the  count  in  that  sense 
rather  than  the  other;  that  is  (in 
this  instance),  in  the  sense  of  a 
conspiracy  to  effect  the  plaintiff's 
removal  by  means  of  charges  false 
in  fact,  and  also  malicious.  And 
in  that  sense  the  conspiracy  is  of 
the  essence  of  the  count. 

There  can  be  no  doubt  that  such 
an  action  will  lie  in  such  a  case^ 


SITTINGS— QUEENS  BENCH.  631 

the  plaintifT,  which  the  Earl  of  Wilton,  as  Colonel  of  the        i863. 


(•abject  to  a  question  at  to  whether 
any  action  will  lie  against  a  Secre- 
tary of  State  for  an  act  done  by 
him  in  his  office,  character  and  ca- 
pacity as  such  secretary,)  because 
the  making  of  charges*  against  an 
officer  such  as  would  justify  his 
dismissal,  (as  these  must  be  as- 
sumed to  have  been  supposing  them 
true,)  would  amount  to  a  libel, 
which  is  an  indictable  offence;  and 
so  the  defendants  might  have  been 
indicted  for  a  conspiracy;  and,  al- 
though the  old  common  law  writ  of 
conspiracy  would  not  He,  (as  it  was 
confined  to  cases  of  felony,)  yet, 
assuming  a  loss  of  office  to  have 
been  caused,  as  in  this  case,  there 
would  be  a  ground  of  action  on  tlie 
case  in  the  nature  of  a  conspiracy. 
But  then,  on  the  other  hand,  as 
the  charges,  although  false  in  fact, 
would  not  be  even  libellous  or 
actionable  at  all  if  made  bon6  fide 
by  the  plaintiff*s  superior  in  com- 
mand ;  and  even  the  letter  of  a  cre- 
ditor to  the  Secretary  of  War,  re- 
flecting on  an  officer,  if  boni  fide 
for  the  purpose  of  redress,  is  pri- 
vileged ;  (  Yavrman  v.  Jmi ,  5  B.  & 
A.  642 ;)  it  follows,  of  course,  that, 
h  wndto  fortiori,  an  action  of  this 
kind  could  not  be  sustained  in  such 
a  case,  unless  these  charges,  which 
it  is  not  averred  were  wilfully  false, 
were  made  in  pursuance  of  a  con- 
spiracy; and,  as  it  is  not  averred 
in  this  count  that  they  were  with- 
out reasonable  cause,  nor,  as  al- 
ready observed,  is  it  alleged  that 
they  were  wilfully  false,  the  alle- 
gation of  conspiracy  is  the  more 
essential.  The  count  must  be  con- 
strued in  the  sense  necessary  to 


make  it  good,  and  good  om  against  Dickson 
all  the  defendants,  it  was  necessary  Viscount 
to  allege,  that  General  Peel  con-  Combermbrb 
spired  with  one  or  other,  or  both,  *n<^  Others, 
of  the  other  defendants  to  present 
to  the  Queen  charges  against  the 
plaintiff  which  he  and  they  knew 
to  be  false.  Constitutionally  and 
legally,  the  Queen  could  not,  and 
therefore  it  must  be  taken  that 
she  would  not,  have  acted  but 
upon  his  advice;  and  therefore, 
as  the  damage  could  not  have  been 
sustained  without  bis  concurrence, 
maid  fide  or  bond  fide,  in  the  act; 
and  if  he  had  acted  bona  fide  in 
merely  presenting  charges  which 
the  other  defendants  knew  to  be 
false,  of  course  no  action  of  any 
kind  could  lie  against  him  ;  it  was 
therefore  necessary  to  allege  that  he 
was  a  party  to  the  conspiracy.  But 
as  there  could  be  no  conspiracy  to 
present  false  charges  by  the  Colo- 
nel-in-Chief,  without  either  his  con- 
currence or  that  of  the  Lord 
Lieutenant,  and  as  mere  passive 
concurrence,  counsel,  or  consent, 
would  not  render  any  one  liable 
(Sedman  v.  Walker,  1  Exch.  589), 
it  would  be  necessary  to  establish 
as  against  some  two  or  more  of  the 
defendants  some  ac^i  in  furtherance 
of  the  conspiracy.  It  will  be  seen 
that  the  first  count  alleged,  that 
while  the  Earl  was  Colonel,  Lord 
Combermere  was  Lord  Lieutenant, 
and  General  Peel  Secretary  of  Wor, 
they  conspired  together  to  procure 
plaintiff  to  be  dismissed,  and  in 
pursuance  of  such  conspiracy  ma/i- 
cioutlif  eauted  it  to  be  represented  to 
the  Queen  that  certain  charges  pre- 
ferred against  him  by  the  Earl  were 


632 


CASES  AT  THE 


1863.        regiment,  had  made  against  the  plaintiff,  were  true  and 


Dickson 

9. 

Viscount 

combermerc 

and  Others. 


true;  and  the  count,  it  will  have 
been  seen,  was  only  good  by  con- 
struing it  as  alleging  this  repre- 
sentation to  the  Queen  as  in  pur- 
suance of  the  conspiracy.  And  in 
point  of  law  there  could  be  no 
dismissal  (without  court  martial) 
but  by  the  act  of  the  Queen,  on 
the  representation  of  the  Secretary 
for  War;  and  thus  the  count  turned 
entirely  pn  the  conspiracy  to  make 
a  false  representation  to  the  Queen. 
It  has  been  well  settled,  that  a 
bonS  Jide,  though  erroneoutf  repre- 
sentation to  the  Secretary  at  War  is 
privileged.  Thus,  the  memorial  of 
a  tradesman  addressed  to  the  Se- 
cretary at  War,  complaining  of  the 
conduct  of  a  half-pay  officer  in  the 
army,  for  not  having  paid  a  debt  due 
to  him,  and  stating  the  facts  of  his 
case  fairly  and  honestly,  according 
to  his  opinion  and  understanding  of 
such  facts,  is  not  the  subject  of  an 
action  for  a  malicious  libel,  although 
the  statement  of  those  facts  is  de- 
rogatOTy  to  the  character  of  the 
officer.  (Fairman  v.  Ives,  5  B.  & 
A.  642.)  And  it  would  of  course 
follow  that  a  hon&Jide  representation 
by  the  Secretary  of  State  would  be 
privileged.  And  though,  in  a  later 
case,  it  was  held,  by  the  Court  of 
Queen's  Bench,  in  an  action  for 
libel,  that  a  letter  to  the  Secretary 
of  State,  by  an  inhabitant  of  a 
borough,  imputing  to  a  person  who 
^as  the  town  clerk,  and  clerk  to 
the  justices  of  the  borough,  corrup- 
tion in  the  latter  office,  was  not  a 
privileged  communication;  Blagg 
V.  Sturt,  10  Q.  B.  Rep.  899.  That 
decision  has  itself  been  corrected 
by  a  later  case  in  the  same  Court ; 


Harrium  v.  Bmh^  5  E.  &  B.  3&3; 
where  it  is  conceived  the  true  doc- 
trine is  laid  down,  that  such  a 
communication  honestly  made  « 
privileged.  The  latter  case  was  aU 
the  stronger,  as  the  party  there  was 
really  and  in  truth  a  volunteer,  or 
a  stranger  who  had  no  personal 
interest  in  the  matter.  On  the 
principle  of  that  case,  it  is  dear 
that  tbe  Eari  of  Wilton  and  Lord 
Combermere  in  sending  the  charges 
to  the  Secretary  of  State  were  pri^ 
vileged,  unless  they  acted  ma- 
liciously, and  of  course  it  would 
follow  that  Ae  was  equally  privileged 
in  presenting  them  to  the  Queen  or 
making  any  representation  thereon, 
even  assuming  that  if  he  toene  iiof 
so  any  action  would  lie  against 
him  for  an  act  done  in  his  capacity 
as  Secretary  of  State.  Any  represen- 
tation to  the  Sovereign  must  of  ne- 
cessity be  an  act  done  in  that  cha- 
racter and  capacity,  and  so  the  case 
does  not  come  within  the  principle 
of  that  class  of  cases  in  which  the 
Secretary  of  State  has  been  held 
liable  as  a  trespasser  for  acts  illegal 
and  without  authority.  Thus  it 
was  held  that  a  Secretary  of  State 
is  not  a  conservator  or  justice  of 
the  peace  under  24  Geo.  2,  and 
has  no  jurisdiction  to  grant  a  war« 
rant  to  break  open  doors  to  search 
for  libellous  papers;  and  such  a 
warrant  is  illegal  and  void.  {Entkk 
y.  Carrington,  2  Wile.  275.)  So 
a  Secretary  of  State  is  liable  in 
trespass  for  a  removal  of  a  pri- 
soner by  his  orders,  which  he  had  no 
legal  authority  to  make;  Cobbett 
V.  Grey,  4  Exch.  729.  Here  it 
was  most  clearly  and  properly  with- 
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in  his  authority  to  make  a  repre- 
sentation to  the  Sovereign  as  to  the 
propriety  of  remoring  a  Colonel  of 
Militia.  And  all  the  authorities 
having  any  legal  analogy  establish 
that  for  such  an  act  he  could  not  be 
liable,  if  liable  in  law  at  all,  unless 
he  acted  maliciously  and  without 
reasonable  cause. 

Thus,  although  a  Judge  of  an  in- 
ferior Court  of  Record  is  liable  as  a 
tre$pa$$er  for  an  act  done,  even 
bond  fide,  if  without  jurisdiction; 
Jloutden  v.  Smith,  19  L.  J.,  Q.  B. 
170;  18  Jur.  598;  magistrates  or 
judges  are  never  liable,  even  crimi- 
nally, for  acts  done  within  their 
jurisdiction,  unless  they  have  acted 
corruptly  (A.  v.  Barron,  3  B.  & 
A.  432;  Linford  v.  Fitxroy,  13 
Q.  B.  240),  whether  acting  judi- 
cially or  otherwise,  as  in  the  matter 
of  an  appointment  or  removal  (Res 
y.  Jtatieei  of  Somersetshire,  1  D. 
&  R.  443) ;  and  are  not,  it  should 
seem,  liable  civilly,  where  there 
has  been  no  trespass,  unless  they 
have  acted  not  only  maliciously  but 
without  reasonable  cause ;  Celan  v. 
Hull,  27  L.  J.,  M.  C.  78.  And 
this  appears  to  be  the  general  rule 
of  law  as  to  all  persons  acting  in  a 
judicial,  or  quasi-judicial  capacity ; 
Acland  V.  Buller,  1  Ex.  837; 
Toner  ▼.  Child,  26  L.  J.,  Q.  B. 
151.  And  this  is  viewing  the  case 
most  favourably  to  the  plaintiff,  for 
if,  as  the  Lord  Chief  Justice  held, 
there  was  no  judicial  or  quasi-judi- 
cial jurisdiction,  the  power  being 
discretionary,  then  it  is  clear  that 
there  must  be  proof  of  comipt  and 
dishonest  motive  and  want  of  rea- 
sonable cause  ;  R,  v.  Darlington, 
6  Q.  B.  Rep.  682.      And  as  that 


was  not  alleged  in  this  count,  the 
gist  was  the  conspiracy. 

This  count,  therefore,  conveyed  a 
charge  in  its  nature  essentially 
joint,  and  requiring  that  at  least 
two,  if  not  all  three  of  the  defend- 
ants should  be  convicted,  in  order 
to  sustain  any  verdict  for  the  plain- 
tiff thereon ;  that  being  so,  it  seems 
clear  that  it  could  not  rightly  be 
joined  with  another  count  essenti- 
ally general,  and  on  which  any  one 
of  the  three  might  be  separately 
convicted.  The  Common  Law  Pro- 
cedure Act,  1852  (sect  41),  io 
providing  that  "  causes  of  action,  of 
whatever  kind,  may  be  joined  io 
the  same  suit,"  wisely  and  well 
added,  **  provided  they  be  by  and 
against  the  same  parties  and  in  the 
same  rights;"  and  so  an  action 
against  A.  and  B.,  on  a  joint  cause 
of  action — as  a  bill,  or  joint  debt, — 
could  not  be  joined  with  causes  of 
action  against  A.  and  B.  severally. 
The  misjoinder  is  of  the  more  im- 
portance, in  cases  of  torts,  because 
evidence  admissible  on  one  count 
against  one  or  other  of  the  defend- 
ants might  not  be  legally  admis- 
sible on  the  other  count  on  the 
joint  charge,  and  might  very  much 
prejudice  the  case  as  against  other 
of  the  defendants.  And  it  is  often 
one  of  the  most  difficult  points  in 
cases  of  conspiracy,  whether  a  piece 
of  evidence  as  to  acts  or  words  of 
one  defendant  is  evidence  againat 
the  others;  as  to  which  vide  pott; 
and  it  will  be  teen  that  the  con- 
sideration here  suggested  had  pe- 
culiar force  in  this  case,  as  regards 
the  Secretary  of  State. 

But  further,  it  should  teem  that 
ihe  Secretary  of  State  is,  by  reason 
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of  his  high  office  ond  dignity,  and 
the  proximity  of  his  position  to  that 
of  the  Sovereign,  protected  from 
all  liability  by  action,  and  all  re- 
sponsibility save  to  his  Sovereign 
or  to  Parliament,  for  acts  done  by 
him  in  his  office  as  secretary,  and 
by  way  of  advice  to  the  Sovereign 
B8  Cabinet  Minister.  The  Cabinet 
Ministers  are  those  privy  council- 
lors who,  being  more  immediately 
honoured  with  the  Sovereign's  con- 
fidence, actually  conduct  the  busi- 
ness of  the  government.  •  ♦  ♦ 
Privy  councillors,  on  taking  the 
necessaiy  oaths,  become  imme- 
diately so,  during  the  life  of  the 
Sovereign  that  chooses  them,  sub- 
ject to  removal  at  discretion.  The 
duty  of  a  privy  councillor  appears 
from  the  oaths  of  office,  which 
consists  of  seven  articles: — 1.  To 
advise  the  Sovereign  according  to 
the  best  of  his  discretion ;  2.  To 
advise  for  the  Sovereign's  honour 
and  good  of  the  public,  without  par- 
tiality, &c.;  3.  To  keep  the  So- 
vereign's counsel  secret;  4.  To  avoid 
corruption,  &c.  (2  Black.  Comm. 
by  Steph.  480—481.)  The  office 
of  Secretary  of  State  is  one  of  very 
ancient  date.  He  was,  in  fact,  the 
King's  private  secretary,  and  was 
the  ordinary  channel  of  communi- 
cation between  the  Sovereign  and 
the  subject.  The  duties  of  the  office 
till  the  reign  of  Hen.  8,  were  per- 
formed by  a  single  person.  Thence 
till  the  reign  of  Geo.  3,  there  were 
generally  two.  Since  then,  till  very 
lately,  there  were  three — the  Home, 
the  Foreign,  and  the  Colonial.  And 
now  a  fourth  is  added  for  War. 
To  the  SecreUry  of  Stote  for  the 


Home  Department  belongs  pecu- 
liarly the  maintenance  of  the  peace 
with  the  superintendence  of  the 
administration  of  jusUce,  so  far  as 
the  royal  prerogative  is  concerned. 
It  is  his  duty  to  see  that  the  sentence 
of  all  courts  of  criminal  judicature 
are  carried  into  effect,  except  where 
mitigated  by  the  royal  prerogative 
of  mercy,  and  it  is  chiefly  by  his 
advice  that  the  exercise  of  this  pre- 
rogative is  guided;  per  Lord  Camp- 
bell, C.  J.,  Harrison  v.  Buih,  5 
E.  &  B.  353.  So  of  the  Secretary 
of  State  for  War ;  it  is  by  his  advice 
the  Sovereign  exercises  so  much  of 
the  prerogative  aa  comes  within  his 
province,  as  the  administration  of 
the  militia  when  (/itembodied  does. 
'*  How  can  it  be  said  that  such  a 
functionary  has  not  a  corresponding 
dutt^  when  a  memorial  (compUin- 
ing  of  the  conduct  of  any  one  in 
the  department  entrusted  to  him) 
is  presented  to  him?  He  in  the 
discharge  of  that  duty  might  have 
caused  an  inquiry  to  be  made" 
(Ibid.),  or  have  advised  the  Crown 
to  exercise  her  prerogative  without 
inquiry,  under  the  summary  power 
of  removal  expressly  given  by  the 
Militia  Act,  42  Geo.  3,  c.  90.  But 
without  his  advice  the  plaintiff 
could  not  have  been  dismissed. 
There  is  no  case  in  which  it  has 
been  held  that  a  Secretary  of  State 
is  liable  for  an  act  done  in  the  way 
of  advice  to  bis  Sovereign  in  the 
exercise  of  her  prerogative ;  and,  on 
the  contrary,  in  all  the  cases  on  the 
subject  the  reasoning  tends  to  show 
that  such  an  action  is  not  sustain- 
able with  or  without  allegations  of 
conspiracy  or  malice.    In  Whitfield 
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V.  Lord  Despencer,  Cowp.  754,  the 
Postmaster-General  was  charged 
with  a  breach  of  a  duty  to  the 
subject  as  bailee.  In  Mo»tyn  v. 
Fahigat,  Ibid.  161,  and  all  that 
class  of  cases  down  to  Houston  v. 
Siewart,  2  M.  &  G.  337,  the  officers 
sued,  howerer  high,  and  represent- 
ing the  Crown,  as  Governors  of 
Colonies,  or  as  the  Lord  Lieutenant 
in  this  case,  were  sued  for  acts 
done  directly  to  the  subject,  and 
out  of  their  jurisdiction,  or  in  abuse 
and  excess  of  it,  such  as  in  the 
case  of  a  magistrate  would  sustain 
an  action  of  trespass ;  and  such  as 
was  the  case  in  the  action  against 
the  Secretary  of  State  for  issuing 
an  ill^al  order  of  arrest ;  Cobbcti 
▼.  Grey,  4  Exch.  729. 

But,  on  the  other  hand,  although 
the  precise  question  has  not  directly 
been  decided  in  a  case  of  an  alleged 
tortiouM  act,  within  the  authority  of 
the  Secretary  of  State,  as  it  ha$  in 
a  case  of  contract  or  breach  of  duty 
{Gidley  ▼.  Lord  Palmenton,  2  B. 
&  B.  285),  the  reoioning  in  that 
and  in  other  cases  tends  to  a 
conclusion  against  the  maintenance 
of  such  an  action.  **  It  is  not 
pretended  that  the  defendant  is  to 
be  charged  •  •  •  in  respect  of 
any 'other  than  his  public  and  offi- 
cial character  of  Secretary  at  War. 
It  is  in  that  character  only  that  his 
duty  is  alleged  to  arise,  being  there 
for  a  duty  as  between  him  and  the 
Crown  only  ♦  •  ♦  and  responsible 
only  to  the  Crown*  And  on  prin- 
ciples of  public  policy  an  action  will 
not  lie  against  persons  acting  in  a 
public  character  and  situation, 
which  from  their  very  nature  would 


expose  them  to  an  infinite  multi- 
plicity of  actions  at  the  instance  of 
any  person  who  might  suppose  him- 
self aggrieved ;  and  though  it  is  to 
be  presumed  that  actions  impro- 
perly brought  would  fail,  yet  the  very 
liability  to  an  unlimited  multiplicity 
of  actions  would,  in  all  probability, 
prevent  any  proper  or  prudent  per- 
son from  accepting  a  public  situa- 
tion at  the  hazard  of  such  peril  to 
himself.*' 

Now  this  argument,  although  in 
some  degree  applying  to  all  public 
officers  exercising  any  of  the  powers 
of  the  State,  does  not,  it  is  obvious, 
apply  to  the  full,  except  in  the  case 
of  those  high  functionaries  or  Mi- 
nisters of  State  who  are  in  direct 
contact  with  the  Sovereign,  and 
upon  whom  all  lesser  authorities 
depend,  because  it  is  on  their  ad- 
vice that  the  course  of  justice  and 
of  discipline  throughout  the  entire 
department  which  is  their  province 
depends,  and  everything  turns  on 
the  freedom  of  their  advice,  and 
upon  the  maintenance  of  a  per- 
fect confidence  as  to  its  grounds 
and  reasons,  especially  in  the  case 
of  the  Secretary  of  War,  whose 
province  it  is  to  advise  the  Crown 
in  the  exercise  of  a  prerogative, 
absolute  in  its  nature,  and  involv- 
ing the  right  of  arbitrary  or  dis- 
cretionary dismissal.  That  the  ad- 
vice to  the  Crown  in  such  cases 
is  confidential  was  established  in 
Home  V.  Bentinck,  2  B.  &  B.  161; 
and  it  would  seem  in  the  last  de- 
gree monstrous  to  allow  an  action 
against  a  Minister  of  State  for  an 
alleged  act  of  wrong  in  this  con- 
fidential   advice,  the   grounds    of 
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CoMBERMERB  Tbis  coDsideratioii  cannot  be  at 
and  Others.  ^  tifkcUid  by  tbe  circumstance 
that,  at  tbe  present  time,  the  Secre- 
tary of  War  might  be  examined, 
and  might  explain  tbe  grounds  of 
his  advice  or  decision,  as  in  this 
case  be  did.  For,  in  the  first 
place,  this  he  could  not  do  without 
the  licence  of  the  Crown  ;  which  it 
might  be  inconvenient  to  give  or 
even  to  apply  for,  as  the  application 
might  place  the  Crown  in  a  very 
invidious  and  inconvenient  di- 
lemma; and  next,  until  lately,  he 
could  not  be  allowed  to  explain  the 
grounds  of  his  advice,  and  thus, 
especially  in  tbe  case  of  a  discre- 
tionaiy  dismissal,  be  would  be  neces- 
sarily defenceless ;  and  it  would  be 
perfectly  easy  to  allege  malice  or 
conspiracy,  or  anything  else,  against 
him,  and  support  it  by  some  heated 
one-sided  statements ;  as  he  could 
scarcely,  if  the  case  were  to  go 
to  the  jury  at  all,  and  they  did 
not  happen  to  agree  in  the  pro- 
priety of  the  exercise  of  the  pre- 
rogative, or  thought  it  harsh  and 
oppressive,  escape  tbe  peril  of  an 
adverse  verdict.  In  short,  is  it 
competent  to  an  kidividual,  merely 
by  alleging  malice  or  conspiracy, 
virtually  to  refer  to  the  jury  the 
propriety  of  any  exercise  of  the 
prerogative  of  the  Crown^  by  the 
direct  advice  of  its  immediate  re- 
sponsible advisers  ?  Is  not  any  abuse 
of  that  prerogative  a  ground  only 
of  impeachment?  and  does  it  not 
tend  to  put  our  Constitution  in 
peril,  to  make  a  jury  the  tribunal  to 
which  it  is  to  be  referred,  whether 


a  minister  of  tbe  Crown,  or  its 
responsible  adviser,  in  a  case  with- 
in his  province,  baa  abased  his 
power?  The  observations  of  the 
Court  in  Beatton  v.  Shene^  5  H.  &  N. 
838,  appear  to  go  in  this  direction. 

It  is  true,  that  in  that  case,  and 
also  in  the  present  case,  in  banco, 
on  an  application  against  Genersl 
Peel  to  answer  interrogatories,  it 
was  held,  that  the  Minister  must  at 
all  events  allege  that  the  answers  or 
disdosures  will  be  to  the  detriment 
of  the  public  service  ;  but  in  tlie  for- 
mer case  the  aeiion  was  not  against 
the  Minister,  and  in  the  present  case 
the  objection  was  not  taken,  either 
on  the  application  for  interrogatories, 
or  on  the  trial,  that  the  action 
would  not  lie  at  all,  aa  the  acta 
are  done  in  tbe  office  or  character 
of  Minister  of  State.  In  Irwin  v. 
Gre^t  (vide  poitf)  tbe  Court  of 
Common  Pleas  held,  that  so  soon 
as  it  appeared  that  the  defendant 
had  given  advice  to  bis  Sovereign  in 
the  matter,  he  would  not  be  asked 
what  it  was,  nor  be  sued  for  giving 
it,  and  the  one  proposition  seemed 
to  be  treated  as  involving  the  other. 
In  the  present  circumstance,  the  act 
of  General  Peel  was  clearly  giring 
certain  advice  to  the  Sovereign. 

No  one  but  the  Secretary  of 
State,  except  the  Sovereign  herself 
could  state  on  what  grounds  the 
advice  was  given  to  dismiss  tbe 
officer,  and  tbe  mere  fact  that  ha 
may  now  be  called  as  a  witness, 
either  on  his  own  behalf,  or  by  the 
plaintiff  in  an  action  against  him, 
cannot  have  altered  the  law.  In 
Irwin  V.  Grey,  tbe  Secretary  was 
of  necessity  called  by  tbe  plaintiff, 
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and  in  the  present  instance  be  pro- 
bably must  have  been  so,  to  dis- 
close what  were  the  grounds  of  the 
advice  given  to  the  Sovereign,  had 
it  not  been  for  his  official  letters 
referring  to  the  charges  sent  in  by 
the  two  other  defendants,  by  the 
Earl  as  Colonel,  and  the  Viscount 
as  Commandant.  Taking,  how- 
ever, those  letters  themselves,  it  will 
be  found  that  the  latest  of  them 
distinctly  assigns  as  the  grounds  of 
dismissal  the  neglect  of  the  mess 
meetings  and  accounts,  which  was 
not  disputed,  and  was  in  efiect  ad- 
mitted. Now  taking  that  letter  as 
containing  the  true  grounds  of  dis- 
missal, (and  no  one  but  the  Sove- 
reign or  the  Secretary  could  say  that 
it  was  not  so,)  it  is  manifest  that 
whatever  the  amount  of  malice  may 
have  been,  there  could  be  no  ground 
of  action ;  for  if  that  charge  of 
neglect  was  true,  in  fact,  it  was  for 
the  Sovereign,  as  Commander-in- 
Chief  of  the  Army  and  the  Militia, 
to  exercise  her  discretion  as  to 
whether  it  was  a  sufficient  reason 
for  dismissal ;  and  it  not  being  a 
case  of  dismissal  on  the  sentence 
of  a  court  martial,  on  strict  military 
law,  the  question  of  reasonable  and 
probable  cause  could  not  arise. 
Even  in  the  case  of  a  dismissal  or 
sentence  of  a  regular  court  martial, 
there  is  no  right  of  interference  by 
the  Courts  of  Law  as  regards  the 
legality  of  the  sentence  or  suffi- 
ciency of  the  evidence,  according 
to  military  law,  and  the  utmost 
that  they  can  do  is  to  restrain  ex- 
cess of  jurisdiction.  Indeed,  it 
has  been  held,  that  a  writ  of  pro- 
hibition cannot  issue  to  a  court 


martial  after  sentence  pronounced 
by  the  court  and  ratified  by  his 
Majesty,  and  execution  by  dis- 
missal from  the  army  in  pursuance 
of  such  sentence;  In  re  Fae^  2  Nev. 
&  M.  636;  5  B.  &  Adol.  681.  See 
Rt  Mansergh,  I  Best  &  Smith,  400. 
And  assuming  that  any  action 
could  be  sustained  against  superior 
or  inferior  officers,  for  promoting 
or  prosecuting  charges  wilfully  false 
and  malicious,  it  seems  dear  that 
the  chaises  must,  moreover,  have 
been  without  reasonable  and  pro- 
bable cause.  But  on  a  dismissal 
by  the  Sovereign  on  discretionary 
grounds,  it  seems  difficult  to  see 
how  in  any  case  an  action  could  be 
sustained,  at  all  events,  against  the 
Secretary  of  War,  since  it  must  in 
effect  be  an  action  fbr  advice  given 
to  the  Sovereign,  which  only  he 
could  disclose,  and  which  he  could 
not  without  her  licence  disclose, 
and  which  at  common  law  be 
could  not  be  called  as  a  witness  to 
disclose.  Even  when  the  removal 
has  been  recommended  in  a  report 
of  a  Board  of  Inquiry,  the  report 
has  been  held  absolutely  inadmis- 
sible, not  merely  protected  from 
production  on  the  ground  of  danger 
of  detriment  to  the  public  service 
in  the  particular  instance,  but  in- 
admissible on  general  constitutional 
principles ;  Home  v.  Bentinck,  2  B. 
&  B.  1 30.  It  is  conceived  that  such 
is  the  true  ground ;  that  is,  oue 
not  of  objection  to  be  taken,  but  of 
absolute  rejection  on  constitutional 
grounds,  paramount  to  the  will  of 
the  Minister.  That  was  the  ground 
on  which  the  Court  put  it  in  Irwin 
V.  Grey,  where  the  Secretary  of 
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State  was  not  aaked  if,  in  bis  view, 
the  disclosure  would  be  detrimental 
to  the  public  service;  but  the 
court  said  be  was  not  to  be  allowed 
to  be  asked  at  all,  wbat  advice  he 
had  given ;  and  the  ease  was 
stopped  by  the  Judge,  with  the 
subsequent  sanction  of  the  Court 
That  is,  the  Minister  was  not  al- 
lowed to  be  asked,  and  should  not 
have  been  allowed  to  answer.  The 
reason  is  obvious,  that  the  privilege 
is  not  his,  but  his  Sovereign's,  and 
one  can  easily  conceive  a  case  in 
which  a  disloyal  or  unfaithful 
Minister,  in  times  past,  might  have 
detired  to  disclose  the  advice  he 
had  given,  in  order  to  throw  the 
responsibility  on  the  Sovereign,  of 
an  act  which  he  had  not  advised. 
In  this  TCTy  case,  the  Minister 
might  have  advised,  that  as  the 
main  charges  were  not  proved,  it 
was  not  a  case  for  dismissal,  and 
the  Sovereign  might  have  judged, 
that  enough  was  admitted  to  make 
dismissal  desirable,  in  which  view 
the  Minister  might  have  acquiesced ; 
to  allow  the  Minister  to  disclose  his 
advice  would  be  to  allow  an  un- 
faithful Minister  to  throw  on  his 
Sovereign  the  odium  of  an  act  for 
which  he,  having  assented  to  it, 
was  constitutionally  responsible. 
It  seems,  then,  that  the  exception 
from  disclosure  is  absolute ;  and,  if 
80,  then  it  would  hardly  be  possible 
to  sustain  an  action,  except  on 
grounds  of  dismissal  stated  in  offi- 
cial letters,  assuming  them  to  be 
admissible  at  all,  which,  for  the 
reasons  and  authorities  above  stated, 
it  is  conceived  that  they  would  iwt 


and    removed   him   from  his 


be.  Taking,  however,  the  grounds 
of  dismissal  set  forth  and  averred 
by  the  Minister  in  this  instance, 
they  were  grounds  justified  by  ad- 
mitted facts ;  to  sustain  any  acUoa 
then,  it  must  have  been  shown  that 
these  were  not  the  true  grounds, 
and  that  the  plaintiff  was  dismissed 
really  on  other  grounds,  and  on 
charges  wilfully  false.  But  this 
could  not  be  shown  without  show- 
ing what  had  operated  upon  the 
Sovereign's  mind,  which  even  the 
Secretary  could  scarcely  know,  and 
which,  it  is  clear,  he  could  not  be 
allowed  to  discloae,  even  were  he  * 
willing  lo  do  so;  nor  could  he, 
without  the  royal  licence,  disclose 
even  the  advice  he  had  given.  And 
that  would  depend,  not  merely  on 
his  oath,  as  a  privy  councillor,  to 
secresy,  which  the  Sovereign  could 
dispense,  but  on  the  constitutional 
importance  of  entire  and  unfettered 
freedom  in  any  advice  given  to  the 
Sovereign,  and  on  the  high  dignity 
of  the  office,  and  the  importance 
and  necessity  of  preserving  its 
holder  from  being  harassed  by  ac- 
tions on  false  pretences  of  malice 
or  corruption.  In  this  respect  it 
resembles  that  of  a  Judge  of  a 
Superior  Court,  who  cannot  be  sued 
on  any  such  pretence.  So  was 
held,  in  this  Court,  in  the  pre- 
vious  term,  in  the  case  of  Fray 
V.  Blackburn,  an  action  against 
one  of  the  Judges  of  this  Court,  in 
which  mala  fide$  was  idly  alleged. 
The  judgment  of  Crompton,  J., 
on  demurrer  to  the  declaration  was, 
that  no  action  would  lie  against  a 
Judge  of  a  Superior  Court  for  any 
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Second  count :  that  while  the  plaintiff  was  Lieutenant- 
Colonel,  and  while  the  defendant,  the  Earl  of  Wilton, 


act  done  in  his  office  aa  Judge — 
whatever  allegations  might  be  in- 
serted— the  judgments  being  based 
on  the  broad  general  principles  of 
public  policy,  requiring  that  the 
Judges  should  not  be  harassed  by 
actions  at  law,  in  which,  of  course, 
anything  could  be  alleged  without 
any  foundation.  So  it  has  been 
held  by  the  Privy  Council  that 
trespass  for  false  imprisonment  will 
not  lie  against  a  Judge  for  acts  done 
judicially  by  him;  Taaffe  v.  Downes, 
3  £.  T.  Moore,  36.  The  remedy,  in 
the  improbable  case  of  mala  JUfes, 
is,  whether  in  the  case  of  one  of  the 
Judges,  or  of  a  Secretary  of  State, 
impeachment,  or  petition  to  Par- 
liament Nor  even  in  tlie  case  of 
an  inferior  Judge,  or  public  func- 
tionary, will  an  action  lie  for  an 
act  within  his  province,  without 
malice  and  want  of  reasonable 
cause.  The  recent  case  of  Irwin 
V.  Greyt  pott^  appears  to  apply 
the  same  principle  to  the  Secre- 
tary of  State,  upon  the  same  broad 
principles  of  public  policy,  on  which, 
indeed,  it  had  always  been  held  that 
communications  in  official  corre- 
spondence could  not  be  produced  in 
evidence,  in  an  action  against  a  per- 
son holding  a  public  office,  for  an 
injury  supposed  to  have  been  done 
in  the  exercise  of  the  powers  of 
such  office ;  Anderson  v.  Hamilton, 
2  B.  &  B.  244,  n. 

In  this  case  the  Minister  waived 
any  exemptions  and  obtained  his 
Sovereign's  leave  to  disclose  any 
advice  he  had  given.  Taking  the 
avowed  grounds  of  dismissal,  neg- 
lect  of  mess    meetings   and    ac- 


counts, they  were  admitted  to  be 
well  founded  in  fact ;  and,  as  to 
any  other  suggested  or  supposed 
grounds,  the  Secretary  of  State 
could  not  do  more,  even  with  the 
leave  of  the  Sovereign,  than  disclose 
that  he  had  submitted  them  to  the 
Sovereign  and  given  certain  advice 
thereon ;  and  he  could  not  show 
what  had  operated  on  his  Sove- 
reign's mind.  This,  therefore,  did 
not  enable  him  to  disclose  on  what 
grounds  the  plaintiff  was  really 
dismissed ;  and  even  if  it  did,  it 
is  a  grave  question  whether  the 
exemption  is  one  which  the  Minis- 
ter can  waive,  and  whether  it  is 
not  a  matter,  not  of  feeling,  or 
of  personal  protection,  but  one  of 
public  policy,  which  it  is  for  the 
Court  to  enforce  and  uphold  in 
the  interests  of  the  public.  The 
precedent  set  by  one  Minister,  from 
feelings  of  high  spirited  honour, 
might  place  another  Minister,  on  a 
future  occasion,  in  a  very  invidious 
position,  and  oblige  him  either  to 
run  a  risk  of  injury  to  the  public 
service  or  to  incur  the  odium  of 
appearing  to  raise  the  objection  for 
the  purpose  of  personal  protection. 
It  is  conceived  that  it  is  not  a  mat- 
ter of  protection  or  exemption  for 
the  sake  of  the  person,  but  of  the 
naiion,  and  that  such  matters  as  are 
within  the  scope  and  province  of 
the  proper  functions  of  a  high 
Minister  of  State  are  not  the  fitting 
subject  of  an  action  at  law,  and 
not  fit  to  be  submitted  to  a  trial 
by  jury,  but  are  of  so  high  a  nature 
that  they  are  reserved  for  the  espe- 
cial and  exclusive  cognizance  of 
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was  Colonel  of  the  regiment^  and  while  the  defendant 
Viscount  Combermere  was  Lord  Lieutenant,  and  while 


Parliament  It  will  be  observed 
tliat  at  the  close  of  tbe  case  for  the 
plaintifi^  Bovill  remarked  that  there 
was  no  evidence  that  the  plaintiff 
had  been  removed  on  the  grounds 
suggested  to  be  false,  but  that  he 
declined  to  take  the  objection,  as 
General  Peel  desired  to  be  caUed. 
But  it  is,  on  that  account,  the  more 
important  to  point  out  that,  on 
the  plaintiff's  evidence,  there  was 
clearly  no  cause  of  action,  and  that 
it  is  a  grave  constitutional  question 
whether,  against  the  Secretary  of 
State  any  such  action  would  lie, 
and  whether  he  could  be  called  as 
a  witness,  either  against  himself  or 
in  self-defence,  to  disclose  not 
merely  his  advice  to  his  Sovereign, 
but  the  grounds  which  may  have 
influenced  her  decision  and  her 
judgment  For  in  theory  of  law 
the  judgment  and  the  decision  was 
that  of  his  Sovereign,  as  a  matter 
of  discretion ;  and  even  he  could 
not  tell  what  had  influenced  or  de- 
cided the  judgment  Now  it  is  in  the 
nature  of  objections  of  this  nature 
to  the  trial  of  an  action,  on  the 
ground  of  public  policy,  that  they 
arise  upon  the  trial,  although  they 
may  also  be  raised  by  pleading 
upon  tbe  record,  especially  if,  as  in 
this  case,  the  very  pleading  the 
matter  would  entail  the  very  mis- 
chief which  it  is  desired  to  avoid ; 
for  of  course  a  plea  that  the  matter 
was  done  in  the  discharge  of  the 
confidential  duty  of  adviser  to  the 
Sovereign  would — beyond  its  either 
involving  a  confession  of  the  con- 
spiracy, or  amounting  to  not  guilty 
— raise,  in  some  degree,  indirectly, 


the  very  question  which  pobKc 
policy  precludes.  It  is  undoubtedly 
true,  as  a  general  rule,  that  if  the 
facts  alleged  in  the  declaration  be 
proved,  it  is  the  duty  of  the  jury  to 
find  for  the  plaintiff,  and  if  these 
hueU  do  not  disclose  a  sufficient 
cause  of  action,  the  defendant 
must  move  in  arrest  of  judgment; 
Lumley  v.  Alldaj^,  1  C.  &  J.  303 ; 
and  the  duty  of  the  Judge  is  not  to 
consider  whether  the  facts  charged 
give  a  ground  of  action,  but  to 
assist  the  jury  in  matters  of  law 
which  may  arise  upon  the  trial  of 
those  facts;  Ibid,  Here  the  question 
is  not  as  to  the  cause  of  action,  but 
is  rather  an  objection  on  the  ground 
of  public  policy,  on  the  trial  of  the 
question,  and  it  is  an  objection 
ttUogether  paramount  to  the  partiet; 
so  that  even  if  the  defendant  did 
not  take  the  objection,  it  would  be 
the  duty  of  the  Judge  to  do  so,  in 
the  interest  of  the  State ;  and  a  case 
might  occur  in  which  an  un&ithful 
or  disloyal  ex-Miuister  might  actu- 
ally be  anxious  to  have  a  matter 
disclosed  which  it  would  be  the  duty 
of  the  Judge  to  exclude.  Thus  in 
the  case  of  its  coming  out  on  the 
trial  of  a  civil  action  that  the  matter 
is  felony,  it  is  the  duty  of  the  Judge 
at  once  to  stop  the  action  and  direct 
the  indictment  of  the  defendant, 
though  he,  of  course,  would  gladly 
waive  the  penalty  and  compound 
for  damages.  (See  the  recent  case 
of  WelliKkv.  Con9tantine,2  Fost.8i 
Fin.  791.)  Tbe  decided  cases  all  are 
in  favour  of  the  view  here  presented. 
Thus  in  Cobttett  v.  Grey,  4  Exch. 
729,  the  action  was  held  to  lie  only 


SITTINGS— QUEEN'S  BENCH. 


541 


the  defendant  General  Peel  was  Secretary  for  War,  they, 
the  defendants,  wilfully,  maliciously  and  without  any  reason- 
able or  probable  cause  (a),  and  by  means  of  divers  false  and 

because  there  had  been  a  trespass ; 
an  act  of  force  to  the  person  of  the 
plaintiff  by  the  order  of  the  Secre- 
tary of  State,  without  any  legal 
authority.  But  in  an  action  against 
the  captain  of  a  vessel  of  war,  for 
an  act  to  the  property  of  the  plain- 
tifiP  ratified  by  the  Government,  it 
was  held  that  the  ratification  of  the 
defendant's  act  by  the  Ministers  of 
State  was  equivalent  to  a  prior 
command,  and  rendered  it  an  act 
of  State,  for  which  the  Crown  alone 
was  responsible  (Parke,  B.,  dubi' 
tante),  and  that  such  defence  was 
open  under  the  general  issue ;  Bu- 
ran  v.  Denman,  2  Exch.  167.  So 
it  has  been  held  that  Commissioners 
appointed  under  a  public  act,  to  do, 
on  behalf  of  the  executive  govern- 
ment of  the  country,  certain  things 
for  the  benefit  of  the  public,  are  not 
liable  in  the  same  manner  as  a  pri- 
vate company  is  held  to  be,  in  con- 
sideration of  the  statutable  powers 
granted  to  them;  Reg,  v.  Woodi 
and  Forttti  {Commusioners)^  19 
L.  J.,  Q.  B.  497.  The  principle 
of  that  decision,  and  of  the  cases 
there  cited,  point  to  the  same  con- 
clusion ;  and  it  is  shown  that  a  con- 
trary view  would  lead  to  the  most 
alarming  results,  and  virtually 
transfer  the  control  of  the  executive 
government  from  Parliament  to  a 
jury.  In  this  very  case  it  will  be 
seen  that  recourse  was  had  to  Par- 
liament, and  that  the  Secretary  of 
State  in  his  place  in  Parliament 
answered  upon  the  matter;  which, 
constitutionally,  he  could  not  have 
done,  had  it  been  a  matter  concern- 


ing the  common  justice  of  the  na- 
tion as  between  subject  and  subject. 
(a)  This  count  is  obviously 
framed  with  a  view  to  avoid  the 
construction  which,  it  is  conceived, 
must  be  put  upon  the  previous 
count  (viz.,  that  of  a  joint  act), 
and  to  make  it  available  against 
any  one  of  the  defendants  who 
might  be  shown  to  have  been  a 
party  to  the  making  or  transmit- 
ting of  charges  known  to  be  false, 
and  made  without  reasonable  and 
probable  cause.  It  is  conceived  that 
as  to  the  acts  of  parties  acting  within 
the  scope  of  their  office  and  function, 
as  in  the  case  of  military  superiors, 
charges,  though  false,  or  a  dis- 
missal although  groundless,  can- 
not be  made  a  cause  of  action, 
unless  either  by  reason  of  conspi- 
racy, or  want  of  reasonable  and 
probable  cause,  however  malicious 
the  act  might  be.  It  seems  a  gene- 
ral principle,  that  an  act,  in  the 
scope  of  a  legal  right  or  duty,  is 
never  actionable  merely  by  reason 
of  malice  and  damage.  Even  in 
cases  between  one  private  party 
and  another,  if  the  act  is  such  as 
was  within  the  scope  of  a  public 
right — though  in  abuse  of  it — no 
action  will  lie  without  both  malice 
and  want  of  reasonable  cause,  as 
in  the  case  of  one  party  suing  out 
a  ca,  ta.  against  another  knowing 
that  he  has  a  protection  from 
process;  Roret  v.  I^irit,  5  D.  & 
L.  171.  But  even  malice  and  want 
of  probable  cause  will  not  give  a 
cause  of  action  where  the  injury 
was  in  the  course  of  regular  though 
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186S.        malicious  charges,  complaints  and  accasations  by  them 

^"^^      made  against  the  plaintiff  touching  his  conduct  as  Lieu* 

•.  tenant'Colonely  and  by  falsely  and  maliciously  pretending 

CoMBBRMBRB  ^^^^  ccrtaiu  charges  were  by  Lord  Combermere  ascertained 

and  Other*.    ^  jjg  ^j^^^  ^nd  just,  caused  the  plaintiff  to  be  displaced 

from  his  office.     Plea :  Not  Guilty. 

Coleridge,  Denman  and  O.  Allan  for  the  plaintiff. 
Sir  W.  Atherton  (Attorney-General)  and  Dowdeswell  for 
General  Peel. 


abusive  exercise  of  tbe  powers  and 
process  of  a  Superior  Court  of  Law, 
the  remedy  in  such  case  being  an 
application  to  that  court  to  set  aside 
the  oppressive  procedure  and  inflict 
condign  punishment  So  held  in  a 
court  of  error;  De  Medina  v. 
Grow,  10  Q.  B.  152.  Now  the 
Secretary  of  State,  or  the  Com- 
mander-in-Chief, stand  at  the  head 
of  the  army  and  militia ;  the  superior 
commanders  of  corps  are  respon- 
sible to  them,  and  the  appeal  lies 
from  them  to  the  Queen  or  Par- 
liament, and  in  this  instance  both 
these  appeals  were  pursued.  It  is, 
to  say  the  least,  doubtful,  therefore, 
whether  an  action  at  law  is  the 
proper  remedy  in  such  a  case,  even 
as  against  the  Commanders,  they 
having  acted  within,  though  in 
abuse  of,  their  functions.  But  it 
appears  manifest  that  no  action 
will  lie,  under  any  pretence,  against 
the  Secretary  of  State  in  such  a 
case.  And  as  against  the  other 
defendants  there  would  be  the 
question  of  reasonable  and  pro- 
bable cause  (assuming  that  it  could 
arise  at  all  in  a  case  of  discre- 
tionary dismissal),  which  was  one  of 
law  for  the  Judge,  upon  the  facts  as 
proved  or  admitted.  As  regarded 
the  avowed  ground  of  dismissal — 


neglect — tbe  facts  were  admitted; 
but,  as  regarded  the  others,  they 
were  not  so ;  and,  beside  the  ques- 
tion of  probable  ground  for  belief, 
there  was  the  question  of  belie/  in 
the  minds  of  the  defendants,  which, 
of  course,  would  be  one  of  fact  for 
the  jury.  On  the  trial  of  an  action 
for  a  malicious  prosecution,  when 
the  existence  of  reasonable  and 
probable  cause  is  established  in  the 
opinion  of  the  Judge,  defendant  is 
entitled  to  a  nonsuit  in  the  absence 
of  proof  of  a  belief  in  defendant's 
mind  that  there  was  not  reasonable 
and  probable  cause ;  and  it  should 
seem  that,  whether  such  belief  ex- 
isted in  defendant's  mind,  is  a 
question  for  the  jury  in  forming 
their  opinion  on  the  existence  of 
malice;  Turner  v.  Ambier,  16  Jur. 
346;  11  Law  J.,  Q.  B.  158.  In 
this  case,  therefore,  as  regarded 
the  disputed  charges,  even  assum- 
ing probable  cause  for  some  of  them 
(others  of  them  being  admitted  to 
be  unfounded),  there  would  be  the 
question  of  belief'  for  the  jury.  It 
is  to  be  observed  further,  that  the 
Lord  Chief  Justicb  was  not  called 
upon  to  nonsuit,  but,  notwithstand- 
ing, seems  to  have  had  great  doubt 
as  to  the  maintenance  of  the  action ; 
vide  post. 
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Bovill  and  Field  for  Lord  Combermere.  1^^- 

Lush  and  Milward  for  Lord  Wilton.  ^^^'i"**" 

VlBCOUlTT 

Particulars,  delivered  under  a  Judge's  order,  stated  that  Combbrmbrb 
**  the  charges"  referred  to  in  the  declaration  were  those 
contained  in  the  Report  of  a  Regimental  Board  of  July, 
1857;  in  a  letter  of  the  Earl  of  Wilton  to  Lord  Comber- 
mere,  of  26th  May,  1858;  and  a  letter  of  Lord  Comber- 
mere  to  General  Peel,  of  9th  June,  1858. 

According  to  the  plaintiff's  case  these  letters  arose 
thus : — 

It  appeared  that  the  nature  of  the  militia  service  was 
such  that  an  officer  could  only  be  removed  by  the  Crown, 
of  course  upon  the  advice  of  the  Secretary  for  War. 
During  the  period  of  their  embodiment  the  militia  were 
subject  to  the  Mutiny  Act,  the  Articles  of  War,  and  the 
regulations  of  the  service.  One  of  these  was,  that  the 
officer  in  command  should  look  after  the  mess  and  the 
mess  accounts,  and  see  that  the  accounts  did  not  get  into 
arrear,  so  as  to  cast  discredit  on  the  regiment.  Regularly, 
when  a  regiment  was  permanently  embodied,  a  mess  com- 
mittee would  be  formed,  but  the  regular  system,  it  was 
urged,  could  scarcely  be  applied  at  first  to  a  regiment 
merely  called  out  for  a  few  days.  It  was  admitted,  how- 
ever, that  when  a  militia  regiment  was  embodied  they  were 
under  the  usual  military  regulations. 

The  ''  Military  Regulations''  were  put  in,  and  it  appeared 
that  it  was  part  of  the  duty  of  a  commanding  officer  to 
maintain  a  system  of  economy,  especially  with  regard  to 
the  officers'  mess ;  and  to  discourage  unnecessary  entertain- 
ments and  needless  expenses  of  all  kinds,  and  to  see  that 
the  mess  accounts  were  regularly  kept  and  checked. 

It  further  appeared,  that  the  lord  lieutenant  of  a  district 
is  ex  officio  commandant  of  the  militia  within  it. 

The  particular  facts  out  of  which  the  action  arose  were 
these : — In  March,  1855,  the  2nd  Tower  Hamlets  Regiment 

VOL.  m.  p  p  p.p. 
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1863.        of  Militia^  of  which  Colonel  North  was  then  Lientenant- 
^f^^'^^      Colonel   and   the   Earl  of  Wilton  Colonel-in-Chief,  the 

DiCKlON 

V.  plaintiff  being  then  only  a  Major  in  it,  was  embodied,  and 

CfmrnwuLz  &  mess  was  formed  (at  first  without  a  mess  committee), 
and  Oikcn.  ^j^j^  ^  ^^gg  fy^ j  ^q  which  all  the  officers  of  course  con- 
tributed. In  the  summer,  certain  entertainments  took 
place,  the  expenses  of  which  were  drawn  from  the  mess 
fund.  In  August,  1866,  Colonel  North  left  the  regiment, 
and  Major  Dickson  succeeded  him  as  Lieutenant^Colonel, 
Captain  Walker  succeeding  as  Major.  In  October,  1866, 
a  mess  committee  was  appointed,  of  which  Captain  Dixon 
was  president.  In  June,  1866,  the  regiment  was  disem- 
bodied, debts  were  found  owing,  and  some  dissatisfaction 
and  disputes  arose  as  to  the  accounts.  Colonel  Dickson 
complained  that  Captain  Dixon,  the  mess  president,  had 
not  rendered  his  accounts,  and  applied  to  the  Earl  to 
enforce  their  adjustment. 

It  was  admitted  that  mess  meetings  had  not  been  held, 
and,  so  far  from  its  being  disputed,  it  was  stated,  as  part 
of  the  case  for  the  plaintiff,  that  he  had  always  been  of 
opinion  that  there  had  been  mismanagement,  and  that  if 
the  mess  fund  had  been  well  conducted  there  need  not  have 
been  such  arrears;  and  in  February,  1867,  he  suggested 
that  the  officer  (Captain  Dixon),  who  had  been  president 
of  "  the  mess  committee"  for  three  months,  should  render 
his  accounts,  which,  it  appeared,  he  had  not  done,  and 
with  that  view  applied  to  the  Earl. 

On  the  9th  of  May,  1867,  he  wrote  a  letter  to  Lord 
Wilton,  complaining  that  the  mess  accounts  had  not  been 
rendered,  and  pressing  that  they  should  be  gone  into.  He 
said  he  never  had  any  answer  to  that  letter,  nor  any  com* 
munication  from  the  Earl  as  to  the  order  issued  on  the  18th 
of  May  for  a  Board  of  Inquiry  into  the  accounts  of  the 
regiment.  He  never,  he  said,  saw  the  order  until  before 
the  Board  of  Inquiry  at  the  War  Office. 

There  was  no  evidence  of  any  ill-will  on  the  part  of  the 
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Earl  towards  the  plaintiff  before  or  at  this  time,  other  than  1863. 

the  circumstances  of  the  appointment  of  the  Board ;  but  it  ^T*^'*^^ 

was  suggested  that  these  circumstances  showed  a  desire  p. 

to  get  rid  of  the  plaintiff.  Combmiibrs 

The  order  for  the  Regimental  Board  of  Inquiry  was  •"dOthew. 
issued  by  the  Earl : — 

"  To  examine  into  the  me«  accounts  from  the  date  of  the  emhodiment 
of  the  regiment,  when  each  of  the  mess  presidents  for  the  period  of  his 
office  will  he  ready  to  hand  o?er  all  vouchers  and  receipts.  The  Board  to 
consist  of  Major  Walker  and  the  two  senior  captains,  and  to  report  their 
proceedings  to  Colonel  the  Earl  of  Wilton." 

The  plaintiff  stated  that  he  had  attended  this  Board  of 
Inquiry  once  or  twice,  when  desired  to  do  so,  and  pro- 
duced his  receipts,  and  did  not  complain  of  his  not  having 
been  heard.  He  complained,  in  his  evidence,  that  the 
three  officers  next  in  succession  to  him,  and  who,  there- 
fore, as  he  suggested,  had  an  interest  in  his  removal,  should 
have  been  appointed  to  inquire  into  his  conduct  (a).  But 
he  did  not  say  he  had  complained  of  this  at  the  time. 

In  July,  1856,  the  Board  made  their  report  to  the  Earl. 

The  report  of  the  Regimental  Board  was  sent  by  the 
Earl  to  the  plaintiff,  and  the  principal  paragraphs  in  it, 
with  his  remarks  thereon,  were, — 

That  between  the  embodiment  of  the  regiment  in  March,  1855,  and 
the  formation  of  the  mess  in  October,  1855,  there  was  a  misapplication 
of  the  funds  of  the  regiment  for  entertainments,  the  costs  of  which  ought 
to  have  been  defrayed  by  the  officers  at  that  time  belonging  to  the 
regiment  Since  that  period  the  affairs  of  the  mess  have  been  conducted 
by  the  president  of  the  committee  acting  under  the  sole  direction  of 
Lieutenant^olonel  Dickson,  by  whom,  contrary  to  the  usages  of  the 
service,  large  orders  have  been  given  for  plate  and  utensils  without  the 
consent  of  the  officers  being  obtained  at  mesa  meetings,  or  any  steps 
being  taken  to  ascertain  the  state  of  the  funds. 

The  Board  has  also  to  report  that  it  appears  that  the  funds  have 
become  thus  unfortunately  indebted,  from  there  having  been  no  due  in- 
vestigation of  their  state ;  ''  for  during  the  whole  time  of  the  embodiment 
of  the  regiment,  it  does  not  appear  that  there  was  more  than  one  mess 
meeting  for  the  purpose  of  examining  the  accounti,  at  which  meeting  no 
business  could  be  transacted,  as  the  agents  had  not  fumuhed  an  abstract 
(a)  Sed  vide  pott,  p.  574. 
pp2 
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of  tbe  accounts,  and  consequently  not  one  of  the  oflScers  was  in  any  way 
acquainted  with  the  state  of  the  funds  or  knew  what  liabilities  had  been 
incurred,  which  the  state  of  those  funds  did  not  warrant." 

[Colonel  Dickson's  remarks  on  these  statements  were  to  the  efiect  that 
Lord  Wilton  was  aware  of  the  orders  and  entertainments  which  were 
usual  and  necessary,  and  that  **  the  liabilities  were  pretty  generally  known 
to  the  officers,  but  the  statement  as  to  the  disuse  of  mess  meetings  was 
admitted  and  no  excuse  given  except  that  they  were  in  confusion."] 

The  Board  have  to  report  that  Lieutenant-Colonel  Dickson  has  re- 
ceived and  disposed  of  a  large  amount  of  money  belonging  to  the  funds, 
and  still  holds  a  balance.  In  examining  the  accounts  they  find  that  since 
15th  February,  1856,  he  has  kept  in  his  possession  different  amounts  of 
money  belonging  to  the  funds  of  tbe  regiment,  although  at  the  same  time 
there  were  outstanding  bills  and  frequent  applications  to  him  fimn  trades- 
people for  a  settlement  of  their  claims. 

[The  Colonel  wrote  on  this : — Very  fortunate  I  did  so  or  the  credit  of 
the  regiment  would  have  suffered.  The  Lieutenant-Colonel  was  the  taiget 
shot  at  since  the  disembodiment.  I  consider  I  have  managed  the  appli- 
cants extremely  well,  considering  the  heavy  claims  and  small  funds  to 
meet  them.  I  paid  away  according  to  my  discretion  the  funds  at  my 
disposal  handed  to  me  by  the  Colonel,  and  with  the  sanction  of  Lord 
Wilton  and  responsible  to  him  alone.  I  paid  210/.  to  the  wine  merchantu^ 
which  I  regret,  as  from  the  large  amount  of  wine  consumed  by  the  mess, 
between  300/.  and  400/.,  tbe  presidents  ought  to  have  attended  to  the 
liquidation  of  these  claims,  as  they  were  receiving  and  did  receive  a  veiy 
considerable  amount] 

The  Board  also  found,  that  on  the  9th  February,  1857,  the  Lieutenant- 
Colonel  held  in  his  possession  a  balance  of  27/.,  and  [Colonel  Dickson 
wrote  on  this :  This  is  probably  correct]  about  the  same  time  received  sums 
which  nearly  came  to  the  amount  of  200/.,  and  that  no  payments  were 
made  by  him  until  the  Board  commenced  sitting;  viz.,  1st  and  2nd 
June  instant,  although  there  were  many  claims  on  the  regiment. 

[Colonel  Dickson  remarked  on  this : — Part  of  this  went  to  satisfy  the 
wine  merchants  and  part  to  the  linen  merchants.] 

[Colonel  Dickson  further  went  into  statements  with  a  view  to  show  ihat 
he  had  only  in  his  hands  a  small  sum,  but  it  will  be  seen  he  not  only  did 
not  dispute  the  fact  of  the  confusion  of  accounts  and  neglect  of  the  mess 
fund,  &c.,  but  made  it  part  of  his  own  statement  in  defence^  throwing  the 
responsibility  on  the  mess  presidents.] 

In  conclusion,  Colonel  Dickson  wrote : — "  That  he  was  satisfied  that 
there  was  some  great  deficiency  in  the  accounts  of  the  wine  fund,  and  he 
desired  leave  to  examine  them  with  an  accountant,  declaring  that  his 
remarks  would  be  corroborated  by  vouchers,  which  he  begged  Lord 
Wilton  to  peruse,  and  desired  to  be  allowed  to  attend  him  with  them." 

The  plaiutifF  stated  that  the  Earl  of  Wilton  had  not 
acceded  to  this  latter  request. 
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The  plaintiff^  in  bis  evidence,  entered  into  explanations        1863. 
of  the  charges  as  to  mess  meetings  and  mess  funds,  very 
much  to  the  effect  of  bis  written  statements,  not  so  much  «. 

disputing  the  facts  above  set  forth,  but  excusing  himself  combbrmbrb 
from  responsibih'ty.  He  stated,  in  general,  that  the  Colonel  *°*^  Othen. 
declared  Lord  Wilton  was  privy  to  the  expenses  which  had 
been  incurred,  though  he  did  not  show  that  he  was  aware 
of  the  state  of  the  regimental  funds  at  the  time.  He  said 
there  were  no  particular  regulations  as  to  the  times  at  which 
mess  meetings  were  to  be  held  to  audit  the  accounts. 

The  plaintiff  stated  that,  though  there  were  not  regular 
mess  meetings,  the  officers  were  aware  of  the  goods  he  had 
ordered,  and  that  the  Earl  certainly  was  as  much  aware  as 
he  was  that  there  were  not  regular  mess  meetings.  During 
the  summers  of  1855  and  1856,  he  was,  he  said,  constantly 
in  communication  with  Lord  Wilton,  and  told  him,  in 
August,  1856,  that  the  subscriptions  of  the  officers  to  the 
wine  fund,  which  was  distinct  from  the  mess  fund,  had 
been  paid  and  received,  but  not  duly  applied  by  the  mess 
president  It  was  the  business  of  the  mess  president,  he 
said,  to  see  that  the  wine  merchant  was  paid,  receiving 
the  money  from  the  mess  waiters,  who  received  the  sub- 
scriptions from  the  officers. 

In  point  of  fact,  however,  the  arrears  and  neglect  of  the 
accounts  were  not  denied,  and  were  admitted  facts  in  the 
case  all  along. 

It  did  not  distinctly  appear,  upon  the  plaintiff's  case, 
when  the  Earl,  as  Colonel,  sent  the  report  of  the  Regi- 
mental Board  to  Lord  Combermere,  as  Lord  Lieutenant ; 
but  it  was  not  until  many  months  after;  and  when  he  sent 
it  he  also  sent  the  plaintiff's  counter-statements. 

On  the  18th  March,  1857,  the  plaintiff  stated,  he  was 
sent  for  by  Lord  Combermere,  who  spoke  to  him  in  a 
friendly  way  on  the  subject 

Up  to  this  time  there  was  not  only  no  evidence  of  ill- 
will,  or  ill-design,  on  the  part  of  either  of  these  two  de- 
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IMS.        feodants  towards  the  plaintiff,  bat,  oo  his  eTidenoe,  quite 
J^  the  contrary  appeared  to  have  been  the  case. 

•u  On  the  9th  April,  1857,  the  Earl  of  Wilton  was  sned,  by 

CoMBBKvsKB  One  of  the  tradesmen  who  had  supplied  the  mess  **  list,"  for 

wmd  OthoEB.     ^  ^^^  considerable  som,  which  he  had  to  pay ;  and  it  was 

suggested  that  this  was  the  cause  of  a  lerengeful  feeling  on 

his  mind  towards  the  plaintiff. 

On  the  30th  April,  the  plaintiff  stated  he  was  sent  for 
again  by  Lord  Combermere,  who,  he  said,  showed  quite  a 
different  tone,  and  said  to  him  angrily,  **  You  have  allowed 
your  Colonel  to  be  sued,  and  must  resign ;"  from  which  it 
was  suggested  and  sought  to  be  inferred,  that,  at  this  time, 
the  Earl  had  seen  Lord  Combermere,  and  influenced  his 
mind  against  the  plaintiff;  who  stated  that,  at  this  interview. 
Lord  Combermere  pointed  to  the  papers  which  had  been 
sent  in  upon  the  subject,  and  said  he  "  could  make  notiiing 
of  them ;"  from  which  it  was  su^ested,  and  sought  to  be 
inferred,  that  he  had  taken  a  hostile  resolution  against  the 
plaintiff,  without  due  inquiry,  or  any  care  to  ascertain  the 
merits  of  the  case  (a). 

(a)  At  already  stated,  by  the  law.  Lieutenant   or    the    Secretaiy  of 

there  is  a  discretionary  power  of  War,  sopposing  the  latter  to  be 

removal,  and  therefore  no  inquiry  liable  at  all ;  as  to  which  mde  tade, 

would  be  strictly  necessary ;  and  And  in  the  first  instance,  as  to  the 

although  no  doubt  the  concurrence  Lord  Lieutenant,  it  would  not  he 

of  either  the  Lord  Lieutenant  or  the  necessary  that  he  should  adopt  any 

Secretary  of  War  in  the  resolution  particular    course    of    procedure, 

to  efiect  the  removal  of  Uie  Lieu-  provided  he   took  such  means  to 

tenant-colonel,  without  any  inquiiy  satisfy  his  mind  as  an  honest  man 

at  all,  would  be  evidence  of  mala  ought  naturally  and  reasonably  take 

fidet  (and  it  was  so  put  on  the  part  in  such  a  case.  Long  ago  it  was  laid 

of  the  plaintiff) ;  yet  it  is  to  be  down  that  there  are  two  species  of 

observed  that  no  judicial  inquiry  procedure,  the  natural  and  fonnal, 

being  legally  necessary,  any  such  and  that  the  former  only  requires 

inquiry  as  might  reasonably  satisfy  natural  justice.  «  Sont  deux  powers 

the  mind  of  any  honest  man  wonld  et  process,  s.  poteneia  ordinata  et 

be  sufHcient  to  negative  any  sug-  absoluta:    ordinata  est  come  ley 

gestion  of  maiajidei  ;  and  that  was  positive  come  certein  ordre ;   sed 

all  that  would  he  necessary  to  show  lex  naturm  non  habet  certum  ordi" 

either  on  the  part  of  the  Lord  nem^  sed  per  quemcunque  modum 
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On  the  3rd  May,  the  Earl 

Veritas  scire  poteret,  et  ideo  dicitur 
procetfus  abaolutus ;  et  a  lege 
naturae  requiritur  que  lea  partiea 
aont  preaenta  (ou  que  ila  aont  ab- 
aentea  per  eontumancy)  et  ezami- 
natio  Teritatis."  (Year  Book,  9 
£dw.  4,  c.  15.)  So  in  Bracton, 
all  that  ia  laid  down  aa  nece*- 
aary  to  justice,  ia,  reaaonable  aum- 
mona  and  diligent  examination  of 
the  truth  (De  Legibua,lib.iii.) ;  that 
ia,  in  tubatance,  that,  according  to 
the  law  of  England,  though  ita  own 
procedure  ia  regular  and  formal, 
there  may  be  procedure  perfectly 
right  and  just,  which  is  not  accord- 
ing to  ita  forma,  and  ia  only  in  ac- 
cordance with  natural  justice,  which 
requirea  no  more  than  that  the  par- 
tiea ahould  have  an  opportunity  of 
being  heard,  and  should  be  heard, 
and  that  there  ahould  be  a  real  en- 
deavour to  elicit  the  truth.  It  ia 
not  anywhere  laid  down  aa  essen- 
tial to  natural  justice  that  the  par- 
tiea ahould  be  heard  in  each  other 'a 
preaence,  or  adduce  proofa  in  each 
other'a  preaence;  and  though  the 
latter  ia  according  to  the  law 
of  England,  the  former  ia  not 
alwaya  ao;  and  there  are  many 
caaea  in  which  the  hearing  of 
the  complaint  ia  ex  parte, 
though  if  it  came  to  a  trial  and  a 
question  of  disputed  fact,  the  evi- 
dence ia  taken  by  the  common  law 
of  England  in  the  presence  of  both 
partiea ;  becauae  it  is  oral  evidence, 
and  it  ia  not  according  to  the  genina 
of  our  law  to  have  written  evi- 
dence. The  atatementa  of  the  par- 
tiea, however,  are  written,  and  are 
only  communicated  to  each  other 
in  that  form ;  and  if  they  are  ad- 
mitted, there  ii  no  need  of  evidence. 


and  Lord  Combemiere  went        1863. 


And  when  evidence  ia  neceaaary  it       DicxaoM 
ia  only   a    rule    of  positive  law,  «. 

founded  on  another  rule  of  poai-  Viscoukt 
tive  law  (that  the  evidence  shall  ^,^*o"«' 
be  oral),  which  requirea  that  it  ahall 
be  in  the  preaence  of  both  parties. 
All  that  the  law  of  England  deema 
of  the  aubstance  of  natural  juatice, 
ia,  that  both  partiea  ahall  be  heard. 
This  it  does  deem  essential,  and 
thus,  aa  a  general  rule,  summona 
and  hearing  are  neceaaary  before 
adjudication  (Read  v.  WUmotf 
Vent.  220),  especially  in  all  eases 
of  disfranchisement,  dismissal,  de« 
privation,  or  the  like;  King  v. 
Chalke,  Ld.  Raym.  225 ;  4  Mod. 
33 ;  Bagg*s  case,  1 1  Co.  93.  "  And 
so,  in  all  cases  of  judicial  convic- 
tions, (per  Holt,  C.  J.,)  of  com- 
mon right,  the  party  ought  to 
be  summoned,  if  possible,  that 
he  may  have  an  opportunity  of 
making  his  defence,  and  it  is 
abominable  to  convict  a  man  be- 
hind his  back;"  Q.  v.  Dt^er,  6 
Mod.  41.  **  It  is  against  the  law 
of  England  that  a  man  should  be 
condemned  without  notice  to  make 
his  defence;"  King  v.  Gregg,  8 
Mod.  3.  *<  And  it  is  contrary  to 
natural  justice  that  a  man  should 
be  degraded  or  deprived  without 
being  heard  ;"  King  v.  Chancellor 
of  Cambridge  Univertityy  2  Ld. 
Raym.  1334.  This  is  all  that  has 
been  held  necessary,  even  as  re- 
gards domestic  or  inferior  juris- 
dictions where  there  are  legal 
rights  and  judicial  duties.  This, 
however,  was  not  a  case  of  that 
kind,  for  there  was  no  legal  right 
or  Uatus,  and  no  judicial  function 
or  duty. 
All  the  cases  where  it  has  been 
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to  the  War  OflSce,  and  saw  General  Peel,  then  the  Secre- 


DicKsoH  required  that  the  party  should  have 

Viscount  received  a  tammons,  and  have  had 

C<»«»"MBai  time    and    opportunity  for  heing 

an      t  ers.  |,g^yj^  1,^^^  y^^^^  ^^^y^^  ^^^^  ij,^ 

office  from  which  the  party  was 
dismissed  was  a  freehold,  and  where 
the  power  of  dismissal  was  not  dis* 
cretionaiy,  but  for  cause.  In  R.  v. 
The  Burgmet  of  Ipswich  (2  Ld. 
Raym.  1232),  the  defendants  had 
omitted  to  state  in  their  return  that 
the  recorder  was  by  their  charter 
an  officer  ad  libitum.  In  R.  v. 
The  Mayor  of  Oxford  (Salk.  428) 
there  was  no  allegation  that  the 
defendants  had  determined  their 
will  It  is  clear  law  that  if  an 
officer,  civil  or  militaiyf  is  appointed 
in  legal  language  ad  libitum,  he  is 
removable  without  any  summons 
or  hearing;  R.  ▼.  The  Mayor  of 
Stratford-on-Avon,  I  Lev,  291. 
The  utmost  that  could  be  expected 
from  persons  in  the  position  of  the 
Lord  Lieutenant  and  Secretary  of 
War,  in  a  case  purely  discretionary, 
would  be  that  they  should  adopt 
such  reasonable  means  to  ascertain 
enough  of  the  facts  to  enable  them 
to  give  a  judgment  in  the  case.  And 
this  might  be  according  to  very 
ancient  principle  and  precedent,  by 
simply  hearing  the  accused  party 
himself,  just  as,  under  the  statute 
of  Elizabeth  of  **  Charitable  Uses," 
the  Commissioners  were  empowered 
to  inquire  by  all  reasonable  means. 
See  Duke  on  **  Charitable  Utet," 
Even  assuming  that  the  Lord  Lieu- 
tenant and  the  Secretary  of  War  had 
decided  wrongly,  surely  the  proper 
recourse  would  be  to  the  Crown  as 
head  of  the  Army,  just  as  it  would 
)fe  to  the  Crown  as  Visitor  of  a 


Hoyal  college  or  hospital.  Thus  in 
the  domestic  forum,  as  it  is  called, 
of  visitatorial   jurisdiction,    '*  the 
merits,  the  justice,  and  the  regu- 
larity of  the  decision  cannot  be  en- 
tered into  in  an  action  ;  the  proper 
mode  of  impeaching  it  is  by  appeal 
to   the  visitor;    R.  y.    GrundoHt 
Cowp.   320.     The  king's  courta, 
if  the  college  does  not  exceed  ita 
jurisdiction,  have  no  cognizaDce, 
no  superintendence.     But  the  visi- 
tor is  the  only  person  to  be  applied 
to,  and,  moreover,  his  judgment  is 
final.    He  does  not  proceed  by  the 
rules  and  forms  of  the  common  law, 
but  he  sutlers  a  party  allegare  non 
allegata,   et  probare  non  probata, 
and  decides  entirely  upon  the  merits. 
Therefore    the    expulsion  by  the 
master  and  fellows  must  be  taken 
by  everybody  to  be  a  right  sen- 
tence, until  avoided  or  set  aside  by 
the  visitor,  who  is  sole  judge.    So 
with  respect   to  sentences  of  the 
ecclesiastical  courts,  the  temporal 
courts  must  consider  them  as  final 
until  reversed.     In  this  case  ex- 
pulsion is  a  matter  entirely  of  their 
own  jurisdiction  ;  the  visitor  might 
have  proceeded  upon  the  contempt 
and  misbehaviour  subsequent  to  the 
original  ofience.    There  is  an  end 
of  all  discipline,  if  this  expulsion 
might  be  overturned  •  •  «  with- 
out taking  the  proper  course  of  ap- 
plying to  the  visitor."    {Ibid,  p. 
322.) 

If  there  were  any  right  to,  or 
estate  in,  the  office,  no  dismissal 
could  take  place  without  due  in- 
quiry, and  reasonable  time  and  o^ 
portnnity  to  answer  the  charges  of 
misconduct.    No  person  is  to  be 
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tary  of  War,  on  the  subject 

tiff  (a). 

prejudiced  in  hif  legal  interest 
without  having  an  opportunity  of 
explaining  his  conduct,  and  of 
showing  cause  why  persons  having 
a  discretionary  power  should  not 
exercise  it  to  his  prejudice ;  Bagg's 
cate,  11  Co.  93,  99;  R,  v.  Gatkin^ 
8  T.  R.  209;  R.  v.  Benn,  6  T.  R. 
209  ;  Harper  v.  Carr,  7  T.  R.  270 ; 
R.  V.  Ford,  12  Mod.  453;  K.  v. 
Simpion,  1  Str.  44.  All  these 
cases  of  removal,  however,  here 
cited,  are  cases  where  the  party 
was  removable  for  cause,  not  at 
discretion.  And  no  douht  the  law 
is  similar  in  any  case  where  there 
is  anything  in  the  nature  of  ajudg' 
mentf  as  where  a  hishop  issues  a 
requisition  to  a  rector  or  vicar  to 
nominate  a  curate  on  the  ground  of 
negligence.  In  such  acase  (Copf/ 
V.  Child,  2  C.  &  J.  558,574),  Lord 
Lyndhurst  says,  <'It  is  against 
every  principle  of  justice,  that  a 
judgment  should  be  pronounced 
not  only  without  giving  the  party  an 
opportunity  of  adducing  evidence, 
but  without  giving  him  notice  of 
the  intention  of  the  Judge  to  pro- 
ceed to  pronounce  judgment."  So, 
a  summons  and  hearing  are  neces- 
sary, though  not,  in  terms,  required 
in  any  case  in  which  a  judicial 
function  is  to  be  discharged; 
Painter  v.  The  Liverpool  OU 
Gaslight  Company,  3  Adol.  Sc 
£11.  433 ;  R.  v.  WiUon,  Id.  817, 
826 ;  R,  V.  The  Justice*  of  the 
West  Riding  of  Yorkshire,  7  Adol. 
&  £11.  583,592;  Ds  Grbt,  C.  J., 
in  jPifAer  v.  Lane,  3  Wils.  297, 
302.  In  Doe  d.  Earl  of  Thanet 
V.  Gartham  (1  Bing.  357),  it  was 

(a)  See  note  (a), 


of  the  removal  of  the  plain-        1863. 


held  that  the  visitors  of  a  school 
must  summon  the  master  before 
they  could  determine  his  interest. 
The  office  of  schoolmaster,  &c., 
may  either  be  a  freehold  or  an  office 
at  will,  as  was  the  office  of  town- 
clerk  in  Deighton*s  case;  Sir  T. 
Raym.  188;  1  Vent.  77;  Sid. 
461 .  If  it  is  an  office  of  uncer- 
tain duration,  it  is  not,  therefore, 
for  life,  unless  the  party  miscon- 
duct himself.  An  office  to  be 
held  as  long  .as  the  party  shall 
conduct  himself  properly  is  a  free- 
hold, but  not  where  it  is  durante 
bene  placito.  The  power  to  remove 
ad  libitum  exists  clearly  where  the 
office  is  held  durante  bene  placito. 
In  Com.  Dig. "  Franchises"  (F.  32), 
it  is  said,  "Generally,  an  officer 
shall  not  be  removed  without  cause, 
though  the  charter  says,  generally, 
that  be  may  be  removed."  But 
that  means  an  officer  in  the  legal 
sense  of  a  freehold  office,  for  which 
an  assize  would  have  lain;  per 
Lyndhurst,  C.  B.,  Wilkinson  v. 
Malin,  2  C.  &  J.  650.  But  it  is 
enough  in  such  a  case,  even  on  man- 
damus, for  defendants  to  return 
that  they  have  removed  him  by  the 
exercise  of  their  sound  discretion. 
And  if  the  defendants,  or  the 
Crown,  had  a  discretionary  power, 
it  would  not  be  subject  to  the  con- 
.trol  by  the  opinion  of  the  jury. 

Even  where  there  is  a  clear  ju« 
dicial  duty  to  "  hear  and  deter- 
mine"— as  in  the  case  of  justices, 
whether  sitting  singly  or  at  sessions 
—  the  remedy  for  refusal  or  neglect 
to  hear  is  (unless  there  is  any  im- 
putation  of  corrupt  or  improper 
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On  the  4th  May,  Lord  Combermerey  as  Lord  LieuteDan^ 

has  been  held   necessaiy,  it  has 


motive)  not  criminal  information 
but  a  mandamus.  ''The  law  is 
clear,  and  the  question  is,  have  the 
sessions  heard  this  appeal  or  have 
they  not?  If  they  have  already 
heard  the  appeal,  then  this  Court 
will  not  interfere ;  but  if  they  have 
not  done  so,  this  Court  will  grant  a 
mandamus  to  compel  them  to  hear 
it."  On  this  the  question  is,  whe- 
ther the  error  is  one  which  may  be 
productive  of  substantial  injustice 
to  either  party.  And  all  that  ap- 
pears to  be  necessary  even  for  a 
judicial  hearing,  is,  that  both  parties 
should  have  been  fully  and  fairly 
heard.  No  doubt  "  a  case  cannot 
be  said  to  have  been  heard,  when 
the  evidence  received  is  all  on  one 
side,  and  then  all  the  evidence  ten- 
dered on  the  opposite  side  in  expla- 
nation is  rejected ;"  R,  v.  Flintthire, 
10  Jur.  475.  But  if  both  parties 
have  been  heard,  although  not  in 
each  other's  presence,  that  is  a  bear- 
ing ;  and  the  obligation  to  hear  in 
each  other's  presence  is  a  rule  rather 
of  positive  law  than  of  substantial 
justice.  It  is  applied,  certainly,  by 
our  law,  to  criminal  and  civil  pro- 
cedure in  general  (except  in  cases 
of  default,  when  proceedings  may  be 
ex  parte),  but  the  reason  of  the  rule 
appears  to  apply  only  to  cases  in 
which  evidence  is  taken  on  disputed 
facts;  and  if  a  prosecutor  having 
made  a  charge  in  the  absence  of  the 
accused,  the  latter  afterwards  admits 
so  much  of  it  as  to  justify  conviction, 
there  is  no  violation  even  of  law, 
far  less  of  justice.  Still  less  does 
the  rule  of  positive  law  apply  to  a 
domestic  forum,  or  a  power  of  dis- 
cretionaiy  dismissal.  Even  in  cases 
of  freehold  offices,  where  hearing 


never  been  held  necessary  that  the 
party  should  be  heard  in  the  pre- 
sence of  an  accuser  or  prosecutor, 
supposing  there  to  be  any;  nor, 
indeed,  is  it  necessary  that  there 
should  be  any.  In  the  case  in 
which  the  doctrine  of  law  as  to  the 
necessity  for  hearing  a  man  before 
depriving  him  of  a  freehold  office 
was  carried  furthest, — that  of  the 
parish  clerk,  dismissed  for  drunken- 
ness, A.  V.  Smith,  5  Q.  B.  Rep. 
614 — it  was  not  said  by  the  Court 
that  it  was  necessary,  in  any  case, 
to  do  more  than  to  hear  the  party, 
iufonning  him,  of  course,  of  the  na- 
ture of  the  charge  or  complaint 
against  him.  It  is  laid  down  in 
that  case,  indeed,  that  the  dis- 
missal may  proceed  on  personal 
knowledge,  provided  only  there  be 
the  opportunity  of  explanation ; 
and  of  course  it  must  be  immaterial 
how  the  knowledge  is  derived, 
whether  from  personal  observation 
or  from  accusation;  and  even 
though  it  may  be  necessary  to  jus- 
tice that  the  accusation  should  be 
made  known,  it  does  not  appear  to 
be  necessary  that  the  acauer  should 
be  disclosed,  though  in  this  instance 
it  is  not  necessary  to  enter  into 
that,  for  it  appeared  on  the  plain- 
tiff's own  evidence  that  he  was  told 
the  Earl  of  Wilton  had  made  com- 
plaints or  charges  against  him,  and 
it  did  not  appear  to  be  any  part  of 
his  case  that  he  did  not  know  the 
nature  of  the  accusation  or  the 
names  of  his  accusers.  It  was  no 
more  required  by  substantial  justice 
that  he  should  hear  them  make  any 
statements,  than  that  he  should 
not  be  asked  any  questions,  which 
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wrote  to  General  Peel  a  letter—"  that  the  Earl  of  Wilton        1868. 


latter  it  a  rule  of  positive  law  only 
in  criminal  procedure.  Id  the  laws 
of  many  countries,  procedure,  dvii 
or  criminal,  is  by  written  examina- 
tions, and  the  reason  of  confronta- 
tion in  foreign  systems  is  for  iden- 
tification not  cross-examination. 
Even  in  our  law,  the  importance 
attached  to  cross-examination,  and 
therefore  to  examination  of  wit- 
ness in  the  presence  of  the  accused, 
only  applies,  as  is  obvious,  to  cases 
of  diipttted  fiicts,  not  where  the 
facts,  so  far  as  may  be  material, 
are  admitted.  Thus  Lord  Comber- 
mere  heard  both  sides,  though  not 
in  the  presence  of  each  other,  which 
b  not  essential  to  justice. 

With  regard,  indeed,  to  the  taking 
of  evidence  on  oath  in  a  judicial  in- 
quiry on  d'aputed  facU,  on  which 
the  rights  of  parties  are  to  be  de- 
termined, the  course  of  common 
law  procedure,  and  of  all  statutable 
procedure  in  analogy  thereto,  is, 
that  the  evidence  must  be  taken  in 
the  presence  of  both  sides  (except 
in  case  of  default,  when  it  may  be 
ex  parte),  and  with  opportunity  of 
cross-examination,  for  which  the 
mere  communicat'wa  of  the  evidence 
on  one  side  to  the  other,  after  it  is 
taken,  is  not  a  sufficient  substitute; 
and  hence,  in  all  conyictions,  the 
presence  of  the  party  is  recited, 
and  in  all  criminal  trials  the  pri- 
soner is  present,  and  in  civil  cases 
except  in  wilful  default;  Attorney 
General  v.  Daviton,  M'Cl.  &  Y. 
160.  But  it  is  by  no  means  clear 
that  the  mere  taking  of  evidence 
on  one  side  in  the  absence  of  the 
other  is  necessarily  contrary  to  jus- 
tice, provided  the  evidence  be  com- 
municated to  the  other  side  before 
the  decision,  and  full  opportunity 


for  answer  is  afforded;  Hewlett  v, 
Laycock,  2  C.  &  P.  574 ;  Atkinton 
V.  Abraham,  1  B.  &  P.  175;  and 
certainly  the  examination  o(  written 
evidence  in  the  absence  of  the 
party,  if  he  have  opportunity  of 
explanation,  is  not  so  contrary  to 
justice (Pf/)>per v.  Graham,4  Moore^ 
148)  as  to  vitiate  an  award. 

There  was,  therefore,  nothing  at 
variance  even  with  any  rule  of  our 
own  law,  still  less  with  any  requi- 
sition of  substantial  justice  in  such 
a  case,  in  Lord  Combermere  first 
hearing  from  Lord  Wilton  anything 
he  had  to  say  by  way  of  enforcing 
the  complaints  or  charges  he  had 
preferred  against  the  plaintiff,  and 
then  sending  for  the  plaintiff  and 
informing  him  of  the  substance  and 
effect  of  what  had  been  urged 
against  him,  and  hearing  him  in 
answer  and  his  explanation.  The 
substance,  indeed,  of  the  charges  and 
explanations  were  already  before 
him  in  writing  on  each  side,  and  of 
course  it  would  have  been  unfair 
and  unjust  to  have  heard  one  side 
orally  and  not  the  other ;  but  there 
was  nothing  unfair  in  hearing  one 
side  without  the  other,  afterwards 
hearing  the  other  side  in  the  same 
way.  And  it  appeared  from  the 
plaintiff's  evidence  that  Lord  Com- 
bermere told  him  the  Earl  had  com- 
plained of  being  sued;  and  this 
was  the  only  matter  of  complaint 
not  already  communicated  in  writ- 
ing to  the  plaintiff  and  answered 
by  him. 

In  the  case  of  a  schoolmaster, 
where  there  is  a  power  in  the 
trustees  to  remove  the  master  upon 
such  grounds  as  they  shall  in 
their  discretion  seem  just  (R.  v. 
The  Truttees  of  Darlington  School, 
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1863.         deatred  the  clothier  to  look  to  liim  and  to  pass  it  to  bis  private  aoconnt, 
V^v^^       and  that  be  appeared  satisfied.] 

Dickson  *<  2.  Lieutenant-Colonel  Dickson,  wbile  in  command  of  the  regiment, 

^    ^  IB  total  disregard  of  the  rules,  customs  and  regulations  of  tbe  sendee, 

Coifaaaif EEB  would  not  allow  any  mess  meeting  for  accounts  (tbere  was  one,  but  no 

and  Odiecs*     accounts  gone  into),  although  applications  were  repeatedly  made  to  him 

by  officers,  thereby  causing  the  officers  to  separate  in  total  ignorance  of 

the  state  of  the  regimental  funds,  its  liabilities  and  assets,  and  preventing 

the  mess  debts  from  being  properly  discharged. 

[On  this  Colonel  Dickson  made  no  observation ;  but  in  his  evidence 
denied  any  request  to  hold  mess  meetings,  and  stated  this  to  be  false.] 

"  In  consequence  of  such  neglect  on  the  part  of  Lieutenant-Colonel 
Dickson,  I  ordered  a  Board  to  inquire  and  examine  into  the  mess  ac- 
counts, by  which  it  appears  that  there  was  a  misapplicatton  of  the  funds 
of  the  regiment  amounting  to  132/.,  the  principal  items  of  which  were 
for  entertainments,  the  costs  of  which  ought  to  have  been  defrayed  by 
the  officers  of  the  regiment,  which  consequently  caused  a  diminution  of 
the  asiets  to  that  amount.  Since  that  period  the  affitirs  of  the  mess  were 
conducted  by  the  president  of  the  mess  committee,  acting  under  the  sole 
directions  of  Lieutenant-Colonel  Dickson,  by  whom,  contrary  to  tbe 
usages  of  the  service,  large  orders  were  given  for  plate,  &c.,  without  the 
consent  of  the  officers  being  obtained  at  a  mess  meeting,  or  any  steps 
being  taken  to  ascertain  the  state  of  the  funds. 

[Colonel  Dickson's  remark  on  this  was — **  The  Board  was  ordered  in 
consequence  of  the  mess  president.  Captain  Dixon,  refusing  to  attend  at 
head  quarters,  although  a  letter  had  been  sent  to  him  by  me  by  Lord 
Wilton's  directions.  The  entertainments  were  usual  and  necessary. 
The  supply  of  the  mess  kit  was  sanctioned  by  Lord  Wilton,  and  the  pat- 
terns approved  of  by  him.  I  was  then  only  Major.  Tbe  officers  appeared 
to  agree  to  all  that  was  ordered.  I  gave  no  orders  to  the  president. 
Captain  Dixon.  Messrs.  Sharpus  sent  in  a  great  number  of  utensils 
which  were  expensive ;  Captain  Dixon  was  in  charge  at  the  time.  I  was 
most  anxious  for  mess  meetings,  but  no  accounts  had  been  sent  in  by  tlie 
agents  at  this  time.  The  Paymaster  was  taken  ill  some  time  before  we 
were  disembodied,  and  this  delayed  the  accounts,  and  he  only  recovered 
some  time  after  the  disembodiment.] 

'*  Lieutenant-Colonel  Dickson,  after  the  regiment  was  disembodied, 
applied  to  the  mess  presidents  for  their  vouchers  and  cash  balances,  which 
they  had  retained  until  their  accounts  should  be  exsmined  by  an  autho- 
rized committee;  and  on  one  of  them  (Captain  Dixon)  declining  to 
accede  to  this  unauthorized  request,  Lieutenant-Colonel  Dickson  accused 
him  to  me  of  improper  conduct  and  malversation  in  his  accounts. 

[On  this  Colonel  Dickson  wrote — "  On  the  regiment  being  disembodied 
I  did  my  utmost  to  get  the  claims  liquidated."] 

«  Beyond  these  statements  respecting  money  matters — which  I  consider 
to  be  most  serious,  and  alone  sufficient  to  withdraw  from  him  my  entire 
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continual  intimation  to  them  of  his  employment  of  a  spy  in  the  regiment  V^^v^./ 

to  report  to  him  the  oflScers'  private  conversation  as  unbecoming  the  cha-  Dickson 

racter  of  an  officer  and  a  gentleman,  and  his  statements  to  them  that  he  .,    ^ 

T  ISCOUHT 

bad  a  way  of  getting  rid  of  any  officers,  quite  sufficient  to  destroy  all  con-  Combbrmbrk 
fidence  and  good  feeling  in  the  regiment.  and  Others. 

^  And  I  feel  that  I  should  be  failing  in  my  duty  as  Colonel  of  the 
regiment,  if  I  did  not  recommend  to  your  Lordship  his  immediate  re- 
moval." 

[Colonel  Dickson  wrote  on  this  to  the  effect  that  he  had  not  used  the 
words  imputed,  and  that  probably  what  was  referred  to  was  his  occasion- 
ally telling  the  young  officers  that  he  should  hear  of  anything  wrong  in 
the  camp,  even  though  he  might  not  be  present  at  the  time,  and  that  if 
they  behaved  wrongly  they  would  be  got  rid  of.] 

The  plaintifT  gave  no  evidence  to  show  that  the  charges 
of  neglect  of  the  mess  meetings  and  accounts  were  un- 
founded; and,  on  the  contrary,  admitted  that  they  were 
founded  on  fact,  though  he  denied  his  own  exclusive  respon- 
sibility, and  also  denied  that  they  were  military  grounds 
of  dismissal  (a) ;  but  he  gave  some  evidence  as  to  the 
latter  charge,  to  show  that  it  was  false. 

The  plaintiff's  remarks  on  the  Earl's  letter  having  been 

sent  to  the  latter,  he,  on  the  7th  June,  wrote  a  reply  to 

this  effect,  addressed  to  Lord  Combermere: — 

'^  As  to  the  money  received  from  the  Wellington  College,  I  do  not  con- 
sider the  explanation  satisfactory,  and  since  the  charge  was  made  on  the 
2nd  June,  Lieutenant-Colonel  Dickson  had  paid  the  clothier  the  amount. 
The  Lieutenant-Colonel's  statement  as  to  the  reason  for  the  Regimental 
Board  was  totally  incorrect.  As  to  the  chai^  of  not  holding  mess  meetings, 
I  consider  the  Lieutenant-Coloners  answer  absurd,  and  it  was  his  doty  to 
have  seen  that  the  accounts  were  sent  and  the  meetings  held.  There  is 
nothing  else  in  the  Lieutenant-Coloners  answer  which  called  for  observa- 
tion ;  adding,  his  continual  intimation  that  he  knew  the  private  conver- 
sations and  actions  of  the  officers,  and  that  he  had  a  way  to  get  rid  of 
any  one,  most  decidedly  did  not  refer  alone  to  the  junior  officers,  and 
I  have  in  my  possession  certificates  to  that  effect" 

The  above  having  been  received  by  the  Viscount,  he,  on 

the  9th  of  June,  1868,  wrote  to  the  Secretary  for  War  a 

letter  embodying  the  charges  as  follows  (ft) : — 

(a)  Sed  vide  ante,  p.  543,  et  pott,  Home  v.  Bentinck,  2  B.  &  B. 
p.  575.  130,  could  not  have  been  admis- 

(6)  This    letter,    according    to      sible,  but  it  was  not  objected  to. 
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1863.  ''  ^'^^t — ^  ^^^^  ^^  honour  to  request  that  you  will  lay  this  my  recom- 

v^^v*^  mendation  for  the  approval  of  Her  Most  Gracious  Majesty,  that  Liea- 

DxcKsoK  tenant-Colonel  Dickson  be  immediately  removed  from  the  service  for  the 

-.     ^'  reasons  as  under : — 

V  ISCOUNT 

CoMBERMERE  "  ^*  Lieutenant-Colouel  Dickson,  while  in  command  of  the  regiment, 
and  Others,  having  received  money  from  the  secretary  of  the  Wellington  College  on 
the  28th  day  of  October,  1855,  for  the  purpose  of  paying  for  public 
clothing,  arms,  &c.,  damaged  or  lost  in  Cremome  Gardens  in  August, 
improperly  retained  part  of  the  said  money  in  his  possession  until  the 
2nd  instant,  after  he  was  aware  that  his  conduct  was  under  investigation! 
although  repeatedly  applied  to  by  the  Quartermaster,  who  was  there  held 
responsible  by  the  clothier. 

*'2.  For  having  totally  disregarded  the  rules  of  the  service  in  not 
allowing  any  investigation  of  the  accounts  of  the  mess,  although  re- 
peatedly applied  to  for  that  purpose,  in  consequence  of  which  gross  neglect 
on  his  part  debts  were  contracted  beyond  the  means  of  the  regiment, 
without  the  officers  having  any  power  of  supervision  or  any  knowledge  of 
the  state  of  the  funds,  a  considerable  part  of  which  he  retained  in  his  own 
possession  until  a  Board  for  the  investigation  of  his  accounts  was  assembled 
twelve  months  after  the  disembodiment  of  the  regiment,  and  some-  of 
which  he  has  not  repaid. 

«  For  conduct  unbecoming  the  character  of  an  officer  and  a  gentleman 
in  threatening  his  officers  that  he  had  a  way  of  his  own  of  getting  rid  of 
any  officers,  and  that  he  was  privately  informed  of  their  conversation  and 
actions,  thereby  destroying  all  mutual  confidence  and  good  feeling,  to  the 
detriment  of  the  same. 

"  I  heg  to  forward  the  various  documents  corroborative  of  the  above 
charges,  which  I  have  most  carefully  perused,  and,  in  conclusion,  I  beg 
to  say  they  fully  prove  the  total  unfitness  of  Lieutenant-Colonel  Dickson 
for  the  command  of  the  2nd  Tower  Hamlets  Militia. 

"  I  have,  &C., 
"  CoMBERMBRE,  Lieuteuaut,  Tower  Hamlets. 

"  To  the  Secreteiy  of  State  for  War,  Pall  MalL" 

The  plaintiff  was  examined  as  to  all  of  these  charges ;  and 
though  be  could  not,  and  did  not^  deny  that  mess  meetings 
and  accounts  bad  been  neglected,  he  denied  the  last  charge 
in  totOf  and  gave  evidence  in  explanation  of  the  other 
matters,  with  a  view  to  show  that  so  much  as  was  true  in 
the  charges  were  matters  for  which  he  was  not  responsible ; 
that  they  contained  statements  wilfully  false;  that  his 
explanations  were  not  attended  to ;  and  that  the  last  and 
most  odious  charge  was  false.  But  he  admitted,  in  a  great 
degree,  the  retention  gf  monies,  and  gave  no  evidence  to 
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show  that  the  Earl  of  Wilton  knew  there  was  no  founda-  1863. 

tion  for  the  charges,  except  as  above  stated,  by  showing  *^^^^ 

his  explanations  and  counter-statements  sent  in  to  the  «. 

Earl  as  comments  on  the  chaises  (a).  Combbrmbrb 

To  this,  upon  the  30th  of  June,  General  Peel  replied  in  *"*  ^*«"- 
these  terms  (b) : — 

"  War  Office,  June  30,  1868. 
<<  My  Lord,— With  reference  to  your  Lordship's  letter  of  the  9th  instant, 
and  its  inclosure,  respecting  Lieutenant-Colonel  Dickson,  of  the  2nd 
Tower  Hamlets  Militia,  I  ha?e  to  inform  you  that,  after  due  considera- 
tion of  your  Lordship's  recommendation,  together  with  the  several  state- 
ments which  accompany  it  (c),  I  feel  it  my  duty  to  instruct  your  Lordship  to 
call  upon  that  officer  to  resign,  as,  unless  he  do  so,  I  see  no  alternative 
but  to  suhmit  to  her  Majesty  that  he  be  immediately  removed  from  the 
regiment. 

**  I  have  the  honour  to  be,  my  Lord, 

"  Your  Lordship's  obedient  servant, 

"J.  Peel." 

It  was  suggested  that  the  Secretary  of  War  had  come  to 
this  resolution  without  any  due  inquiry  (cQ. 

It  was  stated,  as  part  of  the  plaintiff's  case,  that  Colonel 
Dickson,  however,  declined  to  resign,  and,  on  the  1 9th  of 
July,  1858,  Mr.  Duncombe  asked  a  question  in  the  House 
of  Commons  on  the  subject  (e),  and  General  Peel  gave  an 

(a)  Why  was  Lord  Wilton  to  be  State  was  not  called  as  a  witness 

satisfied  with  his  explanations?  for  the  plaintifi;  and  he  alone  could 

(6)  According  to  Hotne  v.  Ben-  disclose  what  the  grounds  of  dis- 

tinck,  2  B.  &  B.  130,  it  is  con-  missal  were,  they  must,  upon  the 

ceived  that  this  letter  would  not  case   for    the  plaintiflT,    be   taken 

have  been   admissible,  but  it  was  from    the    official    letters,    (vide 

not  objected  to.  suprOf)  and,  it  will  be  seen,  that 

(c)  The  letter  does  not  disclose  ultimately  they  distinctly  put  the 

on  what  particular   grounds   the  dismissal  on   the  ground    of  the 

Secretary  of  State  had  resolved  to  neglect  of  the  affiiirs  of  the  regi- 

submit  to  the  Queen  the  removal  of  ment ;  vide  pott, 

the  plaintiff;  nor  whether  it  was  on  {d)   Vide  ante,  pp.  528,  548. 

the  admitted  charges  as  to  neglect  {e)  This  it  is  conceived  was  the 

of  mess  meetings  and  accounts,  or  proper  and  the  only  constitutional 

on  the  diiputed  charges  which  alone  remedy  of  an  officer  supposed  to 

were  suggested  to  have  been  un-  have  suffered  injustice  or  oppres- 

founded.    And  at  the  Secretary  of  sion  from  a  Minister  of  State  in 

VOL.  III.                                        Q  Q                                               F.P. 
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answer,  reported  tn  I%e  limes  of  the  20th  of  July  as  ibl- 
lows  (a) : — 

*'  Mr.  T.  Duncomba  aaked  the  hon.  and  gallant  General  tlie  Secretary 
of  State  for  War,  whether  he  was  aware  that  ceitain  difbrenoethad  araea 
between  Colonel  die  Earl  of  Wilton  and  Lieatenant-Colonel  Dickson, 
both  of  the  2nd  Tower  Hamlets  Militia,  with  reference  to  the  affidrs  and 
discipline  of  that  regiment ;  and  if  it  was  true  that  the  Constable  of  the 
Tower  had  made  an  application  to  have  Lieutenant-Colonel  Dickson's 
name,  unless  he  would  consent  to  resign,  removed  from  the  Army  List, 
without  giving  that  officer  any  opportunity  of  vindicating  his  condoct 
before  a  proper  tribunal  f 

«  General  Peel  said  that  Lord  Combermere  applied  to  the  Hone 
Guards  for  either  a  Court^Martial  or  a  Court  of  Inquiiy  into  this  matter, 
but  was  informed  that  as  the  regiment  was  not  embodied  neither  of  these 
Courts  could  be  granted.  He  then  forwarded  to  him  (General  Peel)  a 
letter  from  Lord  Wilton,  which  contained  the  charges  against  Colonel 
Dickson.  These  charges  he  referred  to  Lord  Combermere,  directing  him 
to  make  an  inquiry.  Lord  Combermere  had  since  addressed  to  him  a 
letter,  in  which  he  expressed  the  opinion  that  the  charges  were  proved  by 
the  documentary  evidence.  He  (General  Peel),  however,  did  not  come 
to  the  conclusion  that  the  more  serious  charges  were  sufficiently  proved  (6). 
At  the  same  time,  there  was  abundant  evidence  that  the  affiiirs  of  the 
regiment  had  not  been  conducted  according  to  military  usages;  and, 
therefore,  in  order  to  avoid  dismissing  Colonel  Dickson  from  the  service, 
he  called  upon  him  to  resign.  With  that  request  Colonel  Dickson 
declined  to  comply,  and  requested  that  there  might  be  an  inqniry.    It 


abuse  but  in  the  exercise  of  his 
constitutional  functions.  That  the 
House  of  Commons  constantly 
entertains  such  questions  this  very 
instance  seems  to  show ;  and  it  is 
the  very  ground  of  the  undoubted 
privilege  of  Parliament,  that  it  ex- 
ercises this  great  privilege  as  the 
grand  inquest  of  the  nation.  (See 
Stockdale  v.  Hansard,  9  A.  &  E. 
1.)  But  that  shows  that  these 
matters  cannot  properly  oome 
within  the  province  of  a  jury,  for 
if  they  did,  then  Parliament  could 
not  constitutionally  entertain  them, 
and  2  converio  if  a  jury  enter- 
tain them,  they  usurp  the  highest 
function  of  Parliament. 


(a)  There  was  an  application  to 
the  Court  i«  bane  in  the  previous 
term,  for  leave  to  exhibit  interro- 
gatories to  General  Peel,  inter  alia, 
as  to  this  question  (Mr.  Dun- 
combe  being  dead),  bat  that  inter- 
rogatory was  refused. 

(6)  Thus,  therefore,  it  appeared 
on  the  evidence  for  the  plaintiff, 
that  General  Peel,  at  the  time,  dis- 
avowed, and  declared  that  he  had 
no  intention  of  acting  on,  the  more 
serious  chaiges.  It  is  difficult  to 
see  how,  afler  this,  there  could  be 
any  case  for  a  dismissal  on  those 
chai^^es,  and  those  were  the  only 
chaiges  suggested  to  have  beea 
fiilae,  or  wilfully  so. 


DlCKlOM 
V. 
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wBt,  therefore,  kis  intention  to  appoint  (a)  a  number  of  officers  to  inquire  1863. 

into  the  charges  which  had  been  made  against  that  officer." 

The  plaintiff,  in  his  examination,  being  asked  if  this  was 
correct,  said  he  believed  it  was.     He  went  on  to  state,  that  -,  ▼>■«<>""» 

'  .  '  COMBERMEaB 

up  to  that  time  he  had  not  been  aware  that  there  was  to  be  and  Others, 
a  Board  of  Inquiry.  He  was  informed  on  the  first  day  that 
there  was  an  additional  charge  contained  in  a  letter  of  Lord 
Wilton's  of  the  24th  of  July ;  and  on  his  attendance  he 
heard  the  official  letter  of  General  Peel  read,  declaring  the 
object  of  the  inquiry. 

It  was  represented,  in  the  case  for  the  plaintifi^  that 
General  Peel  had  appointed  ''the  Court  of  Inquiry" (&), 
that  being  the  phrase  used  in  his  answer  to  the  question  in 
the  House  of  Commons;  and  though,  in  point  of  fact,  as 
it  turned  out,  he  did  not  appoint  the  Board,  it  was  admitted 
that  he  wrote  them  a  ''  letter  of  instructions,"  which  ran 
thus : — **  You  will  be  pleased  to  record  your  opinion  for 
the  consideration  and  guidance  of  the  Secretary  for  War." 
The  Board  sat  fifteen  days,  from  the  11th  to  the  29th 
of  August,  and  heard  the  plaintiff  fully  on  each  matter, 
with  any  evidence  he  desired  to  adduce.    The  Board  of 

(o)  This  was  used  as  a  proof  relling,  &c.,  and  that  the  imprison- 
that  the  Board  was  appointed  by  ment  took  place  in  consequence  of 
General  Peel,  with  a  view  to  render  charges  brought  against  the  plain- 
him  responsible  for  these  proceed-  tiff  by  a  superior  officer.  It  was 
ings,  which  it  was  suggested  had  there  held,  that  the  sentence  of 
been  unlair  and  unjust  towards  the  the  court-martial,  held  to  iuves- 
plaintiff;  ud  vide  post,  tigate  the  charges,  cannot  be  re- 

(6)  No  doubt  on  the  question  ceived  as  conclusive  evidence  on 
whether  the  charges  were  false,  this  state  of  the  pleadings;  but, 
which  of  course  on  either  count  was  to  make  it  so,  should  have  been 
an  essentially  material  question,  pleaded  as  an  estoppel :  and  it  was 
the  report  of  the  Court  of  Inquiry  open  to  the  jury,  if  they  believed 
would  not  be  conclusive,  as  it  was  that  the  imprisonment  took  place 
held  in  an  action  for  false  imprison-  on  the  charges  stated,  to  inquire 
ment  brought  by  a  master  of  a  man-  into  the  truth  of  those  charges, 
of-war  against  his  captain ;  in  which  notwithstanding  the  decision  of  the 
the  defendant  pleaded  that  he  im-  court-martial  upon  them  ;  Han- 
prisoned  the  plaintiff  in  order  to  nqford  v.  Hunn,  2  C.  &  P.  148 
bring  him  to  a  court-martial  for  — Abbott, 
disobedience  of  hit  orders,  quar-         But  that  decuion  implied  not 

QQ  2 


662 


CASES  AT  THE 


1863.        loquiryi  on  the  13th  of  September,  reported  to  the  de- 
fendant General  Peel.     The  report  had  not  been  made 


Dickson 

Viscount  °°^y  ^^^  ^^®  sentence  of  the  Court 
CoMBERMERE  w OB  primd/acU  TAiher  evidence  in 
and  Others,  favour  of  the  defence  (assuming 
the  inquiry  to  have  been  fair  and 
hon&fideM  regarded  the  defendant), 
but  that  it  might  hare  been  actually 
pleaded  as  an  estoppel.  And  though 
that  might  not  apply  in  this  case,  yet, 
primd/acie,  certainly  the  report  of 
the  Board  against  the  plaintiff  was 
in  favour  of  the  defendants,  and  it 
could  only  have  been  made  evi- 
dence against  them,  by  being  shown 
to  have  been  conceived  in  pursuance 
of  the  conspiracy.  But  that  could 
not  be,  unless  the  Board  themselves 
were  parties  to  it,  and  acted  in 
pursuance  of  it,  or  at  all  events  dis- 
honestly and  corruptly ;  for  if  not, 
then,  however  wrong,  their  proceed- 
ings were  an  error,  and  proof  of 
mala  fidet  on  their  part  would  be 
none  as  against  the  defendants, 
unless  they,  knowing  the  error,  wil- 
fully and  unfairly  took  advantage 
of  it.  This  it  was  which  was  sug- 
gested as  against  General  Peel,  and 
only  as  against  him.  It  was  sug- 
gested, indeed,  that  the  inquiry, 
though  not  legally  necessary,  (vide 
ante,)  was  devised  or  resorted  to  by 
him  as  a  device  to  disguise  a  foregone 
conclusion  and  veil  a  preconceived 
design.  But  in  that  view,  the  only 
one  in  which  it  was  material,  it 
would  be  necessary  to  show  wilful 
disregard,  with  his  knowledge  and 
sanction,  of  the  requirements  of 
natural  justice,  in  order  to  frustrate 
justice,  and  conceal  or  pervert 
the  truth.  And  even  then,  as 
against  the  other  two  defendants. 
It  would  seem  that  the  evidence 


would  be  inadmissible,  as  it  did 
not  appear  that  they  had  anything 
further  to  do  with  the  ease.  Taking 
It,  however,  only  as  affecting  Gene- 
ral Peel,  it  would  surely  be  neces- 
sary to  show  an  adoption  by  him 
of  proceedings  contrary  to  natural 
justice.  But  none  of  the  matters  of 
complaint  appear  at  all  to  partake 
of  that  character,  and  indeed  most, 
if  not  all,  of  them  appear  to  be 
such  as  would  have  been  no  ground 
of  complaint  even  in  a  Court  of 
Law.  And  to  make  them  evi- 
dence against  the  Secretary  of 
State,  it  was  necessary  to  show,  as 
the  Lord  Chief  Justice  in  sub- 
stance held,  that  he  was  privy  to 
and  approved  of  them,  and  that  they 
were  plain  violations  of  substantial 
justice.    Vide  pott,  p.  572. 

In  the  present  instance,  with 
respect  to  not  enforcing  the  attend- 
ance of  the  Earl  of  Wilton  to  be 
examined  by  the  plaintiflf)  even  a 
Court  of  Law  would  and  could  do 
no  more  than  enable  the  plaintiff 
to  summon  him  as  his  witness,  with 
a  discretionary  power  of  adjourning 
the  case  in  the  event  of  his  non- 
attendance,  and  the  proper  course 
is  to  apply  for  such  adjournment  or 
to  postpone  the  trial  until  the  wit- 
ness can  attend ;  or  lastly,  to  grant 
a  new  trial  on  the  ground  of  his 
absence.  But,  in  support  of  either 
of  these  applications,  it  must  ap- 
pear that  the  witness  was  material, 
and  in  support  of  the  latter  it  must 
further  appear  that  he  was  ,kept 
away  by  the  other  side  ,*  Marsh  v. 
Monckton,  1  T.  &  G.  34.  Now 
in  this  instance  not  only  it  did  not 
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public  in  any  way,  nor  had  either  the  plaintiff  or  Lord 
Wilton  any  copy  of  it     It  formed,  therefore,  no  part  of 


appear  that  the  Earl  was  a  material 
witnesB,  but  it  appeared  plainly 
that  he  was  not;  and  assuming 
that  there  was  evidence  that  he 
kept  away  wilfully  and  to  avoid 
being  examined,  still  at  the  utmost 
there  was  only  evidence  of  it ;  and 
on  that  point  as  well  as  the 
other,  the  Secretary  of  State,  even 
assuming  that  he  acted  on  the 
report  of  the  Board  as  to  disputed 
facts,  had  a  discretion  to  exercise  as 
in  the  case  of  an  application  to  a 
Court  for  a  new  trial. 

Such  is  the  law  even  as  to  mat- 
ters of  practice,  which  are  Urictit' 
timijuriSf  and  in  which  a  party  is 
entitled  to  perfect  regularity.  But 
it  is  obvious  that  questions  of  ir- 
regular proceedings  by  a  Board 
of  Military  inquiry,  or  any  other 
inquiry  by  laymen,  more  nearly 
resemble  those  matters  of  pro- 
cedure in  our  Courts,  in  which  there 
is  not  any  such  positive  rule  as 
entitla  a  party  absolutely  to  any- 
thing, such  as  the  right  to  begin  or 
reply,  or  recal  a  witness,  or  call 
witnesses  in  reply,  or  the  like,  in 
which  the  Court  will  not  even 
grant  a  new  trial  unless  it  can  see 
that  substantia]  injustice  has  been 
done;  Branford  v.  Freeman,  5 
£xch.  Rep.  734;  Edwardt  v.  ASa- 
thews,  4  D.  &  L.  721 ;  Middleton 
V.  Bamed,  4  Exch.  Rep.  241; 
Wright  V.  Wikox,  19  L.  J.,  C.  P. 
333;  Catlin  v.  Barker,  5  C.  B. 
201 ;  Butkr  ▼.  Brayne^  5  C.  B. 
655. 

And  to  make  out  any  cause  of 
complaint  against  him  on  this 
ground,  it  would  be  necessary  to 


show  first,  that  the  proceeding  to 
report  without  waiting  for  the  evi- 
dence of  the  Earl  was  contrary  to 
substantial  justice;  and  next,  that  he 
must  have  seen  and  known  that  it 
was  so,  and  wilfully,  nevertheless, 
refused  redress.  The  case  could 
not  be  worse  on  this  point  than  an 
absolute  refusal  to  hear  the  Earl  or 
any  other  witness  when  called  for 
the  plaintiff,  and  even  that  would 
not  justify  a  new  trial  unless  it 
appeared  that  the  plaintiff  was 
prejudiced  thereby,  or,  at  all  events, 
not  if  it  appeared  that  he  was  not 
so;  Doe  d.  WeUh  v.  Langfield,  16 
M.  &  W.  497 ;  Alexanders.  Barker, 
2  C.  &  J.  133 ;  Doe  d.  Kinglake  v. 
Beiru,  7  C.  B.  Rep.  456.  And 
the  absence  of  a  witness,  however 
material,  is  no  ground  for  a  new 
trial  unless  there  was  surprise; 
Hoare  v.  Silvercock,  19  L.  J., 
C.  P.  215 ;  as  the  proper  course 
is  an  application  before  trial  to  post* 
pone  it,  or,  at  the  trial,  for  an  ad- 
journment. And  here  it  is  ob- 
vious the  plaintiff  had  no  ground 
for  complaint  on  this  score  as 
against  General  Peel,  not  having 
applied  to  him  to  order  the  Board 
to  postpone  its  proceedings  until 
the  Earl  should  appear. 

The  precise  case,  of  a  party  having 
carried  his  case  through  and  ob- 
tained a  verdict  without  calling  a 
witness  whom  he  ought  to  have 
called,  has  occurred  at  law ;  and  an 
application  for  a  new  trial  on  that 
ground  has  been  dismissed,  on  the 
ground  that  the  Court  could  not  see 
that  substantial  injustice  had  been 
done;  Honyman  v.  Lew'u,  23  L.  J., 
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1 86a        the  case  for  the  plaintiff;  but  his  case  assumed  that  it  was 
adverse  to  him.     And  on  the  22nd  September,  General 


and  Othen. 


Dickson 

V. 

Viscount       Ezch.  204.    So,  that  it  is  clear, 

^mH^AfM^^*  ^^  ^  ^*  P"^*®**^  instance  (even 
apart  from  laches)  there  was  no 
reason  why  General  Peel  should 
have  hesitated  to  act  on  the  report, 
(even  if  he  had  acted  on  it,)  on  the 
ground  that  the  Earl  did  not  attend ; 
unless  he  could  see  clearly  that  his 
absence  did  the  pkintifT  a  substan- 
tial injustice,  as  it  could  not  have 
done  unless  there  lay  in  his  breast 
material  facts,  which  the  plaintiff 
could  not  and  did  not  otherwise 
prove.  But  of  this  the  very  reverse 
appeared,  viz.  that  he  knew  nothing 
of  the  matters  in  question  of  his 
own  knowledge,  and  that  whatever 
he  knew  was  quite  immaterial,  as 
the  Lieutenant-Colonel,  the  plaintiff 
himself,  was  responsible. 

Even  in  the  case  of  a  downright 
misdirection  by  a  judge,  the  Court 
will  not  necessarily  grant  a  new 
trial  as  of  right,  but  will  exercise 
its  discretion  according  to  its  opi« 
nion  of  the  result  being  in  accord- 
ance with  the  justice  of  the  case ; 
Black  V.  Jones,  6  Exch.  Rep.  2ia. 
In  truth,  however,  the  case  more 
nearly  resembles  those  in  which, 
as  in  the  instance  of  an  arbitration, 
there  is  a  general  discretion  in  the 
tribunal  to  do  what  is  right  and 
just,  and  nothing  is  more  clearly 
settled  than  that  an  arbitrator  has 
a  general  discretion  as  to  the  eon- 
duct  of  the  proceedings,  and  es* 
pecially  as  to  the  examination  of 
the  parties;  WelU  v.  Benskin,  9 
M.  &  W.  45;  TUlam  v.  Copp,  5 
C.  B.  Rep.  211 ;  Cronley  v.  Clay, 
5  C.  B.  581.  And  it  has  been 
held  in  one  of  the  cases  here  cited, 


the  last,  that  it  ia  no  ground  for 
setting  aside  an  award  that  the 
arbitrator  obtained  information  from 
such  party  in  the  absence  of  the 
other,  nor  will  an  award  be  set 
aside  on  the  ground  of  misconduct 
unless  it  has  amounted  to  a  snh- 
stantial  denial  of  justice  or  a  sub- 
stantial injustice  to  one  side  and 
undue  advantage  to  the  other,  and 
in  positive  law  this  has  been  held 
again  and  again  in  the  very  matter 
of  hearing  evidence;  In  re  Aiankf 
16  L.  J.,  Q.  B.  330.  Moreover, 
the  mere  fact  that  the  arbitrator 
has  proceeded  improperly,  as  even 
beyond  the  time  fixed  for  the  limit 
of  his  authority,  is  not  material,  or 
sufficient  to  upset  his  award,  if  the 
party  applying  for  that  purpose 
tDent  on  without  a  distinct  protest 
against  proceeding,  and  so  im- 
pliedly acquiesced  in  it ;  Benneit  v. 
WaUon,  29  L.  J.,  Exch.  357. 
And  on  this  very  matter,  of  the 
absence  of  evidence,  it  has  been 
lately  held,  that  it  is  no  ground  for 
setting  aside  an  award  that  the 
unsuccessful  party  suffered  a  sui^ 
prise,  as  an  arbitrator  would  have 
power  to  postpone  the  proceedings 
on  any  reasonable  application  for 
that  purpose,  and  if  he  declined  to 
do  so,  a  Judge  might  be  applied  to ; 
Solomon  v.  Solomon,  28  L«  J.,  Exch, 
129.  According  to  this,  therefore, 
the  plaintiff  should  have  distinctly 
applied  to  the  Board  to  pos^ione 
their  report  until  the  Earl  should 
attend;  and  if  they  did  not  then 
he  should  have  applied  to  the  Secre- 
tary of  State.  And  the  latter  would 
not  have  been  bound  to  listen  to 
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Peel  wrote  to  Lord  Combermere  aQ  oflScial  letter,  that,  on        1668. 
due  consideration  of  the  minutes  of  the  Board,  he  must      ^^ 
direct  that  Lieutenant-Colonel  be  desired  to  resign.    This,  «. 

it  was  represented,  implied  an  adoption  by  him  of  all  the  Combbemies 
proceedings  of  the  Board.    It  was  part  of  the  case  for  the    "**  OA«w- 
plaintiff,  however,  that  in  various  ways  the  proceedings  of 
the  Board  were  unfair  and  unjust  towards  him. 

Although,  however,  it  was  suggested,  on  the  part  of  the 
plaintiff,  that  the  defendant  General  Peel  had  appointed 
the  Board,  and  was  to  be  presumed  to  have  been  cognizant 
of  their  proceedings,  and  was  therefore  responsible  for  this 
and  any  other  alleged  unfairness  towards  the  plaintiff,  there 
was  no  evidence  of  this,  other  than  the  fact  already  stated, 
that  they  were  to  and  did  report  to  him,  and  that  they  sat 
at  the  War  OflSce,  and  the  plaintiff  had  not  applied  to 
General  Peel  to  compel  the  attendance  of  the  Earl  (a) ;  nor 
was  there  any  evidence  of  any  communication  between 
either  of  the  defendants  and  the  Board  previous  to  or 
during  their  sittings  (save  the  letter  of  instructions),  or  of 
any  communication  between  the  Earl  and  the  General  as 
to  the  Earl's  non-attendance,  except  this,  that  the  plaintiff 
swore  the  Earl  said  that  General  Peel  had  told  him  he 
need  not  attend. 

With  a  view  to  connect  General  Peel  with  all  these  sup* 
posed  grounds  of  complaint,  the  letter  of  General  Peel,  as 
Secretary  at  War,  convening  the  Court  of  Inquiry,  waa 
read,  the  effect  being  that  the  Board  were  to  report  their 
opinion  to  him;  and  his  letter,  after  their  report,  that  he 
had,  on  a  careful  perusal  of  their  minutes,  come  to  the  con- 
clusion to  adhere  to  his  decision  to  call  upon  the  plaintiff 
to  resign. 

The  plaintiff  stated,  that  when  he  asked  the  object  of 
their  inquiry,  and  was  told  that  it  was  to  inquire  into  cer- 

him  unleM  convinced  that  truth      was  clear  was  not  the  case. 

and  justice  would   have  suffered  (a)  Vide  ante,  pp.  563,  564,  in 

from  the  Earl's  absence,  which  xt      notit. 
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tain  charges  of  Lord  Wilton's ;  upon  which  he  desired  that 
Lord  Wilton  should  be  present;  but  the  Board  at  first 
said  they  could  not  call  upon  him  to  be  present,  and  that 

The  Colonel 


Dickson 

CoMBERMBRB   thc  Coloncl  Hiight  have  him  if  he  wished  it. 

^^  still  pressed  his  request,  upon  which  the  president  left  the 
room  and  went  upstairs,  and  was  absent  about  half  an 
hour,  and  on  his  return  said — 

Bovill  objected  that  what  was  thus  said  in  the  absence 
of  General  Peel  could  not  affect  him.  Suppose  the  wit- 
ness said  the  president  stated  he  had  consulted  General 
Peel,  that  would  not  be  any  evidence  at  all  against  the 
latter. 

Coleridge  contended  that  what  the  president  said  in 
Court  must  surely  be  evidence. 

The  objection  was  not  pressed. 

The  witness  stated  that  the  president  said  the  Court  de- 
cided that  they  would  call  Lord  Wilton,  and  accordingly 
next  day  he  came,  but  stated  that  he  had  been  instructed 
that,  as  his  Adjutant  was  present,  he  himself  need  not  be 
present,  and  that  he  had  seen  General  Peel  that  morning, 
who  had  told  him  so;  and  that  the  Board  afterwards  said 
they  had  ''  received  instructions,"  or  were  "  acting  under 
instructions." 

The  short-hand  writer's  notes  were  read,  and  it  appeared 
that  Colonel  Dickson  asked  at  the  outset  that  Lord  Wilton 
should  be  present  as  prosecutor,  and  that  the  president 
said : — 

**  It  is  not  necessary  at  our  first  assembling.  In  a  Court 
of  Inquiry  there  is  no  prosecutor;  it  is  not  a  court-martial ; 
the  parties  are  not  sworn ;  it  is  only  an  inquiry  to  take 
evidence." 

It  appeared  that  Colonel  Dickson  pressed  again  and 
again  that,  as  the  charges  were  made  by  Lord  Wilton,  he 
ought  to  be  present,  and  that  the  mere  presence  of  the 
Adjutant  would  not  sufEce,  because  the  matter  rested  ne- 
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cessarily  so  much  on  Lord  Wilton's  personal  knowledge,        1863. 
and  that  the  president  said : —  Dicmoh 

''  He  may  refuse  to  come,  as  any  witness  may,  and  we  «• 

cannot  compel  him  to  come.  You  can  call  him  yourself  as  Combermbre 
your  witness.  We  have  our  instructions  before  us  as  to  "^  Others 
what  we  have  to  do"  (a). 

As  to  thisi  the  evidence  of  the  plaintiff  was,  that  the 
Board,  having  at  first  objected,  at  his  request,  to  summon 
Lord  Wilton,  at  last  consented  to  do  so,  but  when  Lord 
Wilton  came  he  said  he  had  been  instructed  that  he  need 
not  attend,  and  that  his  Adjutant's  attendance  would  suffice. 
He  added  that  he  had  seen  General  Peel  that  morning, 
who  had  told  him  that  he  need  not  attend,  and  Lord 
Wilton  was  then  allowed  by  the  Board  to  retire.  He 
wanted  his  evidence,  and  wrote  to  him  to  request  it,  but 
the  Earl  replied  by  a  letter  (which  was  read),  in  which  he 
said  that  he  was  going  to  sea,  and  should  be  at  sea  for 
some  time.  But  it  did  not  appear  that  he  had  made  any 
application  to  General  Peel  or  Lord  Combermere  to  enforce 
Lord  Wilton's  attendance,  or  that  either  of  them  knew 
anything  about  it  at  the  time ;  although,  it  was  suggested, 
that  as  the  plaintiff  put  a  protest  on  the  proceedings  on 
account  of  the  Earl's  non-attendance,  which  would  appear 
upon  the  minutes.  General  Peel  must  have  known  of  it. 

It  appeared  that  the  president  had  said,—- on  certain 
observations  of  the  Colonel  as  to  their  acting  as  prose- 
cutors and  judges, — 

''  We  are  not  prosecutors  or  judges.  This  is  not  a  court- 
martial  ;  we  sit  only  to  investigate  the  matters  referred  to 
us,  not  to  judge,  or  to  pass  comments  on  your  character"  (6). 

Then  afterwards,  when  Colonel  Dickson  said  he  desired 
to  show  that  he  was  not  Lieutenant-Colonel  until  the  4th 

(a)  In  this  respect   the  Board  Cockburm,  C.  J.,  thereon, 
were   in    the    same    position    as  (6)  Assuming  that  these  were 

henchers  of  an  Inn  of  Court  hold-  General  Peel's  remarks,  they  would 

ing  an  inquiry  into  the  conduct  not  affect  him  unless  shown  to  be 

of  a  barrister;    vide    Hudion   v.  contrary  to  justice;  vi(/«  anre. 
SludCf  miUf  p.  390,  and  remarks  of 
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1869L        of  Augast,  but  thai  Colonel  North  was  then  LieuteDant- 

^^'^^      Colonel,  and  with  that  view  he  desired  to  put  in  a  letter 

»  from  Colonel  North,  dated  July  19>  l$65y  signed  by  him 

CoMSBRMxaB  ^  ^*  Lieutenant-Colonel  commanding,"  the  Court  said — 

and  Ckhor^        u  pj^  doubt  it  ia  moat  material  to  prove  who  was  then 

commanding  officer,  but  the  letter  is  not  primary  evideooa 

to  prove  it,  and  you  should  call  Colonel  North  as  your 

witness/' 

Colonel  Dickson  said  be  did  not  desire  to  do  so,  but  the 
Board  adhered  to  their  refusal  to  receive  the  letter.  On 
the  last  day  but  one,  however,  the  Board  themselves  called 
Colonel  North,  '^  with  regard  to  statements  in  Colonel 
Dickson's  defence,"  and  when  Colonel  North  was  called 
they  declined  to  allow  Colonel  Dickson  to  put  any  ques- 
tions to  him,  or  to  put  in  the  letter  above  alluded  to« 

But,  except  as  above  mentioned,  there  was  no  evidence 
to  connect  either  of  the  defendants  with  these  matters  of 
complaint. 

Nor  did  it  appear  that  any  witness  whom  the  plaintiff 
bad  called  was  not  beard,  or  that  any  documents  he  de* 
sired  to  adduce  in  evidence  were  rejected,  except  as  above 
mentioned,  and  except  letters  of  the  Earl's ;  and  it  appeared 
that,  in  point  of  fact,  copies  of  all  the  papers  be  desired  to 
adduce  in  evidence  were  by  him  sent  to  the  defenduit. 
General  Peel,  to  be  annexed  to  the  rest  of  the  proceed- 
ings. 

In  regard  to  these  and  other  grounds  of  complaint, 

Coleridge  claimed  to  be  allowed  to  offer  evidence. 

CocKBURN,  C.  J., here  observed  that  as  it  appeared  that 
the  proceedings  of  the  Board  were  about  to  be  gone  into, 
as  to  which  some  severe  comments  had  been  made  by  the 
learned  counsel  for  the  plaintiff,  it  was  important,  if  pos- 
sible, to  understand  what  were  considered  to  be  the  func- 
tions or  position  of  the  Board,  and  how  far  they  were  to 
be  deemed  judicial.  If  they  only  sat  as  a  grand  jury,  to 
determine  whether  it  was  a  case  for  further  inquiry,  their 
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province  would  be  quitedifierent  from  what  it  would  be  if  the        1863. 
result  of  their  proceedings  were  to  be  conclusive,  and  if  upon      ]^^ 
their  report  Colonel  Dickson  was  to  be  dismissed  or  called  «• 

upon  to  resign.  It  appeared  important,  therefore,  to  a&-  Combbrmbab 
certain  how,  in  the  military  world,  the  functions  of  this  ^^  Oihen. 
Board  were  understood.  The  plaintiff's  counsel  had 
complained  of  their  proceedings;  and  certainly  if  they 
were  understood  to  be  sitting  as  a  Court,  or  as  a  judicial 
body,  their  conduct  (as  he  described  it)  might  naturally 
appear  to  be  open  to  very  sertous  remark.  But  then 
that  would  entirely  depend  upon  whether  they  them- 
selves understood  that  they  were  sitting  as  a  Court  to  de- 
termine upon  Colonel  Dickson's  professional  character 
and  position,  or  merely  to  make  a  preliminary  inquiry  (a). 

Coleridge  observed  that  they  themselves  evidently 
deemed  that  they  were  conducting  a  judicial  inquiry,  for 
they  called  upon  Colonel  Dickson  for  his  defence,  and  al- 
lowed him  to  make  a  long  address,  and  even  to  cross-exa- 
mine witnesses  according  to  their  own  notions  of  evidence. 
And  there  was  this  further  to  be  observed,  that  there  was 
no  other  Court  of  Inquiry  ever  held  upon  the  Colonel,  and 
that  upon  their  report  he  was,  in  point  of  fact,  desired  to 
resign.  Moreover  it  was  clear  that  General  Peel  considered 
it  final  and  conclusive,  for  upon  its  report  he  recommended 
that  Colonel  Dickson  should  be  displaced  if  he  would  not 
i-esign,  and  he  appointed  no  other  Board  or  Court  of  In- 
quiry, and  made  no  other  inquiry  whatever. 

Bovill  (counsel  for  Lord  Comberraere)  observed  that  if 
the  conduct  of  these  gentlemen  was  to  be  attacked,  it  was 
important  to  understand  who,  if  any  one,  was  concerned  in 
defending  them.  He  did  not  consider  it  as  any  part  of  his 
duty  as  Lord  Combermere's  counsel  to  defend  them  (i). 

(a)  Vide  Home  v.  Bentinck,  2      mere  had  nothing  more  to  do  witk 
B.  &  B.  130 ;  et  Vide  ante^  p.  528.      the    case    after   eending    in    hit 
(Jt)  Clearly  not;  Lord  Comber-     charges;  vide  ante,  p.  555. 


670 


CASES  AT  THE 


1863.  Zu«^.-^Nor  I,  as  Lord  Wilton's  counsel  (a). 

CoCKBURN,  C.  J.y  said  that  the  report  of  the  Board  had 

been  acted  upon  by  General  Peel,  who  had  called  upon 

CoMBERMERB   Colouel  Dickson  to  resign, 
and  Othen.  ^ 

Coleridge. — After  reading  the  minutes  of  the  proceed- 
ings, as  he  himself  stated  (ft). 

Sir  TF*.  Atherton  (Attorney-General),  counsel  for  Gene- 
ral Peel,  said,  that  though  it  was  true  that  he  had  acted 
upon  the  report,  and  had  read  the  minutes,  a  good  deal  of 
what  had  been  commented  upon  had  not  appeared  upon 
the  minutes,  and  so  had  not  been  brought  to  the  know- 
ledge of  General  Peel. 

CocKBURN,  C.  J. — As  the  case  for  the  plaintiflTis,  that 
their  report  was  acted  on  against  the  Colonel  by  General 
Peel,  the  Colonel  cannot  be  prevented  from  showing  what 
their  course  of  conduct  was. 

Next  day,  however  (the  trial  lasting  several  days),  when 
evidence  was  being  gone  into  as  to  the  proceedings  of  the 
Court  of  Inquiry,  it  not  being  proved  that  General  Peel 
had  any  communication  with  the  members, 

CocKBURM,  C.  J.,  said  he  did  not  see  how  this  would 
bear  upon  the  present  inquiry  as  regarded  the  three  de- 
fendants (c). 


(a)  Quite  at  clearly;  the  very 
complaint  agaiust  Lord  Wilton  was 
that  he  went  away. 

(6)  Sed  vide  pott,  the  more  con- 
sidered observations  of  Cockburn, 
C.  J.,  next  day.  To  which  it  is  to  be 
added,  that  if  indeed  General  Peel 
acted  on  the  report  of  the  Board, 
then  neither  he  nor  any  of  the 
defendants  could  be  liable,  however 
false  and  malicious  the  charges; 
because,  in  that  case,  not  the  act  of 
the  defendants,  but  of  the  Board, 
would  have  led  to  and  caused  the 
plaintiff's  removal. 


(c)  Assuming  General  Peel  to 
have  been  responsible  for  every- 
thing that  occurred  on  the  part  of 
the  Board,  and  that  they  were 
guilty  of  any  violation  of  substan- 
tial justice  to  the  inquiry  of  the 
plaintiff,  it  has  been  seen,  {vide 
ante,  p.  528,)  that  an  inquiry  was 
not  at  all  necessary ;  and  the  adop- 
tion of  the  report  was  after  the 
time  at  which  there  was  any  evi- 
dence of  any  communication  be- 
tween General  Peel  and  either  of 
the  other  defendants,  but  before 
the  advice  was  given  for  the  plain- 
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Coleridge  said  General  Peel,  as  Secretary  of  War,  had        1863. 
sanctioned  the  report  of  the  Board,  and  acted  upon  it.  Dicksom 

CocKBURN,  C.  J.,  remarked  that  this  would  hardly  ren-     vhcouht 
der  him  responsible  for  everything  that  had  taken  place  in  Combbmibrb 
the  course  of  the  proceedings. 

Coleridge  said  the  General  stated  he  had  "  read  the 
minutes,"  and  in  the  House  of  Commons  he  had  stated 
that  he  had  ordered  a  Court  of  Inquiry :  and  in  the  course 
of  the  proceedings  they  said  they  had  '^consulted  the  higher 
authorities." 

Bovill  said  there  was  no  evidence  that  these  ''  autho- 
rities'* included  General  Peel. 

Coleridge  said  that  might  be,  because  the  short-hand 
writer  had  only  taken  down  what  the  Court  allowed. 

CocKBURN,  C.  J.,  said  the  Board  seemed  to  have  con- 
sidered that  they  were  sitting  as  a  close  court,  and,  if  so, 
then  they  were  perfectly  right  in  the  course  they  took ;  for 


tiff's  removal.  It  is  not  possible 
to  lay  down  a  general  rule,  as  to 
the  point  at  which  the  chaise  of  a 
conspiracy  is  proved;  and,  until 
that  fact  is  established,  detached 
acts  of  each  party  are  admissible  in 
themselves  for  the  purpose  of  esta- 
blishing a  conspiracy.  It  is  equally 
difficult  to  draw  any  general  rule 
from  the  authorities,  as  to  when  the 
conspiracy  has  been  proved,  or  what 
act  is  done  in  pursuance  of  the  un- 
lawful object.  It  is  clear,  that 
evidence  of  what  one  party  alone 
has  said  is  not  admissible,  unless  it 
is  in  advancement  of  a  common 
object;  and  that  any  statement 
made  by  a  party  after  the  object 
has  been  accomplished  is  not  in 
furtherance  of  it,  and  so  is  not  ad- 
missible. It  is  otherwise  of  acts 
done,  by  one  of  the  parties,  in  the 


course  of  the  transaction,  before  the 
object  of  the  supposed  conspiracy 
has  been  carried  out,  and  which 
may  therefore  be  proofs  of  the  very 
conspiracy  itself.  Thus,  in  the 
leading  case  upon  the  subject,  Reg, 
v.  Biake,  6  Q.  B.  126,  in  which  the 
present  Loan  Cbibp  Justice  was 
counsel,  it  was  so  held  on  an  indict- 
ment for  a  conspiracy  to  defraud  the 
customs  of  duty.  The  Court,  as 
already  stated,  held  the  first  piece  of 
evidence  clearly  receivable,  because 
(per  Dbnman,  C.  J.,)  "  it  was  evi- 
dence of  something  done  in  the 
course  of  a  transaction  then  going 
on,  which  ought  to  be  laid  before 
the  jury  in  proof  of  the  conspiracy 
charged ;  and  possibly  the  con- 
spiracy might  not  be  capable  of 
being  proved  in  any  other  man- 
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1888.        of  course,  in  tbat  view,  allowing  a  short-hand  writer  to  be 
^^T^'^^^''^      present  at  all  was  a  concession. 

BiCKSON  '^ 

ViBcovKT  Coleridge  said  that  certainly  part  of  his  case,  as  against 

undO^hm^  General  Peel,  was  the  course  and  conduct  of  tins  Board  of 

Inquiry,  who  sat  at  the  War  OflSce,  of  which  he  was  head, 

and  who  appeared  to  have  had  constant  recourse  to  him  in 

the  course  of  their  proceedings. 

Denman  pointed  out  that  it  actually  appeared  on  the  iace 
of  the  proceedings  that,  on  the  question  of  the  admissibility 
of  a  certain  letter,  the  president  said,  "  We  have  had  an  in- 
terview with  the  higher  authorities,  and  I  am  perfectly 
aware  of  the  course  we  are  to  pursue." 

CocKBURN,  C.  J. — But  it  does  not  appear  that  they 
meant  to  include  General  Peel.  There  may  be  many  in- 
termediate gradations  of  authority  between  the  higher  au- 
thorities of  the  War  Office  and  General  Peel. 

Denman. — Surely  there  is  some  evidence  that  he  was 
responsible  for  what  was  going  on  in  his  own  office  ? 

CocKBURN,  C.  J.— It  is  far  from  being  enough  to  make 
him  personally  responsible  in  this  action  for  everything 
said  or  done  by  that  Board  of  Inquiry ;  when  a  Board  of 
Inquiry  is  appointed  it  is  their  duty  to  conduct  it  according 
to  established  rules,  and  if  they  do  not  do  so,  primdfacie^ 
the  responsibility  rests  upon  them ;  unless  it  is  shown  that, 
not  mere  irregularities,  but  errors  inconsistent  with  sub- 
stantial justice,  were  brought  to  the  personal  knowledge  of 
General  Peel. 

Coleridge. — Suppose,  my  Lord,  everything  to  have  been 
in  strict  accordance  with  military  usage  and  rules;  we  com- 
plain, on  the  part  of  the  plaintiff,  that  General  Peel  should 
have  acted  against  him  on  a  report  founded  upon  these 
proceedings. 

CocKBURN,  C.  J. — Of  course  that  complaint  would  be 
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open  to  you  anybow,  and  howerer  regular  tlie  proceedings  1S63. 

were.    ABsuming  that  the  province  of  the  Board  was  merely  ^"^^ 

a  preliminary  inquiry,  and  to  report  to  General  Peel,  you  v. 

would  have  a  right  to  show  that  he  ought  not  to  have  acted  combbrmbrb 

upon  the  report  (a).  "**  ^^"*- 

Denman. — Especially  as  he  states  that  he  perused  the 
"  minutes." 

CocKBURN,  C.  J. — Of  course  he  would  he  responsible 
for  having  acted  on  the  report,  if  it  was  one  on  which  he 
ought  not  to  have  acted,  however  regular  their  proceedings ; 
and,  a  fortiori,  if  he  is  shown  to  have  known  of  any  injus- 
tice in  the  proceedings. 

General  Peel  having  on  the  22nd  of  September  written 
to  Lord  Combermere  to  the  effect,  that,  **  upon  due  con- 
sideration of  the  minutes  of  the  proceedings  of  the  Board 
of  Inquiry,  he  felt  it  his  duty  to  direct  that  Colonel  Dick- 
son be  called  upon  to  resign,'' 

On  the  2nd  of  October  Colonel   Dickson  replied,  as 

follows : — 

"  I  have  further  to  remark  that,  from  the  refusal  of  my  accuser  (Lord 
Wilton)  to  attend  during  the  inquiry,  though  called  upon  by  the  Court  as 
well  as  by  myself  to  do  so,  my  defence  was  rendered  incomplete,  his  evi- 
dence being  mc(st  essential  to  me ;  the  more  particularly  as  the  numerous 
letters  he  addressed  to  me  were  not  allowed  to  be  read  and  appended  to 
the  proceedings,  the  Court  having  informed  me  that  I  was  not  upon  my 
trial,  as  they  had  only  to  report  endence.  I  now  most  earnestly  request 
that  you  will,  under  all  the  circumstances,  accord  me  a  court-martial,  to 
which  I  feel  as  an  old  officer  I  am  entitled,  as  there  is  much  evidence  of 
a  documentary  nature  which  the  Court  also  refused  to  be  appended  to 
their  proceedings,  and  which  it  is  considered  would  very  materially  sup- 
port die  refiifation  of  the  charges  preferred  against  me." 

These  documents,  however,  he  himself  sent  to  the  de- 
fendant, the  Secretary  of  War,  and  were  in  fact  before 
him. 

As  the  regiment  had  now  been  disembodied  more  than  a 
year,  it  appeared  that,  by  the  Militia  Acts,  a  court-martial 

(a)  But  then  how  would  the  wrongful  act  of  the  defendants? 
damage  have  resulted  from    the      vide  ante,  p.  570,  n.  (A), 
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1863.  could  not  be  had.  On  the  17th  of  November,  1858, 
Greneral  Peel  wrote  to  Lord  Combermere  directing  that 
"^9."""  Colonel  Dickson  should  be  afforded  another  opportunity 
CoMBBRMBftB  ^^  rcsigning,  and,  at  the  same  time,  tliat  he  should  be  in- 
and  Othen.  formed  "  that  the  Secretary  of  War  had  arrived  at  the  de- 
cision entirely  on  the  ground  that  while  in  command  of 
the  regiment  he  had  not  administered  its  interior  affairs — 
more  especially  as  to  the  mess — with  judgment  and  at- 
tention/* 

As  the  report  of  the  War  OflSce  Board  was  not  called 
for  by  the  plaintiflTs  counsel,  it  did  not  appear  what  were 
its  contents. 

And  there  was  no  other  evidence  what  were  the  grounds 
on  which  General  Peel  ultimately  recommended  the  re- 
moval of  the  plaintiff,  otherwise  than  as  contained  in  the 
letter  of  General  Peel  of  the  17th  of  November,  directing 
that  the  Colonel  should  be  afforded  another  opportunity 
of  resigning,  but  that  if  he  still  refused  to  do  so  he  should 
be  displaced,  on  the  ground  that  he  had  ''  not  administered 
the  interior  affairs  of  the  regiment,  and  particularly  of  the 
officers'  mess,  with  good  judgment  and  unremitting  atten- 
tion." 

The  plaintiff,  in  the  course  of  his  examination,  was 
asked, — Is  that  any  military  offence  ?  and  answered  that  it 
was  not,  and  that  he  never  heard  of  it  before  as  a  military 
offence  (a). 

The  case  for  the  plaintiff  was,  in  a  great  degree,  rested 
upon  this :  and  it  was  urged  that  the  only  offence  charged 
against  the  plaintiff  by  the  Secretary  of  War  was  a  mere 
error  of  judgment,  so  long  ago  as  1855;  and  that  therefore 
his  dismissal  was  as  contrary  to  justice  as  to  law,  and 
could  only  have  been  the  result  of  a  design  to  get  rid  of 
him. 

Two  military  officers,  however,  who  were  called  on  the 

(a)  Sed  vide  ante,  p.  528,  and  42  Geo.  3,  c.  90,  as  to  a  ditcretionary 
power  of  dumissaU 
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part  of  the  plaintiff^  admitted  that  it  was  the  duty  oF  the        1863. 
commanding  officer — that  is,  the  officer  actually  in  com- 
mand— to  see  that  mess  meetings  were  held  and  that  the 
mess  bills  were  audited  ;  and  ih^X  prim&  facie  it  would  be  comberm7r« 
a  reflection  and  reproach  upon  him,  if  the  regiment  were    <ndOthert, 
allowed  to  be  disembodied  and  the  officers  to  separate  with- 
out any  meeting  being  convened  to  see  to  the  debts  and 
assets. 

In  1859,  the  plaintiff  brought  an  action  against  Lord 
Wilton,  complaining  of  a  libel  in  his  letter  to  Lord  Com- 
bermere,  and  alleging  that  it  had  caused  his  dismissal. 
The  Earl  justified,  and  the  cause  was  tried  here  in  February, 
1859  (a).  The  report  of  the  War  Office  Court  of  Inquiry, 
and  the  documents  on  which  it  was  based,  had  not  then 
been  published,  nor  had  it  ever  been  made  known  until  the 
present  trial,  and  the  letter,  as  already  stated,  included 
some  charges  not  well  founded  in  fact,  and  not  substan- 
tiated. The  jury  found  a  verdict  for  the  plaintiff  for  5/.  on 
the  libel  in  the  letter  to  Lord  Combermere,  containing  the 
charges,  the  jury  finding  it  went  beyond  the  occasion,  and 
was  malicious  (a).  The  plaintiff  had  since  appealed  to  suc- 
cessive Secretaries  of  State  for  War,  but  they  had  con- 
firmed his  dismissal  (i). 

Bovillj  at  the  close  of  the  plaintiff's  case  (c),  observed, 
on  the  part  of  Lord  Combermere  (and  also,  in  the  absence 
and  at  the  desire  of  the  Attorney-Oeneral,  on  behalf  of 
General  Peel),  that  there  was  no  evidence  that  his  dismissal 
proceeded  on  the  disputed  charges,  but  he  should  not  apply 
for  a  nonsuit ;  though  he  protested  that  there  was  not  an 

(a)  rule  1  Post.  &  Fin.  419.  action. 

(b)  Thus,  therefore,  be  had  ap-  (c)  It  should  seem  that  it  would 
pealed  both  to  the  Crown  and  to  Par-  have  been  held  that  there  was  no 
liament;  and,  it  is  conceived  (vi(/«  case  at  all  on  either  count;  and 
ante,  p.  542),  had  exhausted  those  that  the  plaintiff  might  have  been 
peans  of  redress  which  the  consti-  called ;  if  the  defendant's  counsel 
tution  allowed  in  such  a  case,  and  had  demanded  it.  Vide  infra* 
could   not  then  sustain  such  an 

VOL.  III.  R  R  F.F. 
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1863.        atom  of  evidence  to  gustain  the  action.   And  if  the  case  bad 

^*'*^^"^      been  truly  stated  at  the  outset,  according  to  the  facts,  bis 
DiCKaoN       •       ,  , .  , ,  111  1    . 

«.  Lordship  would  no  doubt   have   stopped  it  at  once,  as 

GoMSERuuia  against  all  the  defendants.    Lord  Combermere  had  done 

aodOtben.    ^q^  hjg  Juty— ►he  bad  acted  upon  admitted  facts — upon 

Colonel  Dickson's  own  statements.     It  was  nqt  necessary 

to  enter  into  any  disputed  matters.    It  was  not  a  question 

of  charges,  true  or  false,  but  of  Colonel  Dickson's  own 

statements.    It  was  upou  them  alone  Lord  Combermere 

had  acted,  to  the  best  of  his  judgment.     It  did  not  matter 

whether  he  had  formed  a  right  or  a  wrong  judgment    The 

question  was,  whether  he  had  been  guilty  of  preferring 

chaises  he  knew  to  be  false,  and  had  thus  caused  Colonel 

Dickson's  dismissal.     It  was  impossible  that  this  charge 

could  be  sustained,  for  General  Peel  had  recommended  his 

dismissal  entirely  upon  his  own  statements.    For  anything 

that  appeared  opon  the  plaintiff's  own  case  this  might 

have  been  so :  and  it  had  not  been  shown  that  the  plaintiff 

had  been  dismissed  on  the  charges  alleged  to  have  been 

false  and  malicious — which  alone  was  a  ground  of  nonsuit. 

But  General  Peel  desired  to  be  called,  and  had  obtained 

her  Majesty's  leave  to  be  so,  in  order  to  vindicate  his 

character. 

Ztish  also,  on  the  part  of  Lord  Wilton,  said,  there  was  such 
an  utter  absence  of  evidence  to  sustain  this  action  against 
him,  that,  if  it  had  been  an  ordinary  case,  he  should  have 
appealed  with  confidence  to  his  Lordship  to  say  that  there 
was  no  case  to  go  to  the  jury ;  but,  as  it  involved  the  cha- 
racter of  Lord  Wilton,  and  as  he  had  been  so  aspersed 
and  assailed,  he  felt  that  he  could  not,  and  he  would  not, 
take  that  course,  or  seek  to  stop  the  case,  without  calling 
Lord  Wilton  into  the  box  to  give  his  assailants  the  fullest 
opportunity  of  substantiating  those  charges. 

The  case  for  the  defence,  in  substance,  was,  that  neither 
of  the  defendants  originated  the  charges  against  the  plain- 
tiff; that  the  original  Regimental  Board  of  Inquiry  was 
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necessary  and  in  accordance  with  military  usage,  upon        1863. 
disputes  and  counter-complaints  between  the  plaintiff  and      ^^'v-^i' 
Captain  Dixon,  who  had  demanded  the  inquiry ;  that  the  «. 

statements  of  the  plaintiff  himself  were  sufficient  to  convict  c^bbrmbrb 
him  of  unfitness  to  command  ;  that  they  were  deemed  un-  *"**  Others 
satisfactory,  not  only  to  the  Regimental  Board  of  Inquiry, 
but  by  the  War  Office  Court  of  Inquiry,  appointed  by  the 
Commander-in-Chief,  and  to  which  the  plaintiff  did  not 
object ;  by  the  Inspector  of  the  Militia,  General  Douglas, 
and  all  the  authorities  of  the  War  Office,  not  only  under 
General  Peel,  but  under  his  successors  in  office,  Lord 
Herbert  and  Sir  G.  Lewis;  and  that,  in  short,  neitlier  Lord 
Wilton,  Lord  Combermere,  nor  General  Peel,  could  have 
taken  any  other  course  than  that  which  they  did  take;  that 
when  charges  were  made.  Lord  Wilton  was  bound  to  refer 
them  to  the  Lord  Lieutenant ;  that  the  Lord  Lieutenant 
could  only  refer  them  to  the  Secretary  for  War,  and  that 
the  Secretary  for  War  could  only  take  the  advice  of  the 
authorities  and  form  the  best  judgment  he  could. 

In  support  of  this  case  Mr.  Marshall,  the  bead  of  the 
Militia  Department,  was  examined  at  great  length,  and 
produced  the  report  of  the  War  Office  Court  of  Inquiry, 
and  the  original  minutes  thereupon  (a) ;  and  General  Sir 
Percy  Douglas,  who  had  been  Inspector-General  of  Militia, 
was  also  examined,  as  were  Lord  Hardinge  and  Sir  E. 

(a)  It  ia  clear  that  this  docu-  vileged  communication,  and   pro- 

ment  was  not  admissible   in  evi-  perly  rejected  as  evidence  at  the 

dence.     Where  the  Commander-  trial,  and  that  an  office  copy  thereof 

in-Chief  directed  a  military  inquiry  was  also  inadmissible ;    Home  v. 

to  ba  held,  to  investigate  the  con-  Bentinck  {Lord),  4  Moore,  563;  2 

duct  of  a  commissioned  officer  in  B.  &  B.  130 ;  and  see  S,  C.  1  B.  & 

the  army,  who  afterwards  sued  the  B.  514.     And  it  is  clear  that  there 

president  of  such  Court  of  Inquiry,  the  president,  Sir  H.  Torrens,  did 

for  a  libel  stated  to  be  contained  in  not  object  to  produce  the  report, 

his  report,  and  transmitted  by  him  and  that  the  Court  took  the  objec- 

to    the    Commander-in-Chief: —  tion,  on  the  ground  of  public  policy, 

held,  that  such  a  report  was  a  pri*  See  Beatton  v.  Skene, 5  H. &  N. 838. 

br2 
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1863.        Lugard.    General  Peel  was  called  as  a  witness  (a)  in  sup- 

^^  port  of  this  defence. 

Dickson        *^ 

«.  General  Peel  being  called  as  a  witness — on  bis  being 

CoMBBRiuiiB  sworn,  addressed  the  Lord  Chi bf  Justicb  tbas : — **  My 
and  Othen.    j^^^^^  1  beg  to  be  allowed  to  sUte  that  I  have  obtained  her 
Majesty's  permission  to  explain  the  grounds  of  my  recom- 
mendation to  her  in  this  matter"  (b). 

Bovill. — Without  that  permission,  I  belieye  your  oath 
as  a  Privy  Councillor  would  have  precluded  your  doing 
so? 

General  Peel  .  It  would. 


(a)  Ab  to  whether  or  not  he  was 
properly  ezaminable  as  to  any  advice 
given  to  his  Sovereign,  vide  ante,  p. 
534,  et  vide  Irwin  v.  Crey,  post, 
which  was  not  cited.  In  the  case 
cited  below,  the  Court  said  the 
question  was  not  whether  Sir 
Henry  Torrens  could  be  compelled 
to  produce  the  document,  but  whe- 
ther if  he,  under  a  mitiake,  had 
been  ditpoted  to  do  to,  it  would  nut 
have  been  the  duty  of  the  Judge  to 
have  interposed  and  prevented  the 
admission  of  the  evidence.  (2  B. 
&  B.  162,  per  Dallas,  C.  J.)  It 
is  conceived  that  this  was  the 
true  principle,  and  that  it  applied 
here. 

(6)  General  Peel  evidently  con- 
sidered that  this  was  all  that  was 
necessary  to  allow  of  his  disclosing 
the  advice  he  had  given  to  his 
Sovereign,  and  the  grounds  of  it, 
and  that  the  rest  lay  with  himself; 
and  that,  in  short,  it  was  merely  a 
matter  of  personal  privilege  or  pro- 
tection to  the  Sovereign,  and  the 
Minister,  which  they  might  waive. 
The  reasons  have  already  been 
stated  for  a  grave  doubt  whether 
this  if  so,  whether  on  principles  of 


public  policy  it  is  competent  to  a 
Minister  or  ex-Minister  to  disclose 
such  matters.  If  the  only  obstacle 
were  the  oath  of  secresy,  the  So- 
vereign's dispensation  might  suffice, 
but  this  is  not  so,  and  if  there  were 
no  such  oath  the  objection  would 
still  remain,  grounded  on  public 
policy  and  constitutional  principle; 
an  objection  against  submitting  acts 
of  the  Sovereign  by  the  advice  of 
her  Ministers  to  the  judgment  of  a 
jury.  If  not  to  be  submitted  to  the 
jury,  why  disclosed?  And,  in  point 
of  fact,  General  Peel  used  that  pre- 
cise expression  in  his  statement, 
and  appealed  to  thejudgmentof  the 
jury  in  explaining  the  grounds  of 
his  decision,  and  the  advice  he  had 
given  to  the  Sovereign.  Had  he  a 
constitutional  right  to  do  so  ?  Had 
even  the  Sovereign  a  constitutional 
right  to  allow  him  to  do  so  ?  In 
point  of  fact,  did  her  permission  to 
him  to  disclose  what  advice  he  had 
given  her  extend  so  far  as  to  em- 
potcer  him  to  do  so,  still  less  to  ex- 
plain the  grounds  of  her  decision 
and  judgment,  which,  in  point  of 
law,  it  was?  And  even  if  it  was  so 
intended  and  understood,  had  the 


_J 
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General  Peel  being  examined,  stated  that  it  was  not 
until  the  3rd  May,  1858,  he  first  heard  anything  of  the 
matter ;  that  on  that  day  he  was  informed  that  Lord  Com- 


1863. 


Dickson 

bermere,  and  Lord  Wilton,  and  Colonel  North,  desired  to  Combbrmbrb 
see  him,  and  that  what  was  their  object  in  seeking  the  in-  "^  Othen. 
terview  he  was  then  perfectly  ignorant.  They  came,  he 
found,  without  any  papers  at  all ;  but  Lord  Combermere 
informed  him  that  he  bad  been  to  the  Horse  Guards  to  ask 
for  a  court-martial  upon  Colonel  Dickson,  and  that  he  had 
been  referred  to  the  War  Office,  as  it  was  a  Militia  case. 
The  witness  said  he  desired  Mr.  Marshall,  the  head  of  the 
Militia  branch  of  the  office,  to  come  and  explain  to  Lord 
Combermere  the  proper  course  to  pursue.  He  came,  and 
addressed  himself  to  Lord  Combermere  as  the  Lord  Lieu- 


Sovereign  constitutional  right  to 
authorize  her  Minister  to  explain  to 
a  jury  the  grounds  of  his  official 
advice,  and  of  her  own  Sovereign 
act?  Was  it  not,  in  effect,  placing  a 
jury  in  the  position  of  Parliament? 
Is  it  not  the  proper  and  exclusive 
province  of  Parliament  to  sit  in 
judgment  upon  the  advice  given  to 
the  Sovereign  hy  her  Ministers,  and 
the  acts  of  the  Sovereign  upon  such 
advice?  And  was  it  not  a  com- 
plete usurpation  of  this  high  privi- 
lege and  power  of  Parliament,  for  a 
jury  to  listen  to  such  explanations 
by  a  Minister  of  the  Crown  ?  There 
was  something  startling  in  the 
spectacle  of  a  Minister  of  State 
submitting  to  a  jury  whether  the 
advice  he  had  given  his  Sovereign 
was  just  Such  a  course  was 
utterly  without  authority  or  prece- 
dent, and  it  is  conceived  was  clearly 
as  utterly  contrary  to  all  principle 
as  to  authority,  and  set  a  most 
dangerous  precedent.  Suppose  the 
jury  had  not  only  disagreed  with 
the  Secretary  in  his  judgment,  but 


deemed  that  there  was  evidence  of 
malice  and  collusion,  and  of  want  of 
real  belief  in  the  truth  of  the  sup- 
posed charges ;  and  that  they  were 
all  groundless?  And  suppose  such 
a  course  pursued  by  every  po  Hilar 
officer  dismissed  the  service,  and  by 
every  person  in  the  service  of  the 
Crown  in  any  capacity,  who  is  dis- 
missed for  negligence  or  miscon- 
duct, or  on  grounds  purely  discre- 
tionary ?  The  practical  result  would 
be  to  revolutionize  the  Govern- 
ment, destroy  the  Constitution,  and 
transfer  the  responsibility  of  the 
executive,  from  Parliament  to  the 
people  at  large,  represented  in  the 
jury  box.  It  is  conceived  that 
the  House  of  Commons  is  the  pro- 
per tribunal  to  receive  complaints 
by  public  officers  against  Ministers 
of  State,  whether  for  unjust  dismis- 
sal or  for  any  other  oppressive  acts, 
and  the  notorious  fact  that  the 
House  has  always  received  such 
complaints  show  that  they  are  not 
the  proper  subjects  of  suits  at  law. 
Vide  ant€t  p.  559. 


Dickson 


580  CASES  AT  THE 

1863.        tenant,  telling  him  that,  if  he  desired  to  obtain  the  consent 
of  the  Crown  to  remove  an  officer,  he  must  make  an  appli- 
V.  cation  in  writing  to  the  Secretary  of  State,  detailing  the 

€oMBERUBRE  grounds  on  which  he  made  the  application.  The  matter 
and  Othert.  Qgyer  came  before  the  witness  again  until  his  letter  of  the 
9th  of  June,  1858,  with  the  exception  that  on  the  10th  of 
May,  Sir  H.  Storks,  the  Military  Secretary,  brought  him 
an  opened  letter  to  sign  (detailing  to  him  the  grounds  on 
which  it  was  written),  and  the  witness  signed  it,  after  con- 
sidering it  and  approving  it.  General  Peel  being  asked  if 
there  was  any  underhand  conspiracy,  any  influence  through 
relationship,  friendship,  or  otherwise  to  induce  him  to 
send  false  charges  to  the  Queen,  denied  it. 

CocRBURN,  C.  J. — Was  there  any  personal  influence 
used  or  sought  to  be  used  upon  you  to  make  you  depart 
from  the  ordinary  course  ? 

General  Peel. — None  whatever.  He  stated  further  that 
he  never  saw  Lord  Combermere  again  on  the  matter,  and 
that  from  that  time  until  he  had  decided  on  the  case  he 
never  saw  Lord  Wilton  about  it.  General  Peel  stated 
further,  that  he  had  formed  his  opinion  on  the  case  as  a 
military  man  himself,  competent  to  form  an  opinion  upon 
such  matters  ;  having  also,  as  assistants  at  the  War  Office, 
General  Douglas  and  Sir  H.  Storks,  as  military  advisers  of 
the  Secretary  of  State  for  War.  He  said  a  civilian  Secre- 
tary of  War  would  naturally  rely  on  their  opinion,  without 
entering  into  matters  of  a  military  nature  themselves,  but 
that  he  being  himself  a  military  man,  although  he  had  the 
benefit  of  their  opinion,  did  not  act  solely  upon  it,  but  he 
read  through  the  papers  most  attentively,  and  desired 
leave  to  explain  the  grounds  on  which  he  came  to  the  con- 
clusion that  it  was  proper  to  remove  Colonel  Dickson,  and 
did  so  at  some  length.  Whatever  doubt  or  difficulty 
might  have  arisen  with  regard  to  figures,  he  said  there 
could  be  none  whatever  as  to  facts.  For  it  was  upon 
Colonel  Dickson's  own  remarks,  it  was  upon  his  own 
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aaswers  to  the  charges,  that  he  came  to  the  conclusion        1863. 
which  he  did  come  to,  having  before  him  the  report  of  the      _~  "  ^ 
Regimental  Board  and  his  written  statement  in  answer,  ». 

and  also  the  charges  made  against  him  and  his  remarks  combbriie&s 
upon  those  charges.  As  he  understood,  the  facts  as  to  •n*0*k«**- 
the  debts,  and  the  neglect  of  the  mess  meetings,  and  the 
accounts,  were  in  effect  admitted  by  the  plaintiff  (a).  As 
to  the  Board  of  Inquiry,  he  said  be  was  told  by  Mu 
Marshall  that  it  was  not  possible  to  have  a  court-martial> 
and  that  the  proper  course  was  to  apply  to  the  Commander^ 
in-Chief  to  appoint  the  Board ;  and  that  was  the  course  he 
took ;  and  before  he  saw  the  names  of  the  officers  appointed 
he  knew  nothing  about  it.  He  had  no  acquaintance  with 
them  (except  a  slight  personal  acquaintance  with  one)> 
and  had  no  communication  with  any  of  them  while  they 
were  sitting.  Nor  did  he  recollect,  directly  or  indirectly> 
giving  any  direction  whatever  to  any  of  the  members  of 
the  Board,  except  on  an  application  on  the  part  of  Colonel 
Dickson  that  he  should  have  access  to  certain  papers,  on 
which  he  directed  that  he  should.  He  denied  having  told 
Lord  Wilton  that  he  need  not  attend  the  inquiry.  The 
Court  of  Inquiry  was  granted  on  the  request  of  Mr.  Dun- 
combe,  on  behalf  of  his  friend  Colonel  Dickson.  It  waS 
conceded  to  him,  in  order  to  afford  him  an  opportunity  of 
removing  those  imputations  upon  his  character  of  which 
he  complained.  The  witness  said,  he  required  no  report 
of  the  Court  of  Inquiry  so  far  as  he  was  concerned,  because 
he  had  decided  on  his  own  answers.  If  he  had  not 
applied  for  an  inquiry,  the  witness  said  he  was  prepared 
to  decide  upon  his  own  statements,  and  the  only  im*> 
portance  he  attached  to  the  Board  of  Inquiry  was  that 
the  opinion  of  three  experienced  officers  confirmed  the 

(a)  This,  it   is  conceived,  was  been  proved)  the  defendant's  evi« 

dearly  so ;  even  on  the  plaintiflTs  dence  really  added  nothing  to  the 

own  case,  and  beyond  the  denial  of  defence,  which  was  complete  on  th« 

bad  motives  (which  should  have  plaintiff's  own  ease. 
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1863.        coDcluBion  at  which  he  had  arrived — that  he  had  neg* 
^^  lected  the  interior  economy  of  the  regiment.    So  far  from 

V.  ''combining"  or  '' conBpiring/'  he  formed  his  own  judg* 

CoMBBRMB&B  mcnt  ou  Colonel  Dickson's  own  statements,  not  on  the 
.«nd  Others,  charges  brought  against  him.  As  to  the  course  of  pro- 
ceeding adopted  by  the  Board,  the  first  time  he  heard  of 
any  irregularities  in  it  was  in  this  Court.  He  knew 
nothing  of  the  proceedings,  and  though  they  might  appear 
rather  extraordinary  to  the  gentlemen  of  the  jury  and  the 
lawyers,  yet  it  was  their  only  course.  As  a  Court  of  In- 
quiry they  were  in  the  same  position  as  a  grand  jury  to 
give  their  opinion ;  and  though  it  might  appear  strange, 
they  would  have  been  justified  in  declining  to  call  upon 
any  one  to  attend.  The  witness  mentioned  a  great  mili- 
tary inquiry,  at  which,  he  said,  the  first  thing  was  to  de- 
sire two  officers  to  attend,  but  one  of  them  declined  to  do 
80,  and  the  Court  had  no  power  to  enforce  their  attendance. 
At  the  same  time,  he  said,  if  he  had  been  made  aware 
that  Colonel  Dickson  very  much  desired  Lord  Wilton's 
attendance,  he  would  have  written  to  Lord  Combermere  to 
desire  it 

General  Peel  further  stated,  that  he  had  no  other  com- 
munication with  Lord  Wilton  than  that  he  had  men- 
tioned ;  that  the  Secretary  of  War  only  communicated  in 
such  cases  to  the  Lord  Lieutenant;  and,  such  being  the 
regular  course,  there  was  no  departure  from  it  in  this 
instance. 

Lush  then  asked,  on  behalfof  Lord  Wilton, — ^Was  it  the 
duty  of  Lord  Wilton,  as  Colonel,  to  transmit  to  Lord 
Combermere  the  proceedings  of  the  Regimental  Board  of 
Inquiry,  and  any  complaints  of  the  officers  to  him? 

General  Peel. — You  ask  that  question  of  me,  I  presume, 
as  a  military  officer,  not  as  Secretary  of  State  (a)?      I 

(a)  And  it  was,  it  is  conceived,      not  as  Secretary  of  State,  vide  ante^ 
only  aa  military  officer  that  General      p.  578. 
Peel  had  any  right  to  answer,  and 
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Bhould  say  most  decidedly  it  was  his  duty.     And  if  I  had  1863. 

seen,  even  in  the  newspapers,  that  tradesmen  were  obliged  d,cksok 

to  sue  to  recover  debts  due  from  the  regimental  mess,  I  «• 

should  have  considered  it  was  my  duty  to  order  the  Lord  Combermerb 

Lieutenant  to  institute  an  inquiry  (a).  *°        ^"* 

Coleridge  cross-examined  General  Peel  as  to  the  grounds 
of  his  judgment  on  the  case,  and  he  adhered  to  them 
as  above  stated,  viz.,  in  substance,  that  the  facts  admitted 
by  the  plaintiff,  as  to  the  neglect  of  mess  meetings  and 
accounts,  made  it  a  case  for  dismissal. 

At  the  close  of  General  Peel's  examination, 

CocKBURN,  C.  J.,  (addressing  Coleridge)  said: — I  have 
not  hitherto  interfered  with  the  progress  of  this  inquiry, 
and  hesitated  to  do  so  until  General  Peel  should  have 
been  examined,  that  you  might  have  the  fullest  oppor- 
tunity of  putting  any  question  to  him  you  might  desire  to 
put,  in  order  to  ascertain  what  had  been  his  conduct  and 
what  his  motives  throughout  this  matter.  But  now  that 
be  has  been  examined,  and  that  you  have  had  that  oppor- 
tunity, I  think  that  I  should  not  be  discharging  my  duty 
if  I  did  not  put  it  to  you  whether  you  will  persist  in  this 
charge  against  General  Peel  of  having  corruptly  abused 
the  confidence  of  his  Sovereign  in  recommending  the  dis- 
charge of  an  officer  upon  grounds  which  he  knew  to  be 
unfounded  and  unjust.  That  really  is  involved  in  this 
action ;  and  now  that  you  have  heard  what  he  has  said, 
and  have  seen  all  that  has  passed  in  the  office,  and  how 
his  course  of  action  was  approved  by  all  those  officers  whom 
it  was  his  duty  to  consult,  can  you,  after  that,  ask  it  to  be 
put  to  the  jury  that  he  corruptly  abused  the  confidence  of 
his  Sovereign  for  the  purpose  of  oppressing  and  injuring 

(a)  This  answer,  if  received  by  But  then,  if  evidence  is  submitted 

the  jury,  of  course  destroyed  any  to  a  jury,  it  is  for  them  to  judge  of 

case  as  against  the  other  defendants  its  weight  and  effect.   A  nd  suppose 

even  if  there  had  been  any  before,  they  had  discredited  all  this  ? 
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1863.        an  individual  ?     If  you  cannot,  it  is  my  duty  to  say  that 

^T^"^^^^      you  ought  at  once  to  abandon  the  action  as  against  Gc- 

V.  neral  Peel. 

Viscount 
CoMBERMBRE       Colcridoe  said  the  legal  language  of  the  declaration,  no 
and  Others.       ,      .  i       •       1. 1  •    • 

doubt,  was  strong;  but  he  did  not  construe  it  in  a  popular 

sense,  or  as  conveying  any  offensive  imputation  of  moral 

wrong. 

CocKBURN,  C.  J. — It  is  ray  duty  to  tell  the  jury  that  we 
are  not  sitting  here  as  a  Court  of  Appeal  to  determine 
whether  he  has  discharged  his  duty  wisely,  as  to  which  be 
is  responsible  to  his  Sovereign  and  the  country,  but  not  at 
the  suit  of  a  private  individual.  It  is  not  a  question 
whether  he  has  exercised  his  discretion  well  or  wisely. 
But  the  jury,  in  order  to  find  a  verdict  against  him,  must 
come  to  the  conclusion  that  he  has  dishonestly  and  cor- 
ruptly abused  the  power  intrusted  to  him.  That  is  in- 
volved in  this  action. 

Coleridge.—'No  doubt,  it  is  involved  in  it,  with  this 
qualification,  that  the  law  uses  language  not  in  a  popular 
sense,  or  as  necessarily  involving  any  moral  imputation. 

CoCKBURN,  C.  J.— Still,  you  know,  you  cannot  dispute 
the  proposition  of  law  I  have  laid  down,  that  he  is  not 
legally  responsible  if  he  has  acted  honestly. 

Coleridge. — No,  my  Lord,  I  cannot.  Still  the  question 
is — is  it  not? — whether  his  act  was  not  in  its  nature 
judicial ;  and,  if  so,  whether  he  is  not  liable  if  he  has  acted 
without  reasonable  and  probable  ground,  even  although  he 
has,  more  or  less,  adopted  the  judgment  of  others. 

CocKBURN,  C.  J. — No.  He  is  not  responsiUe  unless  he 
has  acted  dishonestly.  However  he  may  have  erred,  if 
he  has  acted  from  a  sense  of  public  duty,  he  is  discharged 
as  to  all  legal  liability. 

Coleridge. — I  don't  mean  to  suggest  any  personal  spite 
on  his  part.     Nor  do  I  impute  any  personal  corruption. 
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CocKBURN,  C.  J.—I  shall  tell  the  jury  that  if  they  be-        1863. 
lieve  that  his  intention  was   to  oppress   and   injure  the      ^^^ 
plaintifTy  he  is  liable ;  but  that  if  he  made  the  recommenda-  t. 

v'tscottnI' 

tion  to  dismiss  him  out  of  an  honest  sense  of  duty,  even  combermerb 
though  he  may  have  been  mistaken  (as  to  which  I  give     '"^^  Others, 
no  opinion  one  way  or  the  other),  he  is  not  liable  in  law ; 
and  that  if  a  public  servant  does  an  act  in  the  honest  dis-^ 
charge  of  his  public  duty  he  is  responsible  to  his  Sovereign, 
but  not  before  a  jury. 

Coleridge. — There  may  be  an  exception  in  the  case  of  a 
judicial  act  (a). 

CocKBURN,  C.J. — No,  nor  is  this  a  judicial  act  at  all. 
It  is  an  exercise  of  the  pleasure  of  the  Sovereign  through 
a  high  officer  of  State.  The  Sovereign  has  the  power 
of  dismissing  any  officer.  He  receives  his  commission 
from  his  Sovereign  and  holds  it  at  his  pleasure,  and  it  is  in 
the  will  of  the  Sovereign  to  withdraw  it.  It  is  the  will  of 
the  Sovereign  to  exercise  that  power  through  responsible 
servants  of  the  Crown,  and  they  are  not  responsible  for  its 
exercise  before  a  jury. 

Coleridge. — That  is  so,  no  doubt,  my  Lord,  and  I  may 
at  once  say  your  Lordship  is  right,  and  I  therefore  with- 
draw the  case  as  against  General  Peel. 

A  verdict  of  Not  guilty  was  therefore  entered  as  regarded 
General  Peel  (6). 

The  case  proceeded  as  regarded  the  other  two  defend- 
ants. Lord  Wilton  and  Lord  Combermere. 

With  regard  to  the  other  two  defendants.  General  Peel 
distinctly  stated  that  he  had  not  in  fact  acted  upon  the 

(a)  The  exception  is  rather  the  .  considered    would    preclude    any 

other  way,  vide  ante,  p.  533.  action   at  all  for  an   act  in  that 

(6)  But  upon  grounds  which  it  is  capacity),  would  equally  demand, 

conceived,  except  80  far  as  they  con-  on  the  evidence,  the  acquittal  of 

cerned  his  peculiar  functions  as  ad-  the  other  defendants.    Vide  post,  p. 

viser  of  the  Crown  (which  it  is  587. 
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1863.        substantiated ;  and  he  stated  that  after  the  appointment  of 
J^'^*^      the  Board  of  Inquiry  at  the  War  Office  he  took  no  part 
«.  in  it,  and  in  fact  had  no  concern  in  it;  that  he  had  not 

CoMBBRMBRB  prooioted  it,  nor  made  any  charges  himself;  but  had  merely 
andOthcra,  j^^^  ^y^^  official  medium  for  the  transmission  of  charges 
made  by  others,  and  of  which  he  had  no  personal  know- 
ledge, and  that  he  withdrew  from  it  because  he  could  give 
no  information  as  to  the  matters  to  be  inquired  into ;  and 
further,  that  the  charges  he  sent  to  Lord  Combermere  were 
drawn  up  by  the  Adjutant  on  the  report  of  the  Regimental 
Board,  and  that  he  had  only  embodied  them  in  an  official 
letter.  He  denied  any  ill  feeling  or  enmity  towards  the 
plaintiff  (a),  and  denied,  indeed,  having  himself  originated 
any  of  the  charges  against  him,  declaring  that  the  charges 
sent  in  against  him  were  all  those  of  the  Regimental  Board, 
or  of  others  in  the  raiment ;  and  he  denied  in  fact  personal 
knowledge  of  the  matters  in  question,  and  stated  that  he 
had  sent  in  the  charges  because  advised  by  Colonel  North, 
that  if  he  did  not  do  so  he  would  make  himself  amenable 
to  military  censure. 

Colonel  North  was  called,  and  confirmed  this  evidence ; 
and  it  was  admitted  that  he  had  acted  bona  fide. 

Coleridge^  in  reply,  disavowed  the  idea  that  the  jury 
were  a  proper  tribunal  of  appeal  from  the  decision  of  com- 
petent military  tribunals ;  but  they  were,  he  contended,  a 
court  of  redress  for  the  ill  effects  of  injustice  committed  by 
those  tribunals,  and  if  they  were  the  only  tribunal  to  whom 
an  officer  who  had  suffered  such  injustice  could  appeal, 

(cf)  This  of  course,  as  being  the  advice  of  others ;  and  that  this  was 

mere  negation  of  the  contrary  of  that  so,  especially  as  to  the  new  charges, 

which  the  law  presumes,  did  not  of  which  it  was  admitted  one  or 

carry  the  case  on  the  Earl's  behalf  two  were  not  supported.    As  re- 

further  than  the  facts  he  stated ;  garda  those,  perhaps  it  could  not  be 

and  it  is  difficult  to  see  how  they  said  that   there   was    no  case  as 

altered  the  case,  except  perhaps  in  against    him,   had    the    dismissal 

•bowing  more  distinctly  that  he  proceeded  upon  those  charges;  but 

had  acted  on  the  statements  and  it  was  plain  it  did  not. 
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and  if  the  defendants  had  acted  either  with  the  knowledge        1863. 

that  the  charges  were  unfounded,  or  without  any  care  to  take      ^^^ 

reasonable  means  of  ascertaining  that  they  were  true—  •• 

Viscount 
CocKBURN,  C.  J. — Mr.  Coleridge,  the  question  is,  whe-  Combbrmbrb 

ther  they  honestly  believe  them  to  be  true  ? 

Coleridge, —  Quite  so.  That  is,  whether  they  reason- 
ably believed  them  to  be  true.  They  were  bound  to  have 
some  reasonable  ground  for  their  belief,  and,  if  they  had 
not,  then  they  were  legally  liable.  And  the  Secretary  of 
State  could  not  dare  to  set  at  nought  the  deliberate  verdict 
of  a  jury  on  the  case.  The  Secretary  of  State,  no  doubt, 
bad  acted  honestly  on  their  representations;  but  if  the 
nature  of  the  materials  they  presented  to  him  and  the 
manner  in  which  they  were  presented  were  such  as  to 
mislead  him,  they  were  liable.  He  did  not,  he  said, 
shrink  for  a  moment  from  making  the  charges  which  were 
brought  forward  in  this  declaration.  They  were  charges 
of  conspiracy  and  of  false  and  malicious  charges — that  is, 
charges  wilfully  and  knowingly  false  (a).  That  language 
might  seem  strong,  but  it  was  the  language  of  the  law. 
The  law  said,  that  if  men  combined  together  to  injure  others 
by  improper  means  they  were  guilty  of  conspiracy.  Now, 
what  was  the  case  against  them  ?  It  was  threefold.  First, 
that  the  charges  were  false  in  fact ;  secondly,  that  they 
were  wilfully  false  ;  that  is,  did  the  defendants  know  them 
to  be  false — or  rather  did  they  know  them  to  be  true? 

CocKBURN,  C.  J. — No  ;  did  they  honestly  believe  them 
to  be  true  ? 

Coleridge. — Having  reasonable  grounds  for  their  belief. 
But  if  they  choose  to  act  upon  these  charges  without  any 
reasonable  grounds  for  their  belief,  and  without  taking 
reasonable  or  any  care  to  know  if  they  were  true,  and 
without  using  any  means  in  their  power  to  ascertain  if  they 
were  true,  then  they  were  liable  in  law.    Thirdly.   Upon  the 

(c)  Tbii,  therefore,  was  avowed,  as  the  basis  of  the  case. 
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1863.        first  count,  for  a  conspiracy,  the  defendants  combined  to- 

^^^"^^^      getber  to  effect  their  object  by  these  improper  means. 

V.  Now,  first,  were  the  charges  true  ?    As  to  this,  the  learned 

CoMBERMERB  couuscl  wcut  Oil  to  complaiu  that  the  report  of  the  War 

and  Others.    Office  Court  of  Inquiry  had  been  produced  against  his  client 

at  this  trial,  never  having  been  produced  before. 

CocKBURN,  C.  J. — You  see  you  have  made  General 
Peel  a  conspirator,  and  that  obliged  him  to  bring  it  for- 
ward in  his  own  defence.  He  was  bound  to  do  so.  It 
was  not  necessary  on  the  former  trial ;  but,  when  his  cha- 
racter and  conduct  was  challenged  as  to  the  advice  he  had 
given  to  his  Sovereign,  and  the  grounds  on  which  he  had 
given  it,  he  had  no  alternative  but  to  produce  it,  not  as 
attacking  Colonel  Dickson,  but  in  his  own  defence. 

Coleridge. — I  don't  dispute  it  for  a  moment. 

CocKBURN,  C.  J. — I  did  not  understand  it  as  brought 
forward  at  all  to  establish  the  facts  which  it  stated,  but  as 
showing  the  materials  on  which  General  Peel  acted. 

JBovill  observed  that  he  had  only  produced  them  on  be- 
half of  General  Peel  (in  the  absence  of  his  own  counsel, 
the  Attorney-General)  and  not  on  the  part  of  his  client^ 
Lord  Combermere. 

CocKBURN,  C.  J. — I  should  not  have  admitted  it 
merely  as  against  Colonel  Dickson  on  the  part  of  either 
of  the  other  two  defendants. 

.    BovilL — And  Lord  Wilton  never  had  a  copy  of  it, 

Coleridge  went  on  to  comment  upon  the  official  minutes 
on  the  case,  which,  he  contended,  showed  a  preconceived 
opinion  against  Colonel  Dickson. 

Bovill  objected  that  now  General  Peel  was  dismissed 
from  the  case  the  proceedings  of  the  War  Office  were,  as 
to  the  two  remaining  defendants,  totally  irrevalent. 

CocKBURN,  C.  J. — ^That  is  so,  and  I  shall  tell  the  jury 
so,  that  what  passed  at  the  War  Office  after  the  case  got 
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there  is  quite  immaterial   as   regards   these   defendaDts.        1863. 

They  had  nothing  to  do  with  it  there.    The  question  as      ^^'^ 

to  them  is  whether,  when  they  instituted  these  proceed-  v. 

Viscount 
ings,  they  acted  rightly  or  wrongly.     When  once  it  got  combermere 

into  the  War  Office  General  Peel  was  responsible.  "^  ^'***^'- 

Coleridge. — Of  course  that  is  so,  no  doubt ;  but  what  we 
say  is,  that  they  had  made  up  their  minds  upon  it.  The 
learned  counsel  went  on  to  comment  upon  the  proceedings 
of  the  Court  of  Inquiry,  as  to  which  he  said  he  did  not 
complain  of  it  merely  in  point  of  regularity,  but  in  point 
of  substantial  justice.  No  doubt  the  military  differed 
from  the  legal  idea  of  justice,  but  this  Court  of  Inquiry 
went  far  beyond  mere  irregularity.  The  fact  was  General 
Peel  had  virtually,  as  he  said,  decided  before  the  inquiry, 
and  this  action  was  the  only  means  the  plaintiff  had  of  ob- 
taining justice. 

Bovill,  on  behalf  of  General  Peel,  objected  that  he 
had  nothing  to  do  with  the  proceedings  before  the  Court 
of  Inquiry,  which  he  had  never  heard  of  until  it  was  all 
over. 

CocKfiURN,C.  J. — He  is  now  dismissed  from  the  present 
action,  and  those  proceedings  have  nothing  to  do  with 
the  case  as  against  the  other  two  defendants. 

Coleridge. — Except  as  an  element  in  the  consideration 
of  the  question  how  far  these  charges  were  true. 

CocKBURN,  C.  J. — That  is  not  the  question,  Mr.  Cole- 
ridge, but  whether  they  honestly  believed  them  to  be  true, 
which  depends  upon  what  was  before  their  minds  at  the 
time.  You  are  now  discussing  the  proceedings  in  the  War 
Office.  But  General  Peel  has  told  us  that  he  proceeded 
on  the  admissions  by  Colonel  Dickson  himself.  We 
have  nothing  to  do  with  the  question  whether  or  not  he 
came  to  a  right  conclusion. 

VOL.  111.  s  s  F.F. 
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1863.  Coleridge. — Certainly  not.     But  his  opinion    has   been 

^'^"^^^^      relied  on,  and  his  high  authority  appealed  to. 

ViscouNT  CocKBUBN,  C.  J.— Still,  as  it  does  not  follow,  because 

CoMBERUERB  tfac  Court  of  Inquiry  reported  that  these   charges    were 
*  true,  that  therefore  they  were  so,  so  neither  does  the  con- 

verse follow,  that,  if  the  grounds  of  the  report  are  not  i^us- 
tained,  therefore  these  charges — those  upon  which  Colonel 
Dickson  were  dismissed — were  not  well  foanded.  The 
proceedings  of  that  Court  of  Inquiry,  therefore,  or  of  the 
War  Office,  ought  nut  to  prejudice  the  case  as  a|^ainst  the 
other  defendants. 

Coleridge,  ^Yet  if  the  report  be  appealed  to    in   iheir 
favour,  I  may  be  allowed  to  urge  that  its  conclusions  were 
not  well  arrived  at,  and  that  they  are  not  entitled  to  weight, 
lie  was  merely  viewing  the  case  as  it  bore  upon  the  other 
defendants ;  but  his  learned  friend's  client,  Lord  Comber- 
mere,  had  written  that  he  had  "  ascertained  the  truth  of 
these  charges."     [Bovill—The  charges  upon  which    he 
recommended  the  removal;    only  those.]      The    learned 
counsel  then  went  on  to  urge  that  Lord  Corabermere  had 
gone  beyond  the  line  of  official  duty  in  his  interviews  with 
Lord  Wilton,  and  had  adopted  these  charges  without  any 
reasonable  investigation  or  inquiry.     He  went  on  to  urge 
that  Lord  Combermere  had  admitted  that  he  had  acted  in 
a  great  degree  on  Lord  Wilton's  representations,  and,  on 
the  whole  case,  he  contended  that  there  was  evidence  of    . 
malice  on  the  part  of  Lord  Wilton,  if  not  of  Lord  Com- 
bermere. 

At  the  close  of  the  case, 

CocKBURN,  C.  J.  (to  the  jury). — It  is  highly  necessary 
that  you  should  precisely  understand  the  issues  which  are 
before  you,  and  with  which  you  will  have  to  deal.  And 
that  is  the  more  necessary  on  account  of  the  powerful 
appeal  made  to  you  yesterday  by  the  learned  counsel  for 
the  plaintiff,  who  urged  that  injustice  (as  he  termed  it)  to 
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Dickson 


Colonel  Dickson^  you  should  give  such  a  verdict  as  may  1863. 
set  him  right  in  the  eyes  of  the  world^  so  that  his  reinstate- 
ment to  the  post  from  which  he  was  displaced  might  be 
likely  to  ensue.  He  told  you  that  you  were  in  that  sense  combermYre 
a  court  of  appeal,  and  that  this  was  the  last  opportunity  *"^  Others, 
aflforded  to  his  client  of  obtaining  that  justice  and  redress^ 
and  that  you  were  the  last  tribunal  to  which  he  could  re- 
sort. No  doubt,  all  that  was  admirably  put  before  you, 
but  it  is  my  duty  to  tell  you  that  you  are  not  sitting  here 
as  a  court  of  appeal  from  the  decision  by  which  he  was  dis- 
placed; and,  whatever  may  be  your  opinion  as  to  the  course 
pursued  by  the  higher  authorities  towards  Colonel  Dick- 
son, you  cannot,  unless  you  are  satisfied  that  the  present 
defendants,  or  either  of  them,  have  made  themselves  liable, 
on  the  grounds  of  complaint  on  which  this  action  is  founded, 
— you  cannot  do  for  Colonel  Dickson  that  which  it  is  sug- 
gested you  may  do,  at  the  expense  of  the  character  of  these 
defendants.  We  are  not  sitting  here  as  a  court  of  appeal ; 
and  if  you  should  even  think  that  General  Peel,  in  recom- 
mending to  the  Sovereign  to  displace  Colonel  Dickson, 
acted  harshly  or  wrongfully,  you  cannot  on  that  account 
set  Colonel  Dickson  right  by  returning  a  verdict  in  his 
favour.  The  question  you  have  to  determine  is,  whether, 
in  the  initiation  of  these  proceedings,  the  defendants,  or 
either  of  them,  have  been  guilty  of  any  of  the  matters  now 
charged  against  them.  And  it  is  the  more  important  that 
you  should  bear  that  in  mind,  because  the  learned  counsel 
who  has  conducted  this  case  for  the  plaintiff,  not  only 
with  an  eloquence  and  ability  worthy  of  his  name,  but  also 
with  great  tact  and  management,  has  put  before  you  pro- 
minently the  wrongs  which  Colonel  Dickson  is  supposed 
to  have  suffered,  in  being  displaced,  as  if  they  were  the 
matters  on  which  you  had  to  decide ;  but,  as  I  have  said, 
that  is  not  so.  This  question  is,  whether  Lord  Wilton  or 
Lord  Combermere,  in  bringing  these  matters  before  the 
Secretary  of  State,  were  guilty  of  the  grievances,  or  either  of 

s  82 
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18C3.        theuiy  alleged  in  this  declaration;  and  we  must  not  for- 
^^T'^^^      get,  that  if  on  the  one  hand  it  is  important  to  Colonel 
V.  Dickson  to  set  himself  right  with  the  world,  and  endea- 

CombeTmere  ^^"i*  ^o  obtain  reinstatement;  on  the  other  hand,  the 
and  Others,  {ggue  involved  highly  affects  the  honour  and  character  oi 
both  the  defendants ;  for  to  say  of  two  men  that  they  have 
conspired  to  injure  another  by  means  of  false  and  un- 
founded accusation  is  one  of  the  gravest  charges  which 
could  possibly  be  preferred;  and  therefore  1  am  anxious  that 
you  should  clearly  understand  what  it  is  you  have  to  decide 
upon,  and  how  important  it  is,  with  a  view  to  the  proper  ad- 
ministration of  justice,  that  the  true  nature  of  the  issue 
should  not  be  lost  sight  of. 

Now,  the  plaintiff  charges,  in  the  first  count,  that  the 
two  defendants  now  on  the  record — Lord  Combermere  and 
Lord  Wilton — (leaving  General  Peel  out  of  the  question, 
as  having  been  dismissed  from  the  suit) — ''falsely  and 
maliciously  did  conspire,  combine,  confederate  and  agree 
together  to  prevent  the  plaintiff  from  continuing  in  the 
service  of  her  Majesty  in  the  above  capacity ;  and  in  pur- 
suance of  such  conspiracy  and  confederacy,  and  in  order 
to  carry  the  same  to  fulfilment,  and  to  injure  the  plaintiff, 
falsely  and  maliciously  caused  it  to  be  represented  to  the 
Queen  that  certain  charges  and  complaints  of  alleged 
misconduct  of  the  plaintiff,  which  the  Earl  of  Wilton,  as 
Colonel  of  the  regiment,  had  made  against  the  plaintiff,  were 
true  and  just  and  well-founded  charges,  and  that  the  plain- 
tiff was  not  a  fit  and  proper  person  to  be  allowed  to  continue 
Lieutenant-Colonel  of  the  regiment;  and  by  reason  of  the 
premises  her  Majesty  was  induced  to  and  did  refuse  to  allow 
the  plaintiff  to  continue  any  longer  Lieutenant-Colonel  of 
the  regiment,  and  removed  him  from  his  office."  Now,  upon 
that  count  it  is  necessary,  in  order  to  find  a  verdict  for  the 
plaintiff,  that  you  should  be  of  opinion  that  these  two 
defendants  did  enter  into  that  conspiracy,  and  did  displace 
the  plaintiff  by  means  of  charges  which  they  did  not  be- 
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lieve  to  be  true,  and  upon  that  count  both  the  defendants         '863. 
must  be  convicted,  or  neither  of  them,  because  it  is  a  charge      dickson 
of  conspiracy,  which  necessarily,  of  course,  involves  the  "• 

combination  of  two  persons.  The  second  count  is  that  the  Combermerc 
defendants  "wilfully,  maliciously  and  without  any  reason 
able  or  probable  cause,  and  by  means  of  divers  false  and 
malicious  charges,  complaints  and  accusations  by  them 
made  against  the  plaintiff  touching  his  conduct  as  Lieute-  ' 
nant-Colonel,  and  by  falsely  and  maliciously  pretending 
that  certain  charges  were  by  Lord  Comberraere  ascertained 
to  be  true  and  just,  caused  the  plaintiff  to  be  displaced 
from  his  office."  Now,  upon  this  count  you  must  be  sa- 
tisfied that  the  defendants,  or  one  of  them  (for,  upon  this 
count,  either  may  be  convicted  without  the  other),  made 
charges  which  they  did  not  believe  to  be  true,  and  ma- 
liciously, and  without  any  reasonable  or  probable  cause, 
and  thereby  displaced  the  plaintiff.  Whether  he  was  pro- 
perly or  improperly  displaced,  when  the  matter  had  been 
brought  before  the  Secretary  of  State,  is  not  now  the  ques- 
tion, except  in  this  view — that  it  may  materially  assist  you 
in  considering  how  far  these  charges  (a)  were  destitute  of 
reasonable  or  probable  cause,  and  how  far  they  were  ma- 
liciously preferred,  when  you  find,  from  the  evidence  of  the 
distinguished  General  and  Statesman  who  eventually  recom- 
mended the  dismissal  of  Colonel  Dickson,  that  he,  in  his 
military  experience  and  in  his  official  capacity,  felt  himself 
bound  to  act  as  he  did  upon  the  admitted  facts. 

When  the  regiment  was  disembodied,  embarrassments 

(a)  That  is,  as  the  context  shows;  be  admitted,  there  was  reasonable 

those  on  which   the  plaintiff  was  ground  for  making  them ;  be  was 

dismissed,  whatever  they  were ;  and  here  assuming  that  the  dismissal 

it  was  one  of  the  questions  for  the  went  partly  upon  the  charges  dis- 

jury  what  they  were,  whether  the  puted,   and   not    admitted    to  be 

admitted  or  the  disputed  charges,  founded  in  fact;   as  to  which  he 

The  Lord  Chief  JusTiCB  probably  in   effect   directed   the  jury  that 

did    not  mean,    merely,   that    if  there  was  probable  cause,  assuming 

the    dismissal    proceeded  on    the  the  facts  to  have  appeared  to  the 

charges  taken  by  General  Peel  to  defendants  as  stated. 
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1863.         arose.     Among  the  olher  sources  from  which  money  was 
^"^'"^'^       thought  to  be  likely  to  come  was  a  certain  balance  which  had 
V-  remained  in  the  hands  of  Captain  Dixon,  who  had.  been  one 

CoMBERMERE  of  tlic  *^  mcss  presidcnts/*  and  whom  Colonel  Dickson  de- 
and  Others  ^j^.^^  g^Quld  account  to  him.  Captain  Dixon  declined  to 
satisfy  his  requisitions,  and  Colonel  Dickson  then  made  an 
appeal  to  Lord  Wilton  against  him  as  defaulter,  in  not 
having  handed  in  his  accounts  and  paid  over  the  balance. 
Colonel  Dickson  demanded  that  Captain  Dixon  should  be 
ordered  by  the  authority  of  the  Colonel  to  account  before 
himself  and  the  Paymaster;  but  Captain  Dixon,  who  looked 
upon  Colonel  Dickson  in  the  light  of  an  accuser,  declined  to 
submit  himself  to  his  arbitrament,  nor  was  there  anything 
unreasonable  in  his  refusal ;  and  he  demanded  that  there 
should  be  appointed  a  Regimental  Board,  consisting  of  the 
three  senior  officers  under  the  Lieutenant-Colonel,  and  to 
whom  he  would  render  his  accounts,  and  pay  over  the 
balance.  That  was  quite  a  reasonable  demand,  and,  in 
acceding  to  it,  Lord  Wilton  acted  in  a  manner  quite  con- 
sistent with  sound  judgment  and  propriety.  Accordingly, 
Lord  Wilton,  as  Colonel,  directed  that  this  Regimental 
Board  should  be  assembled,  constituted  of  the  three  senior 
officers,  and  that  determination  was  made  known  to  Colonel 
Dickson,  and  he  had  the  opportunity  of  objecting  to  the 
appointment  or  formation  of  the  Board.  So  far  from  it,  he 
acquiesced  in  it,  and  showed  his  acquiescence  by  pointing 
out  in  a  letter  to  the  Adjutant  who  were  the  three  senior 
officers  of  whom  the  Board  should  be  composed,  and  ac- 
cordingly the  Board  was  so  constituted.  Let  us  pause  here 
for  a  moment,  and,  as  the  constitution  of  the  Board  has 
been  a  prominent  matter  of  complaint  on  the  part  of 
Colonel  Dickson,  on  the  ground  that  the  three  officers  ap- 
pointed were  the  three  next  under  him,  and  who  had  an 
interest  in  displacing  him,  let  us  see  what  foundation  there 
was  for  this  complaint.  If  the  object  for  which  the  Board 
was  constituted  had  been  to  entertain  charges  against  the 


and  Others. 
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Lieutenant-Colonel  there  might  be  some  reason  for  the         1863. 

complaint;  but  it  is  agreed  on  all  hands  that  at  the  time       dickson 

Lord  Wilton  appointed  the  Board  he  appointed  it  simply  ». 

n        t  I.  .  ...  .  1  \  Viscount 

for  the  purpose  of  mvestigating  the  regimental  accounts,  Combermer 

and  that  he  did  it  without  the  most  remote  notion  that  any 
report  of  the  Board  would  implicate  Colonel  Dickson.  On 
the  contrary,  it  is  clear  that  if  it  was  intended  to  sit  in 
judgment  upon  any  one  it  was  Captain  Dixon,  and  not 
Colonel  Dickson.  However,  having  been  appointed  to  in- 
vestigate the  regimental  accounts,  they  made  a  report  in 
which,  in  substance,  they  exonerated  Captain  Dixon,  and 
made  complaints  of  the  conduct  of  Colonel  Dickson  with 
regard  to  the  funds  and  accounts  of  the  regiment.  Now, 
here  the  question  arises — it  being  plain  that  up  to  that 
moment  Lord  Wilton  had  done  nothing  which  could  in 
the  slightest  degree  cause  blame  to  be  attached  to  him — 
and  it  is  the  question  for  your  determination,  what 
was  Lord  Wilton,  upon  that  report,  to  do?  It  is  clear 
that  up  to  this  time  Lord  Wilton  had  entertained  none 
but  the  most  friendly  feelings  towards  Colonel  Dick- 
son. It  has  not  been  suggested,  much  less  proved,  that  it 
was  otherwise,  or  that  up  to  that  time  Lord  Wilton  had 
the  slightest  reason  to  entertain  any  other  than  friendly 
feelings  towards  Colonel  Dickson.  It  was,  indeed,  only  a 
few  months  previously  that  he  had,  on  the  recommendation 
of  Colonel  North,  appointed  him  his  Lieutenant-Colonel, 
And  nothing  had  occurred  in  the  interval  in  the  least 
degree  to  interfere  with  the  friendly  relation  in  which  they 
stood  towards  each  other.  Still  less,  as  regarded  Lord 
Combermere,  could  there  be  any  feeling  against  Colonel 
Dickson,  foj  they  had  ho  personal  acquaintance;  and,  in 
considering  how  far  Lord  Wilton  acted  maliciously  and  dis- 
honestly, it  was  material  to  bear  this  in  mind.  Well,  this 
report  was  sent  in  by  the  Regimental  Board  to  Lord  Wil- 
ton, and  it  is  so  important  for  your  decision  that  I  call 
your  attention  to  it  in  order  to  decide  whether  I-iord  Wilton 
did  wrong  in  sending  it  to  Lord  Combermere. 
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1863.  That  brings  us  to  the  question  whether  Lord  Comber- 

DicKsoN      ^^^^  made  these  charges  maliciously  (a),  or  entered  into  a 

V*  conspiracy,  by  fair  means  or  foul,  to  procure  the  dismissal  of 

Viscount       ^  ,        ,  ^. \  «       ,     .  ,. 

CoMBERMBRE  Colonel  DicKSon.     Surely  it  would  require  some  very  clear 

an  there,  pp^^f  ^f  j^  ^^  satisfy  you  that  such  a  man  would  enter  into  so 
foul  a  conspiracy  (6)  to  get  rid  of  an  officer  by  trumping  up 
false  charges  against  him.  I  should  be  surprised^  indeed, 
if  there  were  any  foundation  for  the  charge,  that  Colonel 
North  was  not  made  a  co-defendant;  for  I  perfectly  agree, 
thus  far,  with  Colonel  Dickson — that  if  there  were  a  con- 
spiracy at  all,  Colonel  North  was  a  conspirator  (c);  be- 
cause he  was  privy  to  and  advised  the  course  which  was 
taken,  and  went  with  Lord  Combermere  and  Lord  Wilton 
to  the  Horse  Guards  to  inquire  what  was  the  proper  course 
to  be  pursued  with  a  view  to  an  inquiry.  But  it  is  admitted 
by  the  plaintiff's  counsel  that  Colonel  North  acted  not 
only  bonafde  but  with  friendly  feelings  towards  him. 

Now,  the  question  is,  what  it  was  incumbent  upon  Lord 
Wilton  to  do  upon  these  statements  and  counter-state- 
ments ?  You  are  asked  to  say  that  he  acted  maliciously 
and  dishonestly.  He  took  the  advice  of  Colonel  North, 
an  honourable  man,  whose  motives  cannot  be  questioned, 
and  his  advice  was  to  bring  the  matter  before  the  superior 
authorities.  In  the  meantime  Colonel  Dickson  wrote  a  long 
letter  to  Lord  Wilton,  which  the  latter  thought  incoherent, 
and  Lord  Combermere  said  he  could  ^'  not  make  head  or 
tail  of  it."  What  was  Lord  Wilton  to  do  ?  He  had  not 
himself  originated  these  charges.  Put  yourselves  in  his 
position.     Even  suppose  that  you  could  consider  Colonel 

{a)  That  is,  the  original  charges  record,  whether   its   absence  was 

as  contained  in  the  Report  of  the  requisite,  and  if  so,  the  first  count 

Regimental  Board.  would  be   bad.    Taking  it  as  it 

(6)  This,  as  the  context  shows,  stood,  the  conspiracy,  in  substance, 

is  all  upon  the  count  for  conspi-  resolved  itself  into  the  question  of 

racy,  which  did  not  allege  want  of  malice  or  improper  motive, 

reasonable  cause,  so  that,  as  to  this  (c)  No  doubt  he  was  meant  to 

count,  no  direction  would  be  re-  be  included  in  the ''other  persons  *' 

quired  as  to  reasonable  cause ;  and  mentioned  in  the  first  count, 
the  question  would  arise  on   the 
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Dickson's  explanations  satisfactory^  what  course  was  it  in-         1863. 
cumbent  upon  Lord  Wilton  to  pursue  (a)?    The  final  deci-      JT^*'"'*^ 
sion  did  not  rest  with  him.    He  was  himself  subordinate  to  v. 

higher  authorities,  who,  after  all,  would  have  ultimately  to  combermere 
determine  whether  Colonel  Dickson's  conduct  had  been  and  Others, 
proper  or  not  so;  and  if  the  report  of  the  Regimental 
Board  had  not  been  acted  upon,  and  had  afterwards  come 
to  the  knowledge  of  the  higher  authorities,  what  would 
they  have  said?  Well,  after  reading  Colonel  Dickson's 
letters  and  explanations,  he  came,  with  Colonel  North's 
advice,  to  the  conclusion  that  they  were  not  satisfactory, 
and  that  he  should  not  discharge  himself  of  his  proper 
responsibility  unless  he  submitted  the  case  to  superior  au- 
thority. The  question  is,  whether  he  sent  to  Lord  Com- 
bermere charges  which  in  his  heart  he  believed  to  be  false 
and  uufounded.  If  you  are  satisfied  of  that,  your  verdict 
must  be  against  him.  But  it  is  not  suggested  that  he  had 
at  the  time  the  slightest  reason  to  entertain  any  unkind  feel- 
ings towards  Colonel  Dickson.  It  was  not  until  after  he 
sent  the  charges  in  that  he  was  sued  for  the  regimental 
debts.  He  then,  naturally  enough,  complained  to  Lord 
Combermere,  who  was  as  naturally  indignant  at  it,  and 
spoke  warmly  to  Colonel  Dickson  about  it,  and  urged  him 
to  retire.  Colonel  Dickson,  however,  refuses  to  do  so, 
and  insists  upon  an  inquiry  and  demands  justice,  upon 
which  Lord  Combermere  tells  him  that  he  shall  have 
justice,  and  ultimately  sends  in  the  charges  to  the  Secre- 
tary of  State. 

Now,  it  is  for  you  to  say  whether,  in  all  this,  the  Earl 
of  Wilton  and  the  Viscount  Combermere  acted  honestly 
and  fairly,  or  from  any  bad  motive,  or  for  any  bad  purpose 
or  design  ? 

This  leads  to  the  letter  of  Lord  Wilton  to  Lord  Comber- 

(a)  This  was  not  upon  the  ques-  mitted  facts  but  on  the  unfounded 

tion    of    reasonable    cause  ;    but  charges,  the  other  two  defendants 

whether,  assuming  that  the  Secre-  acted  honestly  or  dishonestly,  that 

tary  of  State  acted  not  on  the  ad-  is,  maliciously,  in  making  them. 
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1803.         mere,  which  was  gent  to  General  Peel^  and  to  which  it  is 
'"^^"'^^ .     necessary  to  call  attention,  as  the  chare^es  now  assume  a 

Dickson  "^  '  o 

V.  somewhat  new  form.     In  the  first  place,  it  appears  that  he 

CoMBKRMERE  ^ocs  not  framc  the  charges  himself,  but  that  they  were 
and  Others,  framed  by  the  Adjutant  on  the  report  of  the  Regimental 
Board,  and  on  the  statements  of  officers  in  the  regi- 
ment. Now,  if  he  had  perverted  the  facts,  or  wilfully 
misstated  them,  or  enlarged  them  beyond  what  he  was 
fairly  bound  to  state,  or  entered  into  any  design  with  the 
Adjutant  to  state  charges  which  he  did  not  believe  to  be 
well  founded,  Lord  Wilton  would  be  liable ;  but,  if  not, 
then,  when  once  he  had  brought  the  charges  before  Lord 
Combermere,  and  he  before  General  Peel,  their  responsibi- 
lity ended  (a).  And,  even  though  you  should  think  Colonel 
Dickson  harshly  used.  Lord  Wilton  is  not  responsible  for 
that,  unless  he  brought  it  about  by  false  and  unfounded 
charges.  If  you  bring  a  case  before  a  Criminal  Court  on  a 
prosecution  you  are  justified,  even  although  the  party 
accused  is  innocent,  unless  you  acted  maliciously,  and 
without  reasonable  or  probable  cause ;  for  you  have  only 
done  your  duty  in  an  honest  belief  of  his  guilt.  And  so, 
if  Lord  Wilton  acted  honestly  in  bringing  forward  these 
charges,  he  is  not  responsible  for  what  ensued  (6).  Now, 
let  us  see  what  the  charges  were  which  were  sent  in,  and 
what  were  Colonel  Dickson's  answers. 

Now,  this  report,  affecting  Colonel  Dickson  with  irre- 
gularities, to  say  the  least  of  it,  which,  according  to  the 
evidence  of  the  military  authorities,  were  inconsistent  with 
the  discipline  and  good  order  of  the  regiment,  was  pre- 

(fi)  That  is,  in  effect,  that  if  the  and    the    Lord    Chief  Justice 

charges  taken  as  not  founded  in  is  hetfi  speaking  expressly  of  the 

fact  were  sent  in  by  the  Earl  really  charges  which  it  was  not  contended 

on  information  furnished  to  him,  as  were  founded  in  fact.     It  is  clear 

he  stated,  then  there  toas  reasonable  from  the  context,  that  it  is  those 

ground  for  preferring  them.  sent  in  by  Lord  Wilton  which  are 

(b)  A  distinct  direction,  by  im-  now  spoken  of.  That  is,  all  the 
plication,  that  there  was  reasonable  charges,  true  or  untrue,  well  or  ill- 
cause  for  preferring  the  charges ;  founded  in  fact. 
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sented  to  Lord  Wilton  by  the  Board  which  had  been  ap-         ^^^^' 
pointed  to  inquire  into  the  accounts  and  pecuniary  aiTairs      dickson 
of  the  regiment.   What  upon  that  was  Lord  Wilton  to  do?     „    "• 

®  ^  *  Viscount 

That  is  the  question  you  must  ask  yourselves,  and  answer.  Combermcrb 

What  would  you  yourselves  have  done  if  you  had  been  in 
his  position  ?  If  there  was  any  one  to  whom  you  could 
with  safety  and  propriety  apply  for  advice  you  would  pro- 
bably do  so ;  and  it  so  happened  that  there  was  an  officer 
in  whom  Lord  Wilton  placed,  deservedly,  great  confi- 
dence, and  who  had  himself  commanded  the  regiment  for 
twenty  years,  and  was  acquainted  with  all  its  aflairs.  I 
mean  Colonel  North,  whose  advice  Lord  Wilton  took. 
Lord  Wilton  acted  under  his  advice  all  along,  and  at  the 
outset  did  what  was  quite  proper,  and  sent  Colonel  Dick- 
son a  copy  of  the  report,  inviting  his  explanations  upon  it, 
and  Colonel  Dickson  sent  those  explanations,  which  were 
all  sent  to  the  Secretary  of  State.  Perhaps,  as  to  the  first 
charge,  his  answer  may  be  considered  sufficient,  though  I 
think  the  observation,  to  be  made  further  on,  upon  the 
more  serious  charge  of  never  having  had  the  accounts 
settled,  would  also  apply  to  this  charge ;  and  if  the  Lieu- 
tenant-Colonel is  responsible  for  keeping  the  affairs  of  the 
regiment  in  proper  order  the  answer  would  hardly  suffice. 
Then,  as  to  the  second  charge,  as  to  the  entertainments ; 
no  doubt  they  were  usual  and  proper,  but  the  question  was 
not  as  to  the  propriety  of  the  entertainments;  it  was  as  to 
the  propriety  of  paying  for  them  out  of  the  mess  funds 
before  the  kit  was  paid  for,  which  had  then  been  ordered. 
It  is  one  thing  to  be  hospitable  and  liberal  at  one's  own 
expense ;  it  is  quite  another  thing  to  be  so  at  the  sacrifice 
of  the  just  claims  of  others.  And  it  was  certainly  a  very 
serious  question — as  to  the  application,  to  these  entertain- 
ments, of  the  mess  fund,  which  we  cannot  now  doubt  was 
primarily  liable  to  discharge  the  debts  for  the  mess  kit. 
It  is  not  material  that  other  officers  concurred  in  it,  for  the 
question  was,  whether  it  was  not  the  province  of  the  Lieu- 
tenant-Colonel commanding  the  regiment  to  keep  these 


and  Others. 
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1863.         matters  under  his  power  and  control^  and  to  take  care  that 

^'^'^^^^'^      there  was  no  departure  from  what  was  right  and  proper.    If 

V.  they  had  had  plenty  of  money,  and  no  other  demand  upon 

CoMBERMERE   ^^  ^^^^  thcy  might  have  done  with  it  as  they  pleased ;  but 

it  was  not  so,  and  therefore,  with  every  possible  allowance 

for  Colonel  Dickson,  the  question  is,  whether  his  answer 

was  sufficient  to  this  charge.    And  I  think  it  can  hardly  be 

deemed  to  have  been  so. 

Then,  as  to  the  next  charge,  as  to  the  orders  given, 
Colonel  Dickson  seems  to  have  put  his  defence  on  the 
ground  that  Lord  Wilton  assented  to  some  orders;  that 
he  was  not  more  liable  for  the  orders  than  any  other 
officers,  Colonel  North  included.  But,  as  to  the  other 
officers,  it  was  the  business  of  the  Lieutenant-Colonel, 
who  was  responsible  to  the  Government,  to  exercise  proper 
control  over  them,  and  see  that  the  Queen's  Regulations 
were  carried  out.  Colonel  Dickson  says  that  during  part 
of  the  period  Colonel  North  was  Colonel,  but  then  he 
himself  was  in  actual  personal  command.  It  is  the  '*  com- 
manding officer,"  the  senior  officer,  actually  present,  who 
is  responsible  for  the  regiment,  and  who  on  that  account 
receives  what  is  called  ^'command  pay.''  And  then  arises 
this  observation,  that  it  was  not  a  question  as  between 
Colonel  Dickson  and  the  other  officers  how  far  they  were 
morally  responsible,  but  it  was  a  question  between  him  and 
the  superior  authorities,  to  whom  he,  and  he  alone,  was  re- 
sponsible for  the  *'  interior  economy  of  the  regiment;"  and 
it  was  he  who  was  bound  to  see  that  it  was  not  involved 
in  liabilities  which  would  bring  it  into  scandal  and  dis- 
credit. To  this  charge,  therefore,  his  answer  was  scarcely 
satisfactory. 

Then,  as  to  the  fifth  charge,  which  is  the  most  important 
one,  because  on  this  it  was  mainly  that  General  Peel  re- 
commended his  dismissal — the  neglect  to  hold  mess  meet- 
ings. It  appears  plainly,  from  the  Regulations  and  the 
opinions  of  military  men,  that  it  is  the  duty  of  the  Lieu- 
tenant-Colonel to  see  that  these  mess  meeting  are  held 


and  Others. 
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and  that  the  accounts  are  duly  audited,  and  it  was  ad-        1863. 
nnitted  that  only  one  mess  meeting  had   been  held,  at 
which  no  business  was  done.     Now,  this  presented  a  very  v. 

^/ 1  sc  O  U  N  T 

serious  question — whether,  in  not  having  caused  such  combermerb 
meetings  to  be  held,  the  Lieutenant-Colonel  was  not  guilty 
of  a  great  dereliction  of  duty  as  commanding  officer.  His 
answer  was,  that  when  the  regiment  first  assembled  the 
agents  were  just  appointed,  and  that  when  it  was  disem- 
bodied the  Paymaster  was  ill.  But  the  mess  committee 
was  established  in  October,  1855,  and  the  regiment  was  not 
disembodied  until  May,  1856,  and  during  that  time  he 
made  no  attempt  to  hold  a  mess  meeting,  though  during 
that  period  the  regiment  was  in  debt,  and  it  was  to  the 
last  degree  necessary  that  its  affairs  should  be  carefully 
looked  to,  and  its  funds  be  made  to  the  utmost  possible 
extent  available  for  the  reduction  of  its  debts;  and  the 
more  so  on  account  of  the  very  difficulties  which  Colonel 
Dickson  himself  stated  as  to  the  change  of  mess  presidents, 
the  wine  fund,  &c.  Above  all,  on  account  of  the  arrears 
of  the  wine  fund ;  for  we  have,  on  his  own  statement,  the 
startling  fact,  which  it  is  difficult  to  explain  satisfactorily, 
that  though,  as  we  are  told  by  military  authorities,  the  wine 
merchants'  accounts  ought  to  be  defrayed  almost  concur- 
rently with  the  consumption  of  the  wine,  and  it  is  the  duty 
of  those  who  preside  over  the  *'  mess,"  and  who  have  the 
collection  of  the  payments  for  wine,  to  insist  upon  these 
payments  being  made  when  the  wine  is  drunk,  and  then  to 
pay  over  the  money  to  the  wine  merchants — we  have  the 
startling  fact  that,  when  the  regiment  was  disembodied, 
between  300/.  and  400/  was  due  to  the  wine  merchants ! 
How  was  that  to  be  explained  ?  Either  from  the  affairs 
of  the  regiment  as  to  the  mess  and  wine  fund  having  got 
into  utter  confusion,  or  from  an  application  of  the  wine 
fund  to  other  purposes.  The  answer  of  Colonel  Dickson 
only  shows  the  condition  into  which  the  affairs  of  the  re- 
giment had  fallen.  How  was  it  that  the  wine  merchants' 
accounts  had  not  been  settled?     The  money  must  have 
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Dickson 


1863.  been  lost,  or  wasted,  or  applied  to  other  purposes.  Who 
was  to  blame  for  all  that?  If  others  were  to  blame,  did 
that  exonerate  the  Lieutenant-Colonel  from  the  responsibi- 
CoMBERMCRE  'i^Y  whichy  according  to  the  Regulations,  rested  upon  him, 
and  othere.  ^  ^^j^g  proper  care  that  the  affairs  of  the  regiment  were 
conducted  with  regularity,  and  that  its  funds  were  properly 
collected  and  applied  ? 

But  as  to  all  these  matters,  the  question  is  not  whether 
these  charges  were  true,  but  whether  Lord  Wilton  acted 
maliciously  in  sending  them  to  Lord  Combermere,   and 
Lord  Combermere  in  sending  them  to  General  Peel.    Now, 
Lord  Wilton  had,  and  appended  to  his  letter,  the  state- 
ments of  several  officers  in  support  of  these  charges,  and 
the   sole   question  is  whether,   although  the  last  charge 
adverted  to  was  ultimately  abandoned,  they  acted   mali- 
ciously in  thus  submitting  them  to  superior  authority.     So 
as  to  the  additional  charge,  as  to  the  sergeants'  mess.  Lord 
Wilton  had  the  statements  of  one  or  two  of  the  sergeants 
upon  which  he  sent  in  the  charge.     Colonel  Dickson  sent 
explanations   which    he   thought   satisfactory.      But    the 
question    is    whether,    when    officers    have   made    such 
charges,  it  is  not  the  duty    of  the    commander  to  send 
them  for  investigation,  and  whether  you  can  say  that  his 
doing  so  was  a  malicious  act.   Upon  that  you  must  make  up 
your  mind,  remembering  that  Lord  Wilton  did  not  initiate 
these  proceedings;  but  having  these  charges  before  him,  and 
not  deeming  Colonel  Dickson's  explanations  satisfactory, 
he  submitted  them  to  the  superior  authorities  for  inquiry. 
Then,  as  to  Lord  Combermere,  are  you  satisfied  that  he 
was  actuated  by  any  unworthy  feelings  or  motives,  or  that 
he  entered  into  a  conspiracy  to  drive  out  Colonel  Dickson 
by  false  charges  ?    And,  further,  were  these  charges  the 
•cause  of  his  removal  ?   General  Peel  tells  us  that  he  acted 
upon  the  facts  admitted  by  Colonel  Dickson  himself,  show- 
ing, in  his  opinion,  that  he  had  not  given  the  proper  atten- 
tion to  the  interior  economy  of  the  regiment,  although  he 
afterwards  assented  to  an  inquiry  at  the  desire  of  Colonel 
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Dickson 


Dickson^  and  in  order,  if  possible,  to  clear  him.    A  good        1863. 
deal  has  been  said  as  to  the  conduct  of  the  Board  of  In- 
quiry, but  it  does  not  lie  in  the  mouth  of  an  officer  who 

^T  *  0^  O  O  N  T 

accepted  his  commission  subject  to  military  authority  to  combermerb 
complain  of  an  inquiry  he  has  himself  asked  for,  and  which  *"^  Others, 
he  knew  would  be  conducted  according  to  military  usage ; 
but,  in  real  truth,  all  this  is  of  no  importance  in  the  case, 
for  the  reason  that  General  Peel  has  told  us  he  acted,  not 
upon  the  report  of  the  Board,  but  upon  his  own  judgment 
on  the  admitted  facts,  assisted  by  those  officers  whose 
business  it  was  to  advise  him.  And  it  is  but  fair  to  the 
members  of  that  Court  of  Inquiry  to  say  that,  after  all,  it 
turns  out  that  the  matters  of  which  Colonel  Dickson  com- 
plained were  of  little  real  importance  (a).  General  Peel, 
however,  acted,  it  appears,  upon  his  own  judgment  on 
admitted  facts,  with  the  concurrence  and  advice  of  high 
military  authorities,  who  thought  that  (setting  aside  the. 
charges  aflPecting  the  plaintiff's  personal  character)  there 
was  no  alternative  but  to  remove  the  plaintiff.  And  you 
are  asked  to  say,  in  the  face  of  these  opinions,  that  there 
was  no  reasonable  or  probable  cause  for  his  removal,  or 
even  for  these  charges  being  submitted  to  the  authorities. 
If  you  come  to  that  conclusion,  and,  in  addition  to  that, 
are  satisfied  that  Lord  Wilton  or  Lord  Combermere  did 
not,  in  preferring  these  charges,  believe  them  to  be  true, 
then  it  is  your  duty  to  find  for  the  plaintiff;  but  if, 
upon  the  other  hand,  you  think  that  those  facts  upon 
which  General  Peel  went,  were  as  he  declared  he  found 
them  to  be,  even  on  the  plaintiff's  own  admissions,  so 
that,  as  has  been  stated,  by  reason  of  his  neglect,  the 
affairs  of  the  regiment  had  become  so  embarrassed,  then 
I  am  bound  to  tell  you  that  there  was  reasonable  and  pro- 
bable cause  for  preferring  those  charges.  Looking,  there-* 
fore,  at  the  facts  stated  by  the  plaintiff  himself,  can 
you  say  that  there  was  not  reasonable  ground  for  these 
charges  being  preferred,  and  that  the  defendants  believed 
(a)   Vide  ante,  p.  562. 
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1863.        them   to  be  false  and   uDfoundedy   and   preferred  them 
^^^jj^^      only  from  malice  ?    It  may  be  that  a  more  indulgent  view, 
V.  under  all  the  circumstances^  might  have  been  taken  of  the 

CoMBERMERE  casc.  But  witb  that  we  have  nothing  to  do.  The  question 
and  Others,  jg  ^hg^ijer^  when  there  were  all  these  irregularities  in  the 
regiment,  for  which,  by  the  Queen^s  Regulations,  the  Lieu- 
tenant-Colonel was  responsible.  Lord  Wilton  can  be  said 
to  have  acted  without  reasonable  cause  in  submitting  the 
charges  to  the  Lord  Lieutenant,  and  whether,  when  they 
had  been  brought  before  the  latter,  he  did  anything  that 
was  not  his  duty  in  sending  them  on. to  the  War  Office? 
If  you  think  there  was  a  conspiracy  between  the  defend- 
ants to  drive  the  plaintiff  out  of  the  regiment  by  false 
charges,  which  they  did  not  believe  to  be  true,  or  if  they 
wilfully  preferred  such  charges,  then  find  your  verdict  for 
the  plaintiiF.  But  if  you  think  that,  under  all  the  circum- 
stances, there  being  these  irregularities,  it  was  right  to 
bring  them  before  the  superior  authorities,  then  it  is  impos- 
sible to  say  that  there  was  not  reasonable  ground  for  these 
proceedings ;  and  I  do  not  see  how  you  can  come  to  the 
conclusion  that  they  were  preferred  by  the  defendants  ma- 
liciously. If  you  think  that  the  charges  were  (in  the  sense 
I  have  explained  to  you)  without  reasonable  and  probable 
cause  (a),  and  were  maliciously  put  forward,  with  a  view  of 

(o)  That  18,    not    founded    on  plaintiff  to  bail,  that  was  the  very 

facta  as  they  appeared  to  the  de-  distinction  on   which  it  has  been 

fendants,  vide  ante,  p.  604,  and  p.  submitted  in  these  notes,  that  such 

542,  in  notis.  In  Barber  v.  Lesiter,  an  action  is  not  maintainable  where, 

7  C.  B.,  N.  S.  181,  it  was  held,  as  in  the  present  case,  there  has 

that  an  action  on  the  case  for  a  been  a  hearing,  and  an  inquiry, 

conspiracy  maliciously  to  prosecute  whether  legally  necessary  or  not, 

the  plaintiff  could  not  be  sustained  previous  to  the  dismissal  or  other 

when  the   plaintiff  had  not  been  injury  complained  of.     Even  waiv- 

acquitted.    And  though  in  the  next  ing  all  other  objections  to  such  an 

caae,Stewardv.  GromeU,ibidA9l,  action,   there   is  the  diflScuUy   in 

it  was  held,  that  the  principle  did  such   a   case,    of  connecting    the 

not  apply  when  there  had  been  no  damage,  (which  is  its  gist,)  with  the 

hearing,  and  the  proceeding  was  alleged  wrongful  act.      And   this 

ex  parte,  as  in  the  case  of  exhibition  applies,  it  fortiori,  in  the  case  of  a 

of  articles  of  the  peace  to  hold  the  discretionary  power  of  dismissal  by 
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oppressing  and  injuring  Colonel  Dickson,  yoor  verdict 
must  be  against  both  or  either  of  the  defendants — which- 
ever of  theniy  in  your  opinion,  may  have  bo  acted. 

Verdict  for  the  defendants. 


tbe  CrowD.  For  it  would  be  in 
the  nature  of  things  impossible  to 
show  that  the  Crown  did  not  exer- 
cise its  discretion  on  the  result  of 
the  inquiry,  whether  or  not  legally 
neceatery;  and  that  the  dismissal 


Viscount 

combermere 

and  Others. 


was  caused  by  the  supposed  con- 
spiracy. It  was  for  this  reason, 
probably,  that  the  plaintiff's  coun- 
sel attached  so  much  importance  to 
their  impeachment  of  the  conduct 
of  that  inquiry. 


JORDAN  t;.  GIBBON. 

Declaration,  that  the  defendant  assaulted  the 
plaintiiF,  and  gave  him  into  custody  of  a  police  constable, 
and  caused  him  to  be  carried  to  a  police  station,  &c. 

Pleas  :  1.  Not  guilty. 

2.  That  one  Clark  was  possessed  of  certain  parts  (a)  of 
a  dwelling-house  (a),  and  in  the  middle  part  of  the  night 
the  plaintiff  broke  and  entered  the  said  parts  of  the  said 
house  (a)  without  the  leave  and  against  the  will  of  the  said 
Clark,  and  made  and  continued  to  make,  for  a  long  time, 
a  noise  and  disturbance  therein,  and  in  the  sight  and  view 
of  the  defendant  assaulted  A.,  the  wife  of  the  said  Clark, 
therein ;  and  also  assaulted  the  defendant  therein,  and  be- 
haved in  a  disorderly  manner,  and  greatly  disturbed  and  dis- 

(a)  Proof  that  the  plaintiff  was      although  proof  that  the  defendant 


in  possession  of  two  rooms  of  a 
house  has  been  held  sufficient  to 
satisfy  an  allegation  in  a  count  that 
the  plaintiff  was  in  possession  of 
the  messuage,  in  which  allegation 
issue  had  been  taken;  Fenn  v. 
Grafton,  2  B.  N.  C.  617.    And 


was  merely  a  lodger  in  two  rooms 
was  held  afterwards  not  to  support 
a  similar  allegation  in  a  plea  of 
Monk$  V.  Dyke,  4  M.  &  W.  507, 
and  would  be  matter  for  amend- 
ment ;  and  see  Edwards  v.  Bond, 
Vol.  II.,  p.  820,  note  (a). 


door  of  a  room  which  was  locked,  and  in  which  the  supposed  paramour 
but  it  was  found  that  he  committed  no  assault,  nor  threatened  it,  nor 
into  the  room : — Htld,  that  though  there  was  a  justification  for  forcibly 
there  was  none  for  giving  him  into  custody^ 


VOL.  III. 


T  T 


mddletex 

Sitiingi, 

Easier  Term, 

In  an  action 
for  assaulting 
the  plaintiff 
and  giving  him 
into  custody  of 
a  policeman, 
it  was  pleaded 
that  the  plain- 
tiff was  unlaw- 
fully in  a  house 
making  a  dis- 
turbance, and 
committed  an 
assault,  and 
that  there  was 
danger  of  a 
breach  of  the 
peace :  and  on 
the  evidence  it 
appeared  that 
the  plaintiff, 
believing  his 
wife  to  be  in 
the  house  with 
a  paramour, 
had — being  in 
the  house — 
pushed  his 
way  up  stairs 
late  at  night, 
and  declared 
his  intention 
to  remain  there, 
opposite  the 
was  concealed, 
tried    to   break 
removing  him, 

F.F. 
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1863.        quieted  the  wife  and  the  household  of  the  said  Clark,  in 
the  peaceable  and  quiet  enjoyment  of  the  said  parts  of  the 
house,  and  the  defendant  in  the  peaceable  enjoyment  of 
the  part  thereof  which  he  possessed ;   in  breach  of  the  . 
peace,  &c. 

Whereupon  the  wife  of  the  said  Clark  (who  was  then 
absent),  and  the  defendant,  at  her  request,  requested  the 
plaintiff  to  cease  such  disturbance,  which  the  plaintiff  then 
wholly  refused  to  do,  and  still  continued  in  the  said  parts 
of  the  house,  making  such  disturbance,  in  breach  of 
the  peace,  and  endangering  the  peaces  and  putting  the  said 
wife  in  bodily  fear  {a),  whereupon  the  defendant,  during 
the  continuance  of  the  said  disorderly  conduct  and  breach 
of  the  peace,  and  while  the  plaintiff  was  so  endangering  the 
peacej  requested  the  policeman  to  take  the  plaintiff  into  his 
custody,  to  be  dealt  with  according  to  law  for  his  said  mis- 
conduct, and  the  policeman  did  take  the  plaintiff  into  his 
custody  to  deal  with  him  according  to  law  ;  that  is,  for  the 
purpose  of  taking  him  before  a  justice  of  the  peace  to  be 
dealt  with  according  to  law  (i). 

And  because  it  was  then  still  the  night,  and  there  was  then 
no  justice  before  whom  the  plaintiff  could  be  taken,  the 
policeman,  in  pursuance  of  the  defendant's  said  request,  took 
the  plaintiff  to  the  said  police-station,  there  to  detain  him  in 
custody  until  he  could  be  taken  before  such  j  ustice  for  the 
purpose  aforesaid,  the  said  police-station  being  a  fit  and 
proper  place  to  be  so  used ;  and,  before  the  time  when  the 
plaintiff  could  have  been  so  taken  before  such  justice  as 
aforesaid,  the  plaintiff  having  ceased  to  be  disorderly,  was, 
with  his  own  consent,  and  at  his  request,  suffered  by  the 
said  policeman  to  go  at  large,  the  defendant,  with  the 
plaintiff's  consent,  then  ceasing  further  to  prosecute  the 
said  charge,  until  when    the  policeman  imprisoned   the 

(a)  There  waa  no  evidence  of  260)  and  there  was  no  evidence  of 

any  intention  at  assault,  but  only  any  blow,  or  any  threat  of  a  blow,  or 

of  a  mere  casual  unintentional  push  any  attempt  to  break  into  the  room, 

in  trying  to  get  up  stairs  {vide  (b)  That  is,  to  find  security  to 

Coward  v.  Baddcley,  28  L.  J.,  Ex.  keep  the  peace. 
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plaintiff  at  the  said  station  for  the  purpose  aforesaid,  which 
are  the  supposed  trespasses,  &c.  (a).     Issue. 


(a)  Supposing  there  was  an 
affray,  or  an  immediate  danger  of  a 
breach  of  the  peace,  as  there  was  in 
the  case  where  the  plaintiff  per- 
sisted in  remaining  unlawfully  in  a 
shop  where  he  had  already  assaulted 
the  defendant,  the  person  might  de- 
liver him  to  a  constable  to  imprison 
him  until  he  should  find  surety  to 
keep  the  peace,  and  might  take  him 
before  a  magistrate  for  that  purpose. 
See  the  judgment  of  Parke,  B., 
Timothy  ▼.  Simpton,  1  C.  M.  &  R. 
761,  and  the  authorities  there  cited. 
A  private  person,  however,  is  not 
justified  in  arresting,  or  giving  in 
charge  of  a  policeman  with- 
out a  warrant,  a  party  who  has 
been  engaged  even  in  an  affray, 
unless  the  affray  is  still  continuing, 
or  there  is  reasonable  ground  for 
apprehending  that  he  intends  to  re« 
new  it;  Price  v.  Seeley,  10  CI.  & 
Fin.  28.  To  trespass  for  assault 
and  imprisonment  the  defendant 
pleaded  that  he  was  possessed  of  a 
tavern  or  alehouse,  and  the  plaintiff 
conducted  himself  in  a  rude  and 
quarrelsome  manner  in  it,  and  as- 
saulted the  defendant  and  others, 
and  afterwards  remained  standing 
in  the  street  near  the  door  of  the 
house,  using  loud,  menacing  and 
disgusting  language  to  the  defend- 
ant and  his  family,  who  was  within 
hearing,  and  by  reason  thereof 
many  persons  congregated  about 
the  house  and  made  a  riot  and  dis- 
turbance; and  the  plaintiff  was 
causing  persons  to  congregate  in 
breach  of  the  peace,  whereupon  the 
defendant,  after  requesting  him  to 
go,  gave  him  in  chai^ge  to  a  police 

T 


officer.  Held,  on  demurrer,  good, 
as  sufiiciently  showing  matter 
amounting  to  a  breach  of  the  peace 
by  the  plaintiff;  Webster  v.  Watts^ 
17L.  J.  73,  Q.  B.;  12  Jur.  343. 
The  mere  presence  in  the  house, 
however,  would  per  te  be  only  a 
trespass,  and  there  was  no  evidence 
of  an  assault  or  threat  of  an  assault, 
or  endeavour  to  break  in  a  room. 
Vide  R.  V.  Mabel,  9  C.  &  P.  474; 
In  re  Dunn,  12  A.  &  £.  599.  Of 
course  it  was  always  clear  law  that 
the  owner  of  a  house,  or  any  one  in 
aid  of  the  owner,  might  justify  turn- 
ing another  out  of  the  house  wrong- 
fully in  it  and  refusing  to  leave  upon 
request.  But  the  giving  into  charge 
would  require  something  further, 
and  an  imminent  danger  of  an  ac- 
tual, not  a  mere  constructive,  breach 
of  the  peace,  that  is,  of  an  assault 
or  violence  to  the  person,  which  of 
course  would  require  an  intention, 
indicated  by  threat,  or  by  a  precedent 
act,  with  evidence  of  present  and 
persistent  intention  to  do  violence. 
And  it  has  been  held  that  a  mere 
disturbance  will  not,  at  common 
law,  justify  in  giving  into  custody. 
Thus  where  A.  went  to  the  house  of 
B.  to  demand  a  debt,  which  B.  said 
he  could  not  pay ;  angry  words 
passed,  and  B.  told  A.  to  leave  his 
house;  this  A.  refused  to  do,  unless 
he  was  paid.  Upon  this  B.  sent 
for  a  police  officer,  and  had  A. 
locked  up  in  the  watchhouse: — 
Held,  that  if  A.  was  making  a  dis- 
turbance, B.  would  have  been  jus- 
tified in  turning  him  out  of  his 
house,  but  that  he  was  not  justified 
in  imprisoning    him ;     Green   ▼. 
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1863<  Parry  J  Serjt,  and  Montague  Williams  for  the  plaintiffl 

Jordan  Karslahe  for  the  defendant 

The  plaintiff  had  separated  from  his  wife,  and  she  was 
lodging  on  the  second  floor  of  a  house ;  on  the  third  floor  of 
which  the  defendant  also  was  lodging.  On  the  night  in 
question,  after  twelve  o'clock,  the  plaintiff,  who  had  been 
watching,  in  the  street  opposite  the  house,  saw  his  wife  and 
one  Boucicault  go  in.  He  knocked  at  the  door  and  she 
came  to  open  it,  and  it  appeared  that  she  must  have  let 
herself  and  Boucicault  in  by  a  latch  key,  as  the  landlady 
and  servants  had  gone  to  bed.  The  plaintiff  asked  his  wife 
if  Boucicault  was  in,  and  she  said  he  was,  on  which  he 
rushed  up  stairs  to  search  for  him.  The  landlady  aroused 
by  the  noise  came  out,  and  objected  to  the  plaintiff  dis- 
turbing her  lodgers,  and  begged  him  to  confine  himself  to 
bis  wife's  rooms.  While  they  were  having  an  altercation 
on  the  staircase  the  defendant  came  in  from  his  club,  and 
the  landlady  asked  him  to  interpose  and  put  a  stop  to  the 
disturbance,  and  he  did  so,  and  desired  the  plaintiff  to  go 
into  his  wife's  rooms  or  leave  the  house.  The  plaintiff  de- 
clared he  would  not  leave  until  he  found  the  man  he  was 
looking  for,  (that  he  might  identify  him,)  and  that  he  would 
search  the  house  ;  and  while  they  were  all  talking  on  the 
staircase  he  pushed  by  them,  knocking  against  both  the  de- 
fendant and  the  landlady,  but  not  striking  any  one  nor  com- 
mitting any  wilful  assault,  and  he  and  she  went  up  to  the  third 
floor.  The  defendant  declared  he  should  not  search  his 
room,  but  the  plaintiff  went  into  his  sitting-room  and  tried 
the  door  of  the  bed-room,  which  had  two  doors,  one  enter- 

Bartram,  1  C.  &  P.  308 — Tenter-  disturbance,  gave  bim  in  cbarge  of 

den,  C.  J.  So  see  a  similar  plea,  that  the  constable,  &c. : — Held,  toot  had 

the  plaintiff  had  been  making  a  die-  non  obstante  veredicto^  cu  it  did  not 

turbance,  and  that  defendant  over-  zhow  either  that  the  breach  of  the 

took  him  near  the  dwelling-house,  peace  continuing,  or  show  any  certain 

whereupon  the  defendant,  in  order  facts  from  which  the  renewal  of  the 

to  preserve  the  peace,  and  prevent  breach    wai    to    be   apprehended; 

the  plaintiff  irom  continuing  the  Baynes  v.  Brewster ^  6  Jur.  392. 
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ing  from  the  sitting-room  and  the  other  from  the  staircase,  1863. 
and  both  were  found  fastened  on  the  inside,  and  it  appeared 
that  Boucicault  in  the  course  of  the  altercation  had  locked 
himself  in  there.  The  plaintiff  did  not  do  more  than  try 
to  open  the  doors,  and  did  not  actually  attempt  to  force 
the  inner  door  while  he  stood  waiting.  The  landlady  de- 
sired him  to  leave  the  place.  This  the  plaintiff  refused  to 
do,  and  declared  he  would  wait  on  the  landing  all  night* 
But  he  at  no  time  threatened  to  break  open  the  door  or  to 
strike  Boucicault  when  Be  came  out.  The  defendant  then, 
at  the  request  of  the  landlady,  sent  for  a  policeman,  and 
desired  him  to  remove  the  plaintiff.  This  the  policeman 
refused  to  do  because  his  wife  was  in  the  house ;  and  he 
desired  that  some  one  should  make  a  distinct  charge.  This 
the  defendant  said  he  would  do  (a)  if  the  plaintiff  was  taken 
to  the  station,  and  it  was  taken  that  he  then  gave  the  plain* 
tiff  into  custody.  The  policeman  thereupon  said  he  must 
go,  and  they  all  three  accordingly  went ;  and  the  defendant 
stated  the  facts  to  the  inspector,  and  charged  the  plaintiff 
with  making  a  disturbance.  The  police  inspector  refused 
to  take  the  charge  and  the  plaintiff  was  dismissed ;  it 
having  transpired,  in  the  mean  time,  that  Boucicault  had 
left  the  house. 

The  plaintiff  gave  evidence  to  show  that  he  had  good 
reason  to  suspect  his. wife  of  adultery  with  Boucicault. 

On  the  other  hand,  the  defendant  denied  all  knowledge 
either  of  her  or  of  Boucicault. 

At  the  close  of  the  case, 

CocKBUBN,  C.  J.  (to  the  jury).— The  plaintiff,  no  doubt, 
had  good  reason  to  suspect  his  wife  of  adultery  with  Bou- 
cicault, and  to  believe  that  he  was  in  the  house.  But  that 
gave  him  no  right  to  be  in  the  house,  at  all  events,  any- 
where but  in  his  wife's  rooms  (i)  against  her  will.    The 

(a)  At  common  law  a  constable      the  peace  ttiU  continuing, 
may  and  ought  to  take  a  person  (6)   Vide  ante,  pp.  600,  610,  in 

into  custody  to  prevent  a  breach  of     notii. 
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circumstances  might  excuse  biro,  so  as  to  mitigate  damages 
in  an  action  of  trespass  by  her  against  bim^  but  would  afford 
no  justification.  The  same  law  holds  in  the  present  case 
in  which  be  is  seeking  to  recover  damages  for  being  ex- 
pelled, by  her  orders.  She  might,  after  requesting  him  to 
withdraw,  have  removed  him  by  force  with  the  assistance 
of  the  defendant,  and  the  defendant  might  have  removed 
him  by  her  desire.  The  policeman  misunderstood  his 
duty,  and  was  bound  to  remove  him  by  force  when  desired 
so  to  do.  The  presence  of  the  plaintiff's  wife  made  no 
difference  (a),  for  he  was  not  in  her*  room,  where  be  was, 


(tt)  It  would  make  no  difference 
as  to  the  owner  of  the  bouse,  that 
the  plaintiff's  wife  was  wrongfully 
there,  as  to  his  right  to  be  even  in 
her  rooms  against  her  will  so  as  to 
create  a  disturbance.  For  though 
a  husband  may  to  some  extent  re- 
strain his  wife's  liberty,  so  as  to 
confine  her  within  his  own  house, 
to  prevent  her  leaving  for  purposes 
of  vice,  he  cannot,  when  she  has 
(especially  with  his  consent)  left 
his  house  and  is  residing  in 
another,  justify  attempting  to  re- 
take her,  or  recover  his  custody 
of  her  by  force.  His  remedy  to 
enforce  her  return  to  his  residence 
is  a  suit  in  the  Matrimonial  Court. 
His  remedy,  if  any,  to  recover  her 
custody,  is  a  writ  of  habeas  corpus, 
which  will  not  be  issued  unless  she 
is  forcibly  detained  by  some  one 
else ;  and,  as  she  is  an  adult,  the 
Court  will  not  against  her  will 
restore  her  to  her  husband's  custody. 
The  wife  may  even  obtain  a  writ  of 
habeas  corpus  against  the  husband. 
Thus,  where  it  appeared  from  the 
return  made  by  the  husband,  to  a 
writ  of  habeas  corpus,  that  the 
restraint  on  the  wife's  person  arose 
from  her  own  breach  of  duty ;  and 


that  the  object  and  declared  pur- 
pose of  the  wife  was  to  escape  from 
her  husband  and  to  live  apart  from 
him,  as  she  had  previously  done  for 
four  years,  this  Court  will  restore 
her  to  her  husband,  though  there  is 
no  reason,  from  her  past  oondact, 
to  apprehend  that  she  will  avail 
herself  of  her  absence  from  his 
control,  to  injure  either  his  honour 
or  his  property.  In  re  Cochrane, 
8  Dowl.  P.  C.  630 ;  4  Jur.  534— 
B.  C. 

The  husband  has,  by  the  com- 
mon law  of  £ngland,  a  right  to  the 
custody  and  control  of  his  wife; 
she  is  under  his  guardianship,  and 
he  is  entitled  to  prevent  her  from 
indiscriminate  intercourse  with  the 
world  by  enforcing  cohabitation 
and  a  common  residence ;  therefore 
when  a  wife  appears  at  masked 
balls,  unprotected  by  the  presence, 
and  without  the  permission  of  her 
husband,  he  has  a  right  to  restrain 
her  from  the  power  to  frequent 
such  places.     76. 

A  husband,  in  order  to  prevent 
his  wife  eloping,  with  a  view  to  liv« 
apart  from  him  against   his   will,  , 
may  legally  confine  her  in  his  own 
dwelling,  and  deprive  her  of  her 
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iiideedy  desired,  but  declined  to  go,  and  she  was  not  in  the  1863 
room  into  which  he  desired  to  break.  There  certainly, 
therefore,  would  have  been  justification  for  removing  him 
by  force  from  the  house,  but  the  question  is,  whether  there 
was  a  justification  for  giving  him  into  custody  ?  If  you  find 
that  he  was  not  only  in  the  house  against  the  will  of  the 
landlady  making  a  disturbance,  but  that  he  bad  assaulted 
her  and  went  up  stairs  against  her  will,  and  was  on  the 
landing  against  her  will  and  the  will  of  the  defendant,  and 
close  to  the  defendant's  rooms  making  a  disturbance  and 
trying  to  force  bis  way  in  (a)  and  intending  to  strike  Bou- 
cicault  when  he  should  get  at  him  ;  then  the  plea  is  sub- 
stantially proved,  and  you  are  bound  to  find  it  so  and 
return  a  verdict  for  the  defendant,  otherwise  the  plaintiff  is 
entitled  to  a  verdict 

The  jury  found  that  the  plaintiff  was  unlawfully  in  the 
house  but  had  committed  no  assault. 

Verdict  for  the  plaintiff,  261.  (J). 

liberty  for  an  indefinite  time,  using  And  a  habeoi  corput  is  refused 

no   hardship   or    unnecessary  re*  againtt  the  wife  to  force  her  return, 

straiut     Id.  In  re  Price,  2  F.  &  F.  263. 

Semble,    such    restraint    would  (a)   Vide  ante,  p.  610. 

amount  to  imprisonment,  and  be  (6)  The  Lord  Chief  Justice  at 

illegal,  and  this  Court  would  afford  once    stayed   the    execution,  and 

redress,  unless  the  wife  make  an  Kardake  moved    as  against  evi- 

undue  use  of  her  liberty,  by  going  dence,  but  took  nothing,  except  a 

into  lewd  company,  or  squandering  rule  to  reduce  the  damages, 
her  husband's  estate.    lb. 
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Sittings  after 
Trinity  Term. 

In  an  action 
for  a  libel  in  a 
newspaper,  im- 
puting to  the 
plaintitr,  the 
proprietor  and 
editor  of  Zad- 


Court  of  Queens  Bench,  Guildhall,  coram  Cockbum,  C.J. 

MORRISON  t;.  BELCHER. 
XjIBEL.  The  action  was  by  the  proprietor  and  editor 
of  ZadkieVs  Almanack,  against  Admiral  Belcher,  for  an 
alleged  libel  on  the  plaintiff  contained  in  a.  letter  to  the 
Daily  Telegraph  of  the  1st  of  February  last  Oo  Ihe  31st 
thl't'n'otTnT^**  ^^  January  there  appeared  in  that  paper  an  article  ealiing 
was  he  con.  attention  to  the  *^  predictions*'  in  that  publication,  espe- 
cially with  reference  to  the  laipented  death  of  the  late 
illustrious  Prince  Consort,  and  asking,  *'  Who  is  Zadkiel  V 
The  defendant  then  wrote  to  the  editor  a  letter,  which 
appeared  next  day,  and  was  the  libel  in  question.  It  ran 
thus : — 

<'  Sir, — In  your  impression  of  this  day  you  ask/  Who  is  this  Zadkiel?'  and 
what  was  Koinir   '  ^^  ^^^^  ^^  means  of  ferreting  him  out  and  banding  him  up  to  Bow-st^reet 
on  in  the  other    under  the  statute  as  a  rogue  and  vagabond  V     I  will  aid  you  on  the  scent 
world,  and  that  \^y  fj^gj  informing  you  he  stands  as  a  lieutenant  on  the  Nany  List,  scni- 
for  those  pro-      ^^^X  1816  ;  next,  that  he  has  his  admirers  about  Greenwich  Hospital,  who 
fancy  him  a  prophet  A  1 ;  and  that  bis  mischievous  propensitiea  are  not 
solely  involved  in  that  foolish  publication,  ZadkieVs  Almanack.    More ;  I 
tbink  he  gave  bis  name  not  long  since  fis  president  of  some  peculMur 
society  connected  with  astrology  (R.  I.  Morrison).     A  friend  reminds  me 
that '  the  author  of  Zadkiel  is  the  celebrated  crystal  globe  seer,  who  gulled 
many  of  our  nobility  about  the  year  1852.'     Making  use  of  a  boy  under 
fourteen,  or  a  girl  under  twelve,  he  pretended,  by  their  looking  into  tbe 
crystal  globe,  to  bold  converse  with  the  spirits  of  the  Apostles — even  our 
Saviour,  with  all  the  angels  of  light  as  well  as  darkness,  and  to  tell  what 
was  going  oo  in  any  part  of  the  world.     Drawings  were  made  of  tbe 
objects  seen  in  these  visions.     One  noble  lady  gave  one  of  these  boys  5/. 
unless  lie  writes  ^  6^^®  ^^^  intelligence  respecting  her  boy,  who  was  in  the  Mediterranean, 
unreasonably.     That  boy  *  peached  ' — let  the  cat  out  of  the  bag  (a).     Of  course  the  in- 
formation was  false.     He  took  money,  if  he  be  really  the  same,   for 

(a)  Tliat  is,  for  these,  or  some  of      together,  probably  it  meant  that  he 
them  :  for  nich   acts ;  that  is,  for 
such  acts  as  described  ;  that  is,  acts 
of  pretence,  and  '*  gulling,"  and  im- 
posture.     But  taking   the   whole 


nected  with 
that  foolish 
publication, 
but  that  he 
"  gulled"  the 
public  by 
means  of  a 
magic  ball  of 
crystal,  by 
which  he  pre- 
tended to  tell 


fane  acts,  and 
made  a  good 
thing  of  it : 
pleas,  not 
guilty,  and  a 
justification 
that  the  libels 
were  true  in 
substance  and 
fact     Held,  1. 
That  within 
the  scope  of 
fair  discussion 
a  public  writer 
is  not  liable 


recklessly, 
and  malici- 
ously.   2.  That 
this  immunity 
does  not  extend 
beyond  the  dis- 
cussion of  the 
published 
writings  on 

public  or  undoubted  acts  of  the  plaintiff,  and  does  not  extend  to  the  gratuitous  assertion  of 
matters  of  fact  for  which  there  is  no  foundation.  3.  That  the  privilege  had  extended  to  a 
denunciation  of  the  Almanack  and  the  use  of  the  ball  as  an  imposture,  but  that  if  the  libel 
meant  that  the  plaintiff  had  made  money  by  a  conscious  and  fraudulent  imposture  by  use 
of  the  magic  ball,  that  was  beyond  the  right  of  fair  discussion  and  required  a  justification. 
4.  That  the  justification  required  proof  that  the  plaintiff  took  money  for  the  use  of  the 
crystal  ball,  and  used  it  knowing  that  it  was  an  imposture. 


took  money  for  the  fraudulent  use 
of  the  crystal  ball,  and  gulled  the 
public  thereby. 
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these  profane  acts,  and  made  a  good  thing  of  it.    If  it  waa  deemed  1863. 

auflScieutly  important  there  can  be  no  doubt  that  he  could  be  wti»factorily       v-^v-^ 

ferreted  out.    As  to  his  position  a3  a  naval  officer,  excepting  in  the  Morrison 

Coast-Guard,  he  has  not  served  afloat  since  1815.  Bclc'bbr. 

<' Anti-Humbug." 

There  was  another  subsequent  letter,  in  which  there  was 
a  second  count.  It  was,  obviously,  in  answer  to  some  in- 
quiry from  the  editor : — 

<'  (Private  and  Confidential.) 
"Sir,— I  am  unwilling  to  have  my  name  mixed  up  with  one  of  this 
stamp,  but  I  had  reason  to  be  much  disgusted  with  this  personage  at  the 
period  to  which  I  alhide.    Th«  boy*s  mother  confessed  to  me  the  trick  he 

had  played. 

"  Yours,  &c., 

"E,  Bbicbbr." 
<<  Union  Club,  January  31, 1862/' 

The  defendant  pleaded  not  guilty,  and  also  that  the 
alleged  libels  were  true  in  substance  and  fact  (a). 

Shee^  Serjt.,  •/.  O.  Oriffits  and  E.  Besley,  for  the  plain- 
tiflf. 

Ballantine,  Serjt.,  and  Field,  for  the  defendant. 

Shee,  Serjt.,  in  opening  the  case  for  the  plaintiff,  laid 
stress  chiefly  on  the  imputation  as  to  the  use  of  the  magic 
ball  of  crystal,  which  he  contended  amounted  to  an  impu- 
tation of  conscious  and  corrupt  imposture.  This*  he  said, 
he  should  disprove  in  point  of  fact,  that  is,  the  conscious 
imposture,  and  he  insisted  that  it  would  not  be  enough  that 
the  jury  should  be  satisfied  it  was  a  delusion ;  alluded  to 
Aubrey^a  Miscellanies,  1784,  page  217,  where  mention  was 
made  of  a  "  consecrated  beryl,"  a  kind  of  crystal,  which 
he  said  he  saw.  The  learned  serjeant  also  alluded  to  a 
work  of  a  Dr.  Gregory,  who  stated  that  in  these  crystal 
balls  persons  saw  scenes  which  were  distant,  and  persons 
who  were  absent.  The  learned  serjeant  said  that  the  sub- 
stance of  hb  client's  complaint  was  that*he  was  called  in 

(a)  The  effect  of  this  plea  would  given  to  the  libel,  as  to  which,  vide 
of  course  depend  upon  the  sense      supra. 
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1863.  effect  an  '' impostor/'  and  charged  with  wilful  imposture, 
and  he  hoped  the  jury  would  not  be  withdrawn  from  the  real 
question  to  the  question  whether  the  beryl  was  a  delusion. 

The  handwriting  being  admitted. 

The  plaintiff  was  called  and  explained  how  he  came  to 
get  hold  of  this  magic  ball,  which,  he  said,  he  had  merely 
exhibited  privately  and  gratuitously  and  never  for  money, 
nor  had  he,  he  said,  in  any  way  made  money  by  it.  He 
however  admitted  that  there  was  in  this  Almanack  for 
1862,  a  notice  of  the  *'  Magic  Crystal :" 

**  For  lome  years  I  have  omitted  to  introduce  tbis  interesting  subject 
to  tbe  notice  of  my  readers.  Tbis  bas  not  been  from  intentional  neglect, 
but  in  consequence  of  my  not  being  able  to  procure  able  and  intelligent 
feers  to  inspect  tbe  crystal.  The  visions  seen  by  young  children  have  been 
often  highly  interesting  and  very  instructive,  yet  they  have  not  in  general 
been  of  a  nature  to  offer  to  my  numerous  readers.  But  recently  I  have 
been  so  fortunate  as  to  obtain  four  excellent  adult  seers ;  three  of  them 
are  ladies  and  one  a  gentleman.  Two  of  them  are  artists,  and  so  I  hare 
been  able  to  possess  sketches  of  some  of  the  very  interesting  visions 
granted  at  our  request.  But  I  may  say  that  two  seers  have  been  favoured 
with  several  splendid  scriptural  scenes,  among  which  have  been  visions 
of  many  of  the  most  interesting  miracles.  There  has  been  seen,  for  ex- 
ample, the  miracle  of  the  *  five  loaves  and  two  small  fishes,'  and  tbe 
feeding  of  the  multitude  thereby ;  also  '  the  walking  on  the  water,'  and 
<  the  breaking  of  the  bread  at  the  Last  Supper,'  with  many  other  scriptural 
events.  .  .  .  For  many  years  have  seers  of  all  ages  and  conditions 
given  me  reason  to  believe  that  the  visions  given  in  tbe  crystal  emanate 
from  spirits  of  a  high  and  holy  class."    .     .    . 

And  he  admitted  that  he  thought  this  notice  might  pos- 
sibly promote  the  sale  of  the  almanack. 

Ballantine,  Serjt.,  asked  that  the  article  in  the  Daily 
Telegraph  should  be  put  in,  but 

Shee^  Serjt.,  declined  to  put  it  in,  and 

CocKBURN,  C.  J.,  held  that  the  defendant  had  no  right 
to  have  it  put  in  by  the  plaintiff. 

Tbe  plaintiff  went  on  to  say  he  had  heard  that  Lady 
Blessington  bad  a  curious  crystal  ball  with  wonderful  pro- 
perties, and  be  bought  it  in  1849  of  a  dealer  in  curiosities  io 
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Brompton.  He  then  stated  that,  having  set  it  before  his  1863. 
son,  he  said  he  saw  Arctic  scenery  and  the  incidents  of  Sir 
J.  Franklin's  expedition,  as  to  which  he  wrote  an  account 
for  the  Athenaum,  which  appeared.  A  young  man  also 
looked  into  the  ball,  and  said  he  saw  various  things  (which 
he  described)  in  it.  For  himself,  the  plaintiff  said,  he  never 
saw  anything  in  it,  nor  professed  to  have  seen  it.  But  in 
consequence  of  what  had  been  announced  various  persons 
of  distinction  had  desired  to  see  it.  He  had  never  taken 
any  money  for  exhibiting  the  ball,  nor  had  said  he  had  ever 
seen  anything  in  it ;  nor  had  he  ever  suggested  to  the  boy 
or  the  young  man  to  say  so.  Nor  was  it  true,  to  his  know- 
ledge, that  6/.  had  been  given  to  the  boy  to  say  he  saw 
anything  in  the  ball.  He  never  heard  it  before  the  libel, 
nor  did  he  believe  it  to  be  true.  He  did  not  always  go 
with  the  ball  himself  when  he  lent  it,  but  generally  did  so ; 
and  it  was  open  to  inspection.  Persons  had  looked  at  it, 
and  saw  something  remarkable.  He  said  he  had  met  the 
defendant  at  an  evening  party,  when  the  ball  was  exhibited, 
and  when  he  certainly  saw  nothing  to  excite  disgust,  nor 
did  he  at  the  time  intimate  that  he  had  done  so. 

Ballaniinej  Serjt,  elicited  from  the  plaintiff  a  confession 
that  he  had  so  lately  as  last  year  answered  the  questions  of 
persons  as  to  their  **  nativities,"  and  received  money  from 
the  wealthy.  He  also  elicited  that  he  advertised  in  the 
Almanack  that  advice  would  be  given  to  those  who  were 
uneasy  in  their  minds,  and  that  the  '^  aspects  of  the  stars*' 
would  be  taught  at  1/.  a  head. 

The  evidence  of  the  plaintiBTs  son  (taken  in  America) 
was  then  read,  the  effect  of  it  being  that  he  had  really 
seen  the  things  he  said  he  saw. 

Various  persons  of  rank,  who  happened  in  private  society 
to  have  seen  or  heard  of  this  '^  crystal  ball,"  were  called  to 
show  that  it  had  been  shown  to  them  freely  and  without 
money  payment;  and 
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BallaniinCy  Serjt.,  on  the  part  of  the  defendant,  con- 
tended that  his  client  had  a  perfect  right  to  denounce  all 
this  trash  as  imposture,  and  as  most  mischievous  and  in- 
famous imposture.  Not  the  less  so — but  all  the  more  so — 
because  it  appeared  that  some  poor  creatures  fancied  them 
to  be  true. 

CocKDURN,  C.  J.,  in  summing  up  the  case  to  the  jury, 
pointed  out  that  the  pith  of  the  libel  was  that  the  plaintiff 
was  an  impostor  and  guilty  of  wilfully  gulling  the  pub- 
lic (a).  And  to  support  the  plea  of  justification  they  must 
be  satisfied  that  he  exhibited  the  ball  knowing  it  to  be  an 
imposture,  and  for  purposes  of  profit.  Were  they  satisfied 
of  that?  There  were  persons  who,  through  obliquity  of 
mind  or  prejudice,  or  passion,  or  delusion,  brought  them- 
sdves  into  a  state  in  which  they  were  themselves  imposed 
upon.  And,  if  the  plaintiff  really  believed  these  things, 
though  the  jury  might  laugh  at  him,  could  they  say  he  was 
an  impostor?  As  to  the  exhibition  of  the  ball  for  money, 
certainly  it  had  not  been  made  out,  and  the  reception  of 
money  for  the  Almanack,  or  the  teaching  of  astrology,  or 
the  casting  of  horoscopes, — that  would  not  support  the 
plea  of  the  reception  of  money  for  the  exhibition  of  the 
ball.  It  was  one  thing  to  be  an  impostor  and  another 
thing  to  be  a  fraudulent  impostor.  The  plea  of  justifica- 
tion^ therefore,  was  not  made  out.  Then,  as  to  the  other 
ground  of  defence,— upon  the  plea  of  "  Not  guilty,"— that 
defence  was  that  the  matter  was  one  fit  for  public  dis- 
cussion and  denunciation.  Now,  if  the  system  was  mis- 
chievous, and  calculated  to  delude  the  unwary  and  the 
credulous,  it  was,  no  doubt,  fit  subject  for  indignant  de- 


Co)  Vide  ante.  It  was  not  a 
mere  question  as  to  the  number  of 
Umet  the  plaintiff  had  done  the  aot 
imputed;  as  to  which  vide  dark" 
son  ▼.  Lawton,  6  Biog.  266,  587 ; 
though  even  that  may  be  so  far 
material  as  to  make  the  plea  bad,  if 


pleaded  to  the  tohole  (see  Clark  v. 
Taylor,  2  Bing.  N.  C.  654) ;  but  it 
was  rather  a  question  as  to  Ihe  pith 
or  gravamen  of  the  charge,  the 
sting  of  which  must  always  be  jus- 
tified; HeUftam  v.  Biackwoodf  11 
C.  B.  111. 
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nunciation.  But  it  was  another  thing  to  say  that,  because 
a  man  put  forward  such  a  publication  or  such  a  system,  a 
public  writer  could  go  back  into  his  past  history  and  state 
facts  which  were  not  true^  and  were  calculated  to  do  him 
injury.  His  system  might  be  described  as  an  imposture, 
but  facts  must  not  be  invented  or  misstated  as  to  his  past 
life,  with  a  view  to  destroy  the  credit  of  it  Now,  here 
the  defendant  took  upon  himself  to  say  that  the  plaintiflT, 
in  his  past  life,  had  been  guilty  of  imposture,  add  of  wilful 
imposture,  and  for  the  purpose  of  profit.  The  law  laid 
down  in  this  Court,  at  the  last  sitting,  in  the  case  of  Camp* 
bell  V.  Spottiswoo€U{a)f  was  lately  confirmed  by  the  Court 
of  Queen's  Bench,  and  it  was  this : — It  was  not  because  a 
public  writer  might  not  be  able  to  prove  to  the  letter  all 
he  had  stated  that,  therefore,  he  was  liable ;  but  the  jury 
must  be  of  opinion  that  his  observations  and  inferences 
were  fair  and  legitimate  under  the  circumstances;  or(&) 


1863. 


(a)  Vide  ante,  p.  421.  There 
the  right  and  privilege  of  fair  dis- 
cuaiion  were  not  impeached;  bat 
It  was  held  that  the  privilege  did 
not  arise  merely  lirom  bona  fides* 
That  there  is  a  privilege  for  a  pub- 
lic writer  within  the  icope  of  the 
lair  mibject  of  discttanon  the  con- 
text clearly  shows. 

(6)  That  is,  <*  or  rathir"  The 
gist  of  the  sentence  is  in  the  words 
which  follow.  Those  word  imply, 
that  where  there  is  a  right  of  fair 
discussion,  there  is,  within  the  limit 
of  that  right— that  is,  within  the 
scope  of  the  snlgect  matter  of  dis- 
cussion (and  what  is  so  is  matter 
of  law  for  the  Judge) -^  an  immu- 
nity from  liability,  unless  the  ex- 
pressions are  so  unreasonable  as  to 
be  reckless,  and  therefore,  in  a  legal 
sense,  malicious.  This,  of  course, 
Implies  a  privilege ;  for  when  there 
is  no  privilege,  actual  malice  is  im- 


material, and  actual  malice  never 
necessarily  implies  personal  ma- 
lice; for,  in  case  of  defamation,  as 
in  case  of  homicide,  malice  may 
be  general  as  well  as  personal  or 
particular ;  and  there  is  a  reckless** 
ness  which  means  malice  to  all  the 
world.  Until  it  has  been  ruled 
that  there  is  a  privileged  occasion 
the  question  of  malice  does  not 
arise  {Blackhtm  v.  Blackbufji,  4 
Bing.  1 ),  except  in  cases  of  slan- 
der of  title,  when  actual  malice  is 
essential.  But  wKen  the  question 
of  malice  arises,  then  the  question 
is  not  what  is  reasonable  to  the 
jury,  but  what  might  honestly  ap- 
pear to  be  so  to  the  defendant; 
Pitt  V.  Donovan^  1  M.  &  S.  639; 
and  whether  he  acted  honestly, 
without  malice,  and  in  the  honest 
belief  of  the  truth  of  what  he  wrote ; 
Smith  V.  Thomas,  2  Bing.  N.  C.  372 ; 
though  the  mere  belief  of  truth,  with 
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that  they  were  not  so  t^nfair  as  to  be  reckless,  and  thus,  in 
law,  malicious.  Therefore,  in  this  case,  the  jury  must  be  satis- 
fiedy  in  order  to  find  for  the  defendant  on  that  ground,  not 


malice — ^penonal  or  general— will 
not  suffice.  That  is^  if  with  a  be- 
lief of  truth  there  is  reckleta  excess. 
But  when  there  is  a  privileged  oc- 
casion, or  wherever  express  malice 
is  essentia],  there  one  most  im- 
portant element  is  honest  belief 
{Kerthaw  ▼.  Bailey,  1  Exch.  Rep. 
743),  though  it  never  is  the  sole 
question  ;  nor  was  it  so  held  in 
7\fni6ti^  V.  Bird  (Vol.  II.,  p. 
508),  though  it  was  supposed  that 
it  was  so  in  Campbell  v.  Spoitis" 
woode  (ante^  p.  421),  and  all  that 
was  decided  in  the  latter  case 
was,  that  it  was  not  so.  That, 
and  all  the  other  cases  on  the  sub- 
ject are  collected  and  reviewed— 
and  he  believes  reconciled — by  the 
reporter,  in  an  article  in  the  Law 
Review  for  August,  1863,  to  which 
he  ventures  to  refer.  The  effect 
of  that  article  is  to  show  that  there 
is  a  privilege  in  the  public  discus- 
sion of  the  public  acts  or  published 
writing  of  a  man,  and  in  the  sug^ 
gestion  of  any  matters  of  fact  which 
may  not  be  an  unreasonable  in- 
ference therefrom;  though  not  in 
the  gratuitous  imputation  of  mo- 
tives, or  the  suggestion  of  facts,  for 
which  there  is  not  only  no  founda- 
tion in  point  of  fact,  but  none  in 
the  public  acts  or  published  writings 
of  the  plaintiff.  And  this  seems 
the  effect  aud  result  of  the  ruling 
of  the  Lord  Chief  Justice  on  the 
present  occasion;  for  he  rests  his 
ruling  against  the  privilege  in  this 
case  on  the  obvious  fact,  that,  as 
to  the  use  of  the  ball  for  the  pur^ 


pose  of  making  money,  it  was 
wholly  an  invention  of  the  writer, 
and  did  not  arise  out  of  the  plain- 
tiff^s  publications.  In  the  case  of  the 
Earl  of  Cardigan,  the  Lord  Chibf 
Justice  himself  thus  stated  the 
law  on  the  subject,  and  especially 
the  result  of  the  case  of  Campbell 
V.  SpoUiswoode  2^**  But  then  it  is 
said  that,  whether  the  imputation 
was  true  or  not,  this  was  a  case  in 
which  the  defendant  was  a  public 
writer,  and,  as  an  historian  of  the 
events  of  the  campaign,  had  a  right 
to  make  such  comments  as  he 
pleased  upon  the  conduct  of  the 
Earl  of  Cardigan,  who  had  home 
so  conspicuous  a  part  in  the  events 
of  that  campaign.  But  this  doctrine 
must  be  taken  with  certain  limi- 
tations. It  is  true,  indeed,  that 
the  events  in  question  were  of  the 
deepest  possible  importance.  It  is 
true  that  the  conduct  of  all  who 
were  engaged  in  them  is  fair  and 
legitimate  subject  of  public  observa- 
tion ;  and,  whether  the  observations 
are  contained  in  the  periodical  pub- 
lications of  the  day  or  in  a  work  in- 
tended to  be  a  record  of  the  events 
to  which  it  relates,  the  rule  is  the 
same — that  the  public  conduct  of 
public  men  is  always  properly  the 
subject  matter  of  fair  public  discus- 
sion; but  with  this  qualification, 
that  the  discussion  must  be  kept 
within  fair  and  legitimate  limits; 
and,  according  to  the  rule  this  Court 
laid  down  recently  (in  the  case  of 
Campbell  v.  Spotiitwoode),  it  is  not 
enough  that  a  man  who  may  be 
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only  that  he  honestly  believed  that  the  plaintifF  had  taken 
money  for  a  fraudulent  exhibition^  but  that  he  had  such 
fair  grounds  for  his  imputation  that  his  inference  was  not 


1863. 
Morrison 

9, 

Belcher* 


actuated  hy  any  of  those  motives 
which  so  often  actuate  us  and  pro- 
duce an  unconscious  bias  in  the 
mind  (even  without  our  being 
aware  of  its  influence) — personal 
dislike,  political  animosity,  profes- 
sional rivalry — all  those  causes 
which  unhappily,  in  the  infirmity 
of  human  nature,  tend  to  create 
prejudice  and  ill  impressions,  too 
often  without  real  foundation, — it 
is  not  enough  that  a  man  influenced 
by  motives  of  this  nature,  but  of 
which  he  may,  perhaps,  himself  be 
unconscious,  takes  an  unfair,  un- 
charitable and  unjustifiable  view 
of  the  conduct  of  the  public  man 
whom  he  sits  down  to  criticize,— it 
is  not  enough  that  he  has  persuaded 
himself  of  the  truth  of  the  view 
which  he  thus  takes :  he  must  take 
care  that,  if  he  sits  in  judgment 
upon  the  conduct,  or  the  character, 
or  the  honour  of  others,  he  does  so 
in  a  fair  spirit  and  a  reasonable 
manner,  and  he  must  be  prepared 
to  satisfy  a  jury,  not,  indeed,  always, 
that  he  has  written  what  is  actually 
true,  but  that  he  had  at  least  yair 
and  rcatonable  grounds  for  the  cen- 
sures he  has  cast  upon  the  conduct 
of  others.  Here,  therefore,  it  is 
not  merely  because  Colonel  Cal- 
thorpe  had  taken  upon  himself  as 
a  public  writer  to  describe  the 
events  of  the  Crimean  campaign 
that,  therefore,  he  is  entitled  to 
deal  recklessly  with  the  character 
of  others  who  may  have  been  mixed 
up  in  the  events  he  narrates ;  and 
the  question  whether  these  were  fair 


comments  or  not  is  not  for  this 
Court  to  determine,  but  for  a  jury. 
The  question  for  a  jury  would  be-^ 
not  merely  whether  the  writer  was 
sincere  in  his  belief,  but  whether 
the  circumstances  were  such  as  that 
the  comments  were  fair  and  legiti- 
mate." The  fair  effect  of  this,  it  will 
be  seen,  was,  that  sincere  belief  is 
not  the  sole  question.  He  did  not 
mean  to  say  that  the  writer  was  not 
privileged  unless  the  jury  thought 
what  he  wrote  reasonable.  His 
meaning — asmore  clearly  explained 
in  the  present  case — was,  that  there 
was  no  privilege  if  the  writer  was 
so  unreasonable  as  to  be  reckless 
and  malicious.  On  that  point  the 
reporter  in  the  article  referred  to 
ventured  thus  to  write : — "  But  wh 
think,  when  the  Lord  Chief  Jus- 
tice spoke  of  leaving  it  to  the  jury 
whether  the  comments  were  fair, 
he  merely  meant  upon  the  ques- 
tion whether  the  defendant  wrote 
in  the  honest  exercise  of  his  right 
(which  would  be  essential  to  his 
protection);  and  that  when  he  said 
'  fair, '  he  meant,  not  that  they  were  to 
say  whether  the  comments  were  in 
their  opinion  *  fair,'  but  whether  they 
were  in  their  opinion  so  unfair  as 
to  be  reckless  and  malicious.  This 
is  implied  in  the  expression  '  fair 
spirit;*  and,  as  in  another  observa- 
tion made  by  the  Lord  Chief  Jus- 
tice, that,  'if  the  observations  were 
such  as  were  so  unreasonable  and 
outrageous  that  no  one  could  ho- 
nestly have  made  them  upon  the 
materials  before  the  writer,   they 
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so  unfair  Us  to  be  reckless.  It  was  true  that  the  exhibUion 
of  the  crystal  ball  had  been  so  general  as  to  be  pubttc ; 
but  still  the  personal  character  of  the  plaintiff  was  in- 
volved  in  the  imputations  made  upon  him,  and  unless  they 
could  be  defended,  either  upon  the  ground  first  stated  or 
on  the  plea  of  justification,  supposing  the  jury  deemed 
them  libellous,  they  must  find  for  the  plaintiff.  Even, 
however,  in  that  case,  as  it  was  clear  that  Sir  £.  Belcher 
had  written  with  an  honest  desire  to  put  down  what  he 
deemed  to  be  an  Imposture,  it  was  important  to  see  what 
its  character  was.  And  no  doubt  there  was  much  that 
was  reprehensible  in  it,  and,  if  the  jury  thought  it  partook 
of  the  character  of  imposture,  they  were  at  liberty  to  con- 
sider it  in  their  verdict  as  to  the  amount  of  damages. 

Verdict  for  the  plaintiff,  damages  one  farthing. 


Gould  not  be  protected ;' "  and,  in 
the  present  caie^  it  will  be  leen  that 
the  Lord  Chief  Justice,  in  efiect, 
pnt  the  question  as  one  of  malice ; 
that  is  to  say,  whether  the  writer 
wrote  so  reasonably  and  honestly, 
or  so  unreasonably  and  recklessly, 


that  in  law  he  most  be  deemed  to 
have  written  maliciously.  And 
that,  il  is  conceived,  is  the  true 
question,  when  there  has  been  a 
right  of  fair  discoasion  on  the  pai^ 
tieolar  subject 
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da^n  °rous"°^   ACTION  by  an  infant,— by  next  friend— for  a  personal 


machinery, who  injury « 
by  their  fore-  m, 

man  employ  a 


The  declaration  stated  that  the  plaintiff  was  in  the  ser- 
abouf  it  unac-   ^^^®  ^^^  employment  of  the  defendants,  at  their  factory  for 

5[uainted  with    making  rope,  and  that  the  defendants  so  ne&cligently  con- 
its  nature  and     ,        J    ,^*^      ,        .  ,    ,  ,  ,      ^       •'^   , 
use,  are  bound   ducted  themselves  in  and  about  the  employment  of  the 

care  that"uch    pl&'ntiff,  and  in  and  about  the  management  of  their  ma<- 

person  is  duly 

mstructed  therein ;  and  if  they  either  neglect  this,  or  if  express  directions  are  given  by  the 
foreman  to  use  the  machinery  in  a  manner  which  must  lead  to  danger,  of  which  the  young 
person  is  not  likely  to  be  fiilly  aware,  they  are  liable  for  dny  injury  sustained  by  such 
person  in  the  use  of  the  machinery  in  that  manner. 


SITTINGS-QUEEN'S  BENCH. 


623 


cfainery,  at  and  near  which  she  had  to  work  for  them,  that 
by  and  through  their  negligence  in  that  behalf  she  was 
greatly  injured  and  lost  her  arm,  &c. 

[There  was  a  second  count  Tor  not  having  the  machinery 
properly  fenced,  within  the  Factory  Act,  which,  however, 
failed,  and  nothing  turned  on  it] 

Plea :  Not  guilty. 

Parry f  Serjt.,  and  Z)aZy,  for  the  plaintiff. 

Shee^  Serjt.,  and  Turner^  for  the  defendants. 

In  July,  1861,  the  infant  plaintiff,  a  girl,  then  being 
under  sixteen  years  of  age,  who  had  never  been  in  such 
employment  before,  entered  the  service  of  the  defendants, 
rope  manufacturers,  and  was  set  to  work  at  a  machine 
for  carding  hemp,  consisting  of  revolving  rollers  worked 
by  steam  power.  There  were  above  twenty  of  such  ma- 
chines, at  each  of  which  a  girl  was  so  employed.  The 
machines  were  fed  with  hemp  from  behind,  and  the  girl's 
duty  was  to  watch  the  cans  beneath  the  machine,  and  as 
fast  as  they  became  filled  with  the  corded  hemp  to  remove 
them  and  put  empty  cans  in  their  places,  .  This  employ- 
ment would  have  involved  no  danger,  and  she  swore  that 
she  received  no  particular  instructions,  and  that  a  few  days 
after  she  entered  the  employment,  and  two  or  three  days 
before  the  accident,  the  foreman,  observing  that  portions  of 
the  hemp  dropped  from  the  machine,  told  her  to  pick  it  up 
and  put  it  between  the  rollers  (without  having  them 
stopped)  in  a  manner  he  showed  her,  and  which  made  it 
necessary  to  bring  the  fingers  very  close  to  the  rollers, 
which  it  was  admitted  would  be  very  dangerous  to  do,  inso- 
much that  the  foreman  swore  he  had  told  her  not  to  do  it, 
while  she  swore  that  he  had  told  her  to  do  it.  Two  or  three 
days  after  receiving  the  directions  she  was  doing,  she  said, 
exactly  as  she  had  thus  been  directed,  when  her  fingers  were 
caught  by  and  between  the  revolving  rollers  and  held  fast. 
She  screamed  out,  but  as  so  many  machines  were  working 

YOL.  III.  u  U  F.F. 
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together  her  screams  were  not  heard  at  once,  and  when 
the  foreman  and  others  came  to  her  assistance  some  in- 
terval  of  time  elapsed  before  the  machine  could  be  stopped. 
It  communicated  with  and  was  worked  by  the  steam 
power  (which  was  in  a  room  below)  by  means  of  a  long  broad 
leathern  band  working  on  a  pulley,  and  the  machine  cooid 
only  be  stopped  (without  stopping  the  steam  engine)  by 
throwing  off  the  band  from  the  pulley , and  so  detaching  the 
particular  machine  from  the  steam  power.  There  was  no 
special  contrivance  ("  striking  gear/'  as  it  was  called)  for 
doing  this  and  so  stopping  the  machine,  and  there  was 
evidence  that  all  new  machines  had  this  contrivance,  aod 
that  it  was  only  the  old  ones  which  had  not.  Some 
minute  or  two  at  least  elapsed  before  the  band  was  slipped 
off  and  the  machine  stopped,  and  during  that  time  the 
girFs  arm  was  drawn  in  and  crushed  by  the  rollers,  and  it 
bad  been  found  necessary  to  amputate  it. 

Parry,  Seijt,  in  opening  the  case,  admitted  that  the 
machine  was  properly  **  fenced"  within  the  provisions  of 
the  Factory  Act,  but  said  he  should  show  negligence 
in  the  use  of  it ;  first,  in  setting  a  young  girl  who  was  in- 
experienced in  the  use  of  such  machinery  to  work  at  it 
without  properly  explaining  its  use ;  and,  secondly,  in  ex* 
pressly  directing  her  to  do  the  particular  thing,  and  in  the 
particular  manner  in  which  she  was  doing  it  at  the  time 
the  accident  happened.  And  thus  the  case  would  not  come 
within  the  rule  of  law,  as  to  a  servant  not  recovering 
against  an  employer  for  an  injury  caused,  either  by  the 
negligence  of  the  same  servant  or  of  any  other  in  the  same 
employment  (a). 

As  to  this  there  was  contradictory  evidence. 

And  the  case  for  the  defence  in  substance  was,  that  the 
girl  had  actually  been  told  not  to  do  that  which  she  lund 
done. 

At  the  close  of  the  case, 

CooKBtTBN,  C.  J.  (to  the  jury).— The  absence  of  prop^^ 
(a)  See  FktehcF  v^  Peto,  ante,  p.  368. 
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means  for  stopping  the  machine  could  not  alone  sustain        1868. 

the  action,  unless  there  was  negligence  on  the  part  of  the      ^^^ 

defendants  or  for  which  ihey  are  liable,  by  which  the  ac-  «. 

•  Frost 
cident  was  originally  caused ;  for  the  delay  in  stopping  the  and  Another. 

machine  of  course  could  only  have  aggravated  the  injury 

and  could  not  have  caused  it.    The  question  therefore  is, 

whether  the  accident  was  caused  by  the  negligence  of  the 

defendants,  or  for  which  they  are  liable  ? 

The  foreman  was  put  by  them  in  their  place  to  employ  this 
young  person  in  and  about  dangerous  machinery  of  which 
she  was  quite  ignorant,  and  I  think  any  negligence  of 
his  in  the  matter  would  be  negligence  for  which  they  would 
be  responsible. 

There  is  evidence  both  of  negative  and  positive  negli- 
gence on  his  part — negative,  in  not  giving  the  girl  proper 
instructions  as  to  the  use  of  the  machine — positive  in  ex- 
pressly directing  her  to  do  the  very  thing  she  bad  done, 
and  which  it  was  admitted  was  dangerous — so  dangerous, 
indeed,  that  the  case  for  the  defence  was,  that  she  had 
been  told  not  to  do  it. 

Now  if  either  of  those  grounds  of  negligence  are  sus- 
tained the  defendants  would  be  liable ;  for  I  am  of  opinion 
that  if  the  owners  of  dangerous  machinery,  by  their  fore- 
man, employ  a  young  person  about  it  quite  inexperienced 
in  its  use,  either  without  proper  directions  as  to  its  use  or 
with  directions  which  are  improper  and  which  are  likely  to 
lead  to  danger,  of  which  the  young  person  is  not  aware,  and  of 
which  they  are  aware;  as  it  is  their  duty  to  take  reasonable 
care  to  avert  such  danger,  they  are  responsible  for  any  in- 
jury which  may  ensue  from  the  use  of  such  machinery. 
Verdict  for  the  plaintiff,.  160i  (a) 

(a)  Vide  Ogden  v.  RtanmenSf  post. 
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Sitiingt.  . 

Trinity  Term.  ^CTION  for  a  general  average  loss  on  a  policy  of  in- 

In  an  action  .        "  i.    -i^  r        •  •      .•  m. 

for  general  surance  on  an  iron  steamer,  built  for  nver  navigation.  The 
TpdlSyo""''  declaration  set  forth  a  policy  effected  by  the  plaintiff*  (a 
insurance  on      broker)  for  and  on  behalf  of  the  owners,  for  a  voyage  from 

an  iron  '  ./    o 

steamer,  the  Newcastle  to  Odessa,  or  another  port  in  the  Black  Sea, 

an? tonnage  with  leave  to  stop  at  any  intermediate  ports ;  the  length, 

Btoted^in  a  *^*  breadth,  draught  and  tonnage  of  the  vessel  being  specified 

memorandum  in  a  memorandum  on  the  face  of  the  policy,  valued  at 

on  the  face  of  r\/\r\»  i  »*  %    t*         ^       -m  **  a  i  or^/v   • 

the  policy,  and  13,000/.,  and  to  sail  before  the  1st  of  August,  1859,  msur- 
adapted  uT  *"^®  **  ^^^'  P^^  cent,  warranted  free  from  average,  unless 
river  naviga-     general,  or  the  ship  stranded. 

tion,  the  voy-      o  *  i-  ^ 

age  being  from  Averment :  that  the  ship  sailed  before  the  1st  August, 
port  in  the  ^S^^  (on  the  25th  July),  and  was  by  the  perils  of  the  seas 
S!e  bss  daim-  damaged,  and  by  means  thereof  the  assured  sustained  an 
ed  being  partly  average  loss  above  3/.  per  cent.,  and  was  disabled  from 

for  repairs  and  ,  .         _ 

partly  for  some  proceeding,  and  in  consequence  put  into  Falmouth  to  be 

wooden  fittings  -jj*  j  x  i-t_Ai_i-« 

or "  tnissings''  repaired,  and  incurred  great  expenses,  whereby  the  ship 
^°uired*at*Far"  8**^^*°®^  ^  general  average  loss  amounting,  to  wit,  to  5Z. 
mouth,  and       per  cent* 

which  it  was 

said,  ought  to  Pleas :  1.  That,  at  the  time  of  the  commencement  of  the 
afNewcastie"*  ^oy^ge  from  Newcastle,  the  ship  was  not  seaworthy  for  the 

to  make  the        voyage, 
yessel  sea- 

worthy— there       2.  As  to  the  claim  of  average  loss,  that  it  was  not  general^ 

que"?ion'aa*to    Dor  above  31.  per  cent. 

coals  than  ne-       Bomll  and  Raymond  for  the  plaintiffl 

cessary  i-^ 

ZTeJJ,  that  the        Shee^  Seijt.,  and  Lushington,  for  the  defendant 
wh^ther'the*"*      The  case  had  already  been  tried,  and  a  verdict  for  the 
rrethll-'     plaintiff(a). 
been  brought        The  policy  was  effected  on  the  1st  July,  1859,  by  the 

fairly  to  the  ,  .     .  J^        7  ,      ,  ,    ,    ,^    ^  , 

notice  of  the     plamtiff,  an  insurance  broker,  on  behalf  of  the  owners. 

underwriters ; 

and  whether  (a)  Ante,  vol.  2,  p.  416. 

aU  that  could 

reasonably  be  done  to  render  the  vessel  as  seaworthy  as  she  could  be  made  had  been  done 

before  she  sailed ;  and  also,  whether  she  had  been  overloaded  with  reference  to  her  peculiar 

coQStnictioD,  so  as  to  make  her  uxueaworthy. 
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The  memorandum  in  the  margin  was,  *'  Length  200  feet,  ^  J^^- 
breadth  32-36  feet,  draught  about  3  feet,  tonnage  404  tons. 
The  owners'  agents  were  in  London,  and  they  wrote  to 
the  broker,  and  he  on  the  26th  June  wrote  a  letter  to  the 
underwriters,  stating  that  the' vessel  was  an  iron  steamer, 
and  the  voyage  to  Odessa ;  not  stating,  in  terms,  that  she 
was  for  river  navigation,  but  stating  her  dimensions,  which 
it  was  admitted  would  not  be  fitted  or  suited  for  ocean 
navigation.  It  was  also  stated  that  she  would  take  no 
cargo  and  only  coals  enough  for  ship's  use  to  Gibraltar, 
where  she  would  coal  again.  It  was  settled  between  them 
that  the  dimensions  should  be  inserted  in  the  policy,  and 
that  the  ship  should  not  sail  before  the  1st  August.  In 
fact  she  sailed  from  the  Tyne  on  the  26th  July,  1869,  laden 
with  200  tons  of  fuel. 

On  the  3rd  August  she  got  to  Dartmouth,  strained  and 
leaky,  having  encountered  rough  weather. 

On  the  7th  August  she  put  in  at  Falmouth,  a  good  deal 
damaged ;  and  where  the  captain  made  a  protest  as  to  the 
state  in  which  she  was  when  she  left  the  Tyne.  While  she 
was  there  the  surveyor,  on  the  part  of  the  underwriters, 
recommended,  or  required,  that  certain  means  should  be 
adopted  for  strengthening  the  vessel  and  making  her  more 
fit  for  sea.  These  means  consisted  of  certain  wooden  **  truss- 
ings"  and  framework,  which  it  was  admitted  had  made  the 
vessel  more  fitted  for  the  sea  than  she  was  when  she  first 
sailed.  After  which  the  vessel  sailed  and  reached  the 
Black  Sea  in  safety.  The  amount  of  expenditure  thus  in- 
curred, about  1,100/.,  was  claimed  by  the  owners  as 
"general  average;"  whereas,  on  the  part  of  the  under- 
writers, it  was  contended  that  it  was  an  expense  necessary 
to  render  the  vessel  reasonably  seaworthy. 

The  defendants  had  given  notice  to  admit  the  specifica- 
tion upon  which  the  vessel  was  built. 

There  were  formal  admissions  as  follows : — 
"  1.  That  the  facts  stated  by  the  captain  in  the  protest, 
and  that  the  facts  stated  in  the  log,  were  true,  so  far  as 
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1863.  related  to  the  incidents  of  the  voyage  (except  as  to  the 
state  of  the  vessel  when  she  left  the  Tyne),and  the  damage 
sustained  by  the  vessel,  without  prejudice  to  the  defence 
of  unseaworthiness.  That  the  vessel  was  properly  manned 
when  she  left  the  Tyne.  That  the  disbursements  and 
repairs  mentioned  in  the  average  statements  were  necessarily 
incurred  and  paid  for  the  purpose  of  fitting  the  vessel  to 
prosecute  her  voyage,  without  prejudice  as  to  the  liability 
of  underwriters  and  assured  for  those  expenses,  or  any 
of  them.  That  the  boat  was  originally  built  for  and 
fitted  with  engines  of  70  horse-power,  and  that  she  was 
built  from,  and  in  accordance  with,  the  specification  in 
defendant's  notice  to  admit  (except  that  steel  was  substi- 
tuted in  some  parts  for  iron).  That  the  engines  were  after- 
wards taken  out  of  her  and  replaced  with  others  of  100 
horse-power.  And  that  an  alteration  was  made  in  her  by 
putting  on  of  a  &lse  bow." 

The  protest  and  the  rest  of  the  evidence  showed  that  a 
good  deal  had  been  done  at  Newcastle  to  make  the  vessel 
fit  for  sea.  And  the  **  log"  showed  that  a  good  deal  of 
rough  weather  had  been  encountered. 

The  case  for  the  plaintiff  was  that  the  specification  of 
the  dimensions  of  the  boat  indorsed  on  the  policy  conveyed 
sufficient  intimation  to  the  underwriters  that  she  could  only 
be  designed  for  river  navigation  (a),  and  that  therefore  she 
must  be  unsuited  for  ocean  navigation,  and  that  her  desti- 
nation indicated  that  she  had  to  cross  the  ocean.  That  all 
that  could  be  reasonably  done  to  make  her  seaworthy  had 
been  done  at  Newcastle,  and  that  the  damage  subsequently 
done  was  owing  to  the  weather  she  encountered. 

It  was  not  contended,  on  the  part  of  the  defendants,  that 
the  vessel,  could  have  been  made  actually  or  absolutely  sea- 
worthy. On  the  other  hand,  it  was  not  denied  that  the 
"  trussing"  which  she  received  at  Falmouth  made  her  much 

(a)  May  not  this  bear  somewhat  Foreign  Enlistment  Act,  as  to 
on  the  case  of  an  offence  under  the      ships  ?  Vide  post,  The  Alexandra, 
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stronger  and  more  able  to  ''  meet  the  perils  of  the  seas.'*  1^^ 
The  case  for  the  underwriters  was,  however,  in  substance, 
that  that  which  was  done  at  Falmouth  ought  to  have  been 
done  at  Newcastle,  and  was  necessary  to  render  the  vessel 
reasonably  seaworthy  or  relatively  so,  having  regard  to  the 
nature  of  her  construction,  and  that,  though  she  was  in  a 
fit  state  to  be  insured  at  Falmouth,  she  was  not  fit  to  be 
insured  at  Newcastle.  It  was  also  said  that  the  unfitness 
of  the  vessel  for  sea,  and  the  damage  sustained  in  the 
voyage  from  Newcastle  to  Falmouth,  arose  in  a  great  degree 
from  the  weight  of  the  cargo  of  coals,  and  it  was  proved 
that  much  less  than  290  tons  of  coals  would  have  been  suf- 
ficient for  the  voyage  to  Gibraltar,  and  that  at  about  12 
tons  a  day,  and  an  eight  days'  voyage,  about  half  that  quan- 
tity would  have  been  sufficient.  The  claim  in  regard  to 
repairs  was  therefore,  in  a  great  degree,  disputed,  as  not 
having  arisen  really  from  the  perils  of  the  seas,  but  caused 
by  overloading,  or  unseaworthiness.  ThQ  main  struggle  in 
the  case,  however,  was  as  to  the  necessity  for  the  wooden 
''  trussing"  and  strengthening  of  the  vessel,  as  to  which 
there  was  some  strong  evidence  for  the  underwriters.  Mr. 
Bailey,  surveyor  of  Lloyd's,  was  one  of  their  witnesses,  and 
even  Mr.  Samuda,  the  eminent  shipbuilder,  called  for  the 
owners,  said  he  *^  thought  he  should  have  done  a  little  more 
to  strengthen  the  vessel  before  she  left  the  Tyne."  And 
the  witnesses  agreed  that,  even  strengthened  as  she  was, 
they  would  have  been  very  reluctant  to  sail  in  her.  It 
seemed  to  be  admitted  that,  in  point  of  fact,  the  construc- 
tion of  the  vessel,  &c.,  was  sufficient  to  indicate  unfitness 
for  ocean  navigation,  if  enquiries  had  been  made. 

On  the  one  side  it  was  said  that  the  owners'  agents  had 
reserved  the  real  truth  from  the  fear  of  increasing  the  pre- 
mium. On  the  other  side  it  was  said  that  the  underwriters 
had  abstained  firom  inquiries,  in  order  to  reserve  for  them- 
selves a  defence  in  the  event  of  damage  or  loss. 

Shee,  Serjt.,  for  the  underwriters,  urged,  that  they  ought 
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1863.  to  have  been  distinctly  told  that  the  steamer  was  not  sea* 
worthy. 

Bavill,  on  the  other  hand,  urged  that  they  roust  have  seen 
that  she  was  so,  and  that  they  ought  either  to  have  refused 
the  insurance,  or  asked  for  any  further  information  they 
deemed  requisite. 

The  trial  lasted  two  days. 

CocKBURN,  C.  J.,  at  the  close  of  the  second  day  of  the 
trial,  summed  up  the  case  to  the  jury.  He  said  there  could 
be  no  doubt  that,  by  the  law  of  England  as  it  now  stood, 
there  was,  on  an  ordinary  sea  policy,  an  implied  warranty 
that  the  vessel  was  seaworthy ;  but  the  question  had  arisen 
as  regarded  this  new  class  of  vessels  not  built  for  ocean 
navigation,  and  it  would  be  inconsistent  with  justice  that 
the  underwriters,  knowing  the  nature  of  the  vessel,  should 
insist  on  it  as  a  defence  that  she  was  not  absolutely  sea- 
worthy. Hence  the  Court  of  Queen's  Bench  had  held 
that  this  implied  warranty  must  be  qualified  thus  far,  that 
the  vessel  need  not  be  absolutely  seaworthy,  but  only 
reasonably  and  relatively  so,  that  is,  as  much  so  as  she  is 
capable  of  being  made  by  temporary  appliances  (a).  That 
seemed  the  common  sense  and  substantial  justice  of  the 
case,  and  so  this  Court  had  held  to  be  the  law.  Two  things, 
however,  were  implied  and  required  by  the  law  as  thus  laid 
down;  first,  that  the  nature  of  the  vessel  should  be  brought 
fully  to  the  notice  of  the  underwriters ;  and  secondly,  that 
she  should  have  been  made  as  seaworthy  as  she  could 
reasonably  be  made.  And  these  were  the  questions  for  the 
jury  in  the  present  case.  It  was  essential,  as  to  the  first 
point,  that  there  should  be  the  most  absolute  good  faith 
on  the  part  of  the  owners,  and  they  were  bound  to  give 
the  underwriters  all  due  and  fair  means  of  knowing  the 
nature  of  the  vessel.  It  was  for  the  jury  to  consider 
whether  the  dimensions  given  did  not  sufficiently  disclose 
it.  Then,  as  to  the  second  question,  the  jury  must  decide 
(a)  Vide  Burgea  v.  Wickham,  Q.  B.,  H.  T. 
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upon  it,  with  reference  to  the  peculiar  construction  of  the  1863 
vessel.  The  question  was,  would  a  prudent  shipowner, 
in  1869,  when  this  ship  was  built  and  insured,  have  sent 
the  ship  to  sea  as  she  then  was,  if  uninsured  ?  The  point 
was,  what  was  right  and  reasonable  when  the  vessel  was  built 
and  sent  to  sea,  and  whether  or  not  she  was,  on  the  one 
hand,  duly  secured,  and,  on  the  other  hand,  not  overloaded, 
with  reference  to  her  peculiar  construction. 

Verdict  for  the  plaintiff. 


Coram  Wightman,  J. 
COWAN  V.  LASCELLES.  ^^h^.. 

-p^  Easter  Term, 

JJECLARATION,  that  the  plaintiff  had  been  in  com-  in  an  action 
munication  with  the  defendant  as  to  the  formation  of  a  fil^li^t] 
loint  stock  company  for  the  cultivation  of  land  in  India,  representation 

•*       -  *^      "^  '  of  authority, 

and  that  the  defendant  falsely  ^nA  fraudulently  represented  the  plaintiff's 
to  the  plaintiff  that  he  had  authority  from  one  G.  Cannon  to  ^^  openfd 
offer  a  certain  estate  of  his  in  India  for  sale;  on  the  faith  of  J^^^^/^j^^ 
which  representation  the  plaintiff  became  a  promoter  of  a  aa  one  of 

'  ,  ,  .       .  n         %  1    .  1  fraud  and  wil- 

company  for  the  cultivation  of  such  estate,  and  mcurred  fui  misrepre- 
divers  expenses ;  whereas  in  truth,  as  the  defendant  well  J^JiSing  out  to 
knew,  he  had  not  such  authority:  whereby  and  by  reason  be  one  of  mere 
that  the  said  estate  could  not  be  obtained,  the  said  com-  plaintiff  was 
pany  failed,  and  the  plaintiff  lost  the  monies  he  had  laid  ^o  for  a  ver- 
out  and  expended,  &c.  r,;?o»5'o° 

Plea:  Not  guilty.  '^'^t^l 

Hawkins  and  Inderunck  for  the  plaintiff.  ^'omiuUig  the 

Edward  James  and  Prentice  for  the  defendant.  fraud. 

The  defendant  was  chairman  of  an  India  Land  Com- 
pany, for  the  purchase  and  sale  of  land  in  India,  and  one 
Sowerby  was  managing  director. 

In  July,  1862,  he  had  communications  with  the  plaintiff 
as  to  the  formation  of  a  company  for  the  cultivation  of 
coffee  in  the  Neilgherry  district  of  India,  and  having  re- 
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1863.  ceived  through  his  fion  in  India  a  letter  which  had  been 
written  to  the  son  by  a  Mr.  Glasson,  offering  for  sale 
an  estate  of  his  in  that  district,  he  showed  it  to  the  plaintiff 
and  the  other  promoters  of  the  new  company  (of  whom  the 
defendant  himself  was  one),  stating  that  he  bad  authority 
from  Mr.  Cannon  to  sell  his  estate.  The  signature  to  the 
letter  was  read  by  the  plaintiff  and  all  who  saw  it,  not  as 
Glasson,  but  G.  Cannon ;  and  there  was,  in  point  of  fact, 
an  estate  of  a  Mr.  Cannon  in  the  same  district  in  India, 
known  for  the  good  character  of  the  coffee  produced 
thereon.  The  defendant  had  never  seen  or  heard  from 
Cannon,  nor  did  he  know  Glasson,  and  he  wrote  a  reply 
to  India  addressed  to  Cannon. 

All  persons  having  supposed  that  the  signature  was  that 
of  Cannon,  a  company  was  forthwith  provisionally  regis- 
tered for  the  cultivation  of  coffee  on  land  in  the  Neilgherry 
district,  especially  the  estate  of  Cannon,  which  was  particu- 
larly mentioned  in  the  prospectus.  The  defendant,  as  well  as 
the  plaintiff,  was  a  promoter  of  this  company,  and  his  name 
appeared  on  the  prospectus  with  that  of  the  plaintiff  as 
directors.  On  the  8th  of  August,  the  plaintiff,  as  managing 
director  of  the  new  company,  entered  into  an  agreement 
with  Sowerby,  as  managing  director  of  the  land  company, 
of  which  the  defendant  was  chairman,  for  the  purchase  of 
the  estate  in  question,  but  if  there  should  be  no  allotment 
of  shares  in  the  new  company  before  the  1st  of  October, 
the  agreement  was  to  be  void.  No  broker  could  be 
found  to  take  up  the  company,  and  though  the  Articles 
of  Association  were  registered  on  the  1st  of  September, 
it  was  never  advertised,  and  no  shares  were  allotted, 
except  those  which  were  subscribed  for  provisionally  by 
the  directors.  On  the  29th  of  September,  the  defendant 
having  heard  from  India  that  the  letter  his  son  had 
sent  to  him  was  from  Glasson,  not  Cannon,  informed 
the  plaintiff  and  the  other  promoters  of  the  mistake,  but 
as  the  1st  of  October  was  just  arrived,  the  agreement  fell 
to  the  ground,  and  the  company  failed. 
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Hawkins  opened,  that  it  bad  failed  by  reason  of  the  in-  1863. 
ability  to  get  Cannon's  estate,  in  which  the  company  .ap- 
peared to  have  failed ;  in  fact  before  the  mistake  was  dis- 
covered, and  when  the  original  letter  was  produced  and  put 
in,  the  officer  read  it  as  the  defendant  had  done,  as  if  signed 
"  G.  Cannon :"  and 

WiGHTMAN,  J.,  observed,  that  though  now  the  name  of 
Glasson  was  suggested,  the  signature  rather  looked  like 
that  than  like  G.  Cannon,  yet  it  was  so  hastily  written 
that,  in  his  opinion,  it  might  easily  have  been  mistaken  for 
the  latter  name.  What,  however,  could  it  matter  whether 
the  estate  offered  was  Cannon's  or  Glasson's ;  if,  in  fact, 
the  defendant  had  the  authority  of  the  owner  (as  it  ap- 
peared that  he  had)  to  offer  it  for  sale  ? 

Hawkins  said  the  prospectus  of  the  company  bad  put 
forward  very  prominently  that  the  Cannon  estate  was  to  be 
cultivated,  and  that  was  the  best  coffee-producing  estate. 
The  prospectus  was  put  in,  and  mentioned  both  Cannon's 
estate  and  another,  and  did  not  mention  the  former  as  re- 
markable for  its  coffee,  but  evidence  was  given  that,  in 
point  of  fact,  it  was  known  to  be  so. 

It  was  proved  that  the  defendant  had  said  that  he  had 
authority  from  Cannon  to  sell  his  estate,  but  it  appeared 
that  he  always  referred  to  the  letter  as  his  authority ;  and 
though  the  letter  mentioned  the  name  and  locality  of  the 
estate  it  referred  to,  it  did  not  appear  that  the  defendant 
knew  the  exact  name  or  locality  of  Cannon's  estate. 

WiOHTMAN,  J.,  said,  the  question  would  be,  in  effect, 
whether  the  defendant  had  really  supposed  the  letter  to 
be  from  G.  Cannon. 

ZTatrAtn^  insisted  that  the  defendant  had  positively  stated 
that  he  had  authority  from  Cannon ;  he  was  liable,  not 
having  had  such  authority,  whether  or  not  he  was  guilty  of 
wilful  misrepresentation,  and  he  cited  Collen  v.  Wright  (a). 

(a)  27  L.  J.,  Q.  B.  215.      The  doctrine  of  that  case,  in  which 
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1863. 


WiOHTMAN^  J.,  saidy  the  declaration  here  charged  a  false 
and  fraudulent  representation. 

Hawkins  submitted  that  he  could  support  any  cause  of 
action  independent  of  the  fraud,  discarding  the  allegation 
of  fraud  as  surplusage  (a) ;  but 

WiGHTMAN,  J.,  said  this  could  not  be  allowed,  as  the 
whole  case  had  been  rested  upon  fraud. 


CocKBURN,  C.  J.,  dissented,  is  not 
to  be  extended ;  Martik,  B., 
Robson  v.  TurnbuUf  I  Post.  &  Finl. 
365. 

(a)  So  in  Swinfen  y.  Lord 
Chelmsford,  I  Post.  &  FinL  633, 
Pollock,  C.  B.,  refused  to  allow 
the  plaintiff's  counsel,  after  the  case 
had  closed,  to  go  for  a  verdict  on 
the  ground  merely  of  a  wilful  and 
unauthorized  act,  when  the  decla- 
ration charged  a  fraudulent  act 
And  though  a  rule  was  granted  on 
the  question,  inter  alia,  whether 
the  action  would  lie  without  fraud, 
it  was  discharged.  Pollock,  C.  B., 
indeed,  said  he  would  not  shut  out 
the  plaintiff  from  arguing  that 
question  by  reason  of  thp  form  of 
the  declaration,  but  then  that  was 
because  the  declaration,  even  omit- 
ting the  word  **  fraudulently,"  would 
still  charge  an  act  wilfully  wrongful 
and  fraudulent  in  law,  viz.,  making 
a  compromise,  knowing  it  to  be 
prohibited  by  the  client 

The  C.  L.  P.  Act  allows  of  any 
amendment  necessary  for  the  pur- 
pose of  determining  [not  the  real 
guestion,  but]  "  the  real  question  in 
controversy  between  the  parties." 
(C.  L.  P.  Act,  1852,  s.  225,  Fin- 
laaon's  ed.,  p.  160.)  And  that 
has  been  held  to  mean  the  question 


made,  and  known  to  be  the  matter 
of  controversy  before,  or  in,  the 
action  prior  to  the  trial ;  not  a  ques- 
tion for  the  first  time  started  there 
in  order  to  evade  a  failure  of  proof 
on  the  real  question  in  controversy. 
That  would  be  to  allow  amendment, 
not  to  determine,  but  to  evade  and 
avoid  determining,  the  real  question 
in  controversy  between  the  parties ; 
Wilkins  V.  Reed,  14  C.  B.  145. 
And  though  it  is  admissible  to  make 
an  amendment  to  raise  a  different 
cause  of  action,  or  defence,  if  it 
appears  that  it  is  not  new  to  the 
parties,  but  was  the  real  question  in 
controversy ;  Ritchie  v.  Van  Selder, 
9  Exch.  762;  the  object  of  the 
enactment  has  been  held  to  be  the 
mere  correction  of  mistake,  not  to 
enable  a  party  to  try  his  claim  on 
one  ground  of  action  or  defence, 
and  then  to  try  another  and  totally 
different  one,  and  the  error  was  not 
by  mistake,  but  design ;  Wickem  v. 
Steel,  26  L.  J.,  C.  P.  24.  This 
appears,  d  Jbrtiori,  to  be  a  case 
founded  upon  fraud.  And  in 
Chancery,  when  fraud  is  aUeged,  a 
plaintiff  or  defendant  will  not  be 
permitted  to  shifl  or  change  the 
ground,  and  thus  escape  payment 
of  costs. 
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Hawkins  applied  to  amend  the  declaration  by  striking        1863. 
out  the  -allegation  of  fraud,  but 

WiGHTMAN.  J.,  said  that  for  the  same  reason  he  could 
not  allow  an  amendment. 

The  defendant  was  called,  and,  at  the  close  of  the  evi- 
dence, 

Hawkins  urged  that  the  defendant  must  have  known  he 
had  no  authority  to  sell  the  estate  which  was  Cannon's. 

WiGHTMAN,  J.,  put  it  to  the  jury,  whether  they  were 
satisfied  that  at  the  time  of  the  representation  the  defend- 
ant really  believed  that  he  had  that  authority;  and  next, 
whether  they  were  also  satisfied  that  the  company  failed 
by  reason  of  the  misrepresentation,  and  through  not  being 
able  to  obtain  the  estate.  Upon  the  latter  poiat  the  learned 
Judge  said  he  did  not  see  how  the  action  could  be  sus- 
tained, seeing  that  the  contract  was  with  Sowerby,  for  the 
land  company,  not  with  the  defendant. 

Verdict  for  the  defendant. 


Court  of  Common  Pleas,  Westminster,  coram  Erie,  C.  J. 

J  1862. 

IRWIN  V.  GREY.  Sailngt  qfUr 

fY\  Trinity  Term, 

JLHIS  was  an  action  against  the  Secretary  of  State  for  in  an  action  on 
the  Home  Department,  for  not   submitting  to   her  Ma-  agai^^the 
jesty  a  Petition  of  Right,  presented  by  the  plaintiff  under  g^^^/^ 
Bovill's  Petition  of  Right  Act,  whereby  he  was  prevented  submitting  to 
from  having  the  same  prosecuted,  and  had  been  in  various  a  Petition  of 
ways  injured  and  damnified.  ^S^Zler 

The  plaintiff  appeared  in  person.  *^«  act,  it  ap- 

'^  *^*^  '  '^  peanng  that 

Sir  W.  Atherton,  Att.-Gen.,  and  T.  Jones  for  the  de-  J,f  gf^t^^^^ 

fendant.  aubmitted  the 

petition  to 
her  Magesty, 

and  given  her  Majesty  certain  advice  upon  it,  which  was,  that  her  fiat  should  not  be  granted : 

Held,  that  this  put  an  end  to  the  case,  and  that  no  action  lay. 
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1862.  ^  The  plaintiff  bad  sent  his  Petition  of  Right  to  the  de- 

fendant (a),  according  to  the  provisions  of  tlie  act. 

To  prove  his  case,  the  plaintiff  called  the  defendant. 
Sir  6.  Grey,  Secretary  of  State  for  the  Home  Department, 
he  having  stated  that  he  had  received  the  petition — 
stated  further  that  he  had  submitted  it  to  her  Majesty, 
and  that  he  had  not  advised  her  to  grant  her  fiat.  Upon 
which  the  plaintiff  proposed  to  show  that  this  was  not  sub- 
mitting the  petition  to  the  Queen  within  the  act,  and  that 
the  witness  ought  to  have  advised  her  Majesty  to  grant 
her  fiat  thereupon ;  but 

Erlb,  C.  J.,  said  this  could  not  be  gone  into,  and  that 
the  case  was  at  an  end.  It  was  enough  that  the  Secretary 
of  State  had  submitted  the  petition  to  her  Majesty,  and 
gave  her  advice  upon  it.  The  matter  could  not  be  further 
entered  into ;  there  was  no  case  for  the  jury,  and  therefore 
he  must  direct  a 

Verdict  for  the  defendant  (i). 

(a)  23  &  24  Vict.  c.  34,  i.  2.  of  State  to  give  such  advice  as  be 

The  said  petition  shall  be  left  with  thought  proper, 
the  Secretary  of  State  for  the  Home  (6)  The  plaintiff  moved  but  took 

Department,  in  order  that  the  same  nothing,  and  Williams,  J.,  was 

may  be  submitted  to  her  Majesty  of  opinion  that  the  question  as  to 

for  her  Majesty's  gracious  consi-  the  advice  given  ought  not  to  have 

deration,   and  in  order  that  her  been  answered. 
Majesty,  if  she  shall  think  fit,  may  .        The    Chief   Justice    reported 

grant  her  fiat  that  right  be  done,  that    the   substance  of   the    case 

Sect  3.  Upon  her  Majesty's  fiat  was, — that  the  action  was  against 

being  obtained  to  such  petition,  a  Sir  Geoige  Grey  on  the  ground  of 

copy  of  it  shall  be  left  at  the  office  his  alleged  neglect  of  a  duty ;  that 

of  the  Solicitor  to  the  Treasury,  it  was    his    duty  to  present   the 

&c,,  and  it  shall  thereupon  be  the  Petition  of  Right,  which  had  been 

doty  of  the  solicitor  to  transmit  it  left  at  his  office^to  the  Queen.    Sir 

to  Uie  particular  department,  &c.,  Geoige  Grey  was  called  and  said 

and  the  same  shall  be  prosecuted,  he  did  present  it  to  the  Queen  and 

&c.,  and  that  until  the  fiat  of  the  took  her  Majesty's  pleasure  upon 

Sovereign  is  obtained  the  petition  it,  who  asked  him  for  advice^  and 

cannot  be  prosecuted:  and  of  course  he  gave  her  advice  upon  it;  that 

in  submitting  it  to  the  Sovereign  it  he  found  it  in  his  office,  wUh  the 

would  be  the  duty  of  the  Secretary  opinions  of  the  law  officm  of  the 
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Crown  upon  it,  that  ber  Majesty 
ought  to  be  advised  not  to  grant  it, 
and  that  he  advised  her  Majesty 
accordingly.  The  plaintiff's  case 
was,  that  Sir  George  Grey  was 
guilty  of  a  wrong  in  advising  her 
Majesty  not  to  grant  the  prayer  of 
the  petition.  He  put  in  evidence 
certain  letters  of  the  plaintiff  re- 
questing Sir  George  Grey  to  pre- 
sent the  petition,  and  relied  on  the 
fact  that  the  prayer  was  not  granted 
as  evidence  that  he  had  never  pre- 
sented it.  Sir  George  Grey  was  then 
called,  and  proved  that  he  did  pre- 
sent the  petition, — and  he  was  then 
of  opinion  that  there  was  no  ground 
of  action,  that  is  to  say,  that  an  ac- 
tion would  not  lie  for  advice  given 
to  the  Crown ;  and  that  there  was 
no  case. 

Williams,  J.,  said  he  was  of 
opinion  that  there  ought  to  be  no 
rule.  Two  grounds  were  sub- 
mitted by  the  plaintiff  that  the 
Chief  Justice  had  misdirected 
the  jury.  The  action  was  against 
Sir  George  Grey  for  wrongfully 
omitting  to  present  to  her  Majesty 
the  Petition  of  Right  of  the  plaintiff. 
After  the  evidence  given  by  Sir 
George  Grey,  the  Chief  Justice 
told  the  jury  that  the  case  was  at 
an  end  and  the  verdict  must  be  for 
the  defendant  The  plaintiff  says 
that  Sir  George  Grey's  advising  her 
Majesty  not  to  grant  her  fiat  did 


not  amount  to  a  submission  of  the 
Petition  of  Right  to  her  Majesty, 
and  that  the  Chief  Justice  misdi- 
rected the  j ury.  He  was  of  opinion 
that  the  direction  was  quite  right, 
and  that  the  only  question  was, 
whether  Sir  George  Grey  had  sub- 
mitted the  Petition  of  Right.  The 
advice  he  gave  ought  not  to  have  been 
divulged.  But  for  the  interests  of 
truth  he  had  answered  the  question 
put  respecting  the  advice  given. 

[This,  it  is  conceived,  is  the  true 
principle,  according  to  the  princi- 
ple of  Home  v.  Bentinck,  2  B.  &  B. 
161;  and  that  it  is  not  material 
whether,  in  the  particular  case^  any 
mischief  to  the  public  service  would 
arise.] 

WiLLBs,  J.,  and  Keating,  J., 
were  of  the  same  opinion. 

Erle,  C.  J.,  said, — Under  the 
first  section  of  the  statute  it  was 
clearly  the  duty  of  the  Secretary  of 
State  to  examine  the  Petition  of 
Right  and  to  give  his  advice  upon 
it,  whether  a  cause  of  action  against 
the  Crown  arose:  and  he  having 
done  so,  no  action  ky. 

The  bearing  of  this  case,  it  is 
conceived,  is  very  important  with 
reference  to  the  considerations  pre- 
sented in  the  notes  to  Dickion  v. 
Comhermerej  ante,  p.  527,  as  to 
actions  against  a  Secretary  of  State 
for  acts  or  omissions  in  the  exercise 
of  his  official  functions. 
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London 

^ttingt. 

Trinity  Term. 

When  a  ship 
is  by  the  char- 
ter to  be  ad- 
dressed, at  the 
port  of  dis- 
charge, to  the 
charterer's 
agents,  the 
charterer  is 
entitled  to  re- 
coyer  from 
the  shipowner 
excess  of 
freight  re- 
ceived by  other 
agents,  to 
whom  he  has 
addressed  the 
ship ;  and 
if  it  appear 
that  the  char- 
terer's broker, 
if  allowed  to 
have  the  ship, 
would  have 
sent  to  the 
consignees  to 
come  and  take 
their  goods, 
and  thus  have 

1>reyented  de^ 
ay,  the  ship- 
owner cannot 
claim  demur- 
rage for  delay 
caused  by  the 
absence  of  such 
notice  to  con- 
signees.  And, 
this,  turning 
partly  on  the 
duties  of  the 
broker,  that 
was  left  to  the 
jury  upon  their 
own  knowledge 
of  business. 


Court  of  Common  Pleas,  CruUdhaU,  coram  Erie,  C.  J. 

BRADLEY  v.  GODDARD. 

-oLCTION  by  charterer  against  shipowner,  on  a  charter- 
party,  dated  30th  October^^lSGl,  for  a  voyage  from  Bor- 
deaux to  London,  or  ^'as  near  thereunto  as  she  could 
safely  get,"  and  freight  to  be  paid  in  cash  after  right 
and  true  delivery  of  cargo  there  agreeably  to  bills  of 
lading  at  London,  at  the  rate  of  £97  :  10s.  lump  sum; 
the  plaintiff,  or  his  agent,  advancing  to  the  master  for 
necessary  disbursements  at  Bordeaux ;  ''  free  of  commis- 
sion ;"  provision  for  fourteen  running  days  for  loading  and 
unloading,  and  demurrage  over  and  above  the  laying  days, 
at  £3  per  day,  and  that  the  ship  to  be  addressed  to  Messrs. 
P.  D,  Collins  Si  Co.,  the  plaintiffs*  agents,  free  of  com" 
mission.   General  averment  of  conditions  precedent. 

Breach  :  That  the  defendants  did  not,  on  the  arrival  of 
the  ship  at  London,  address  or  cause  the  ship  to  be  ad- 
dressed at  the  place  last  aforesaid  to  Collins  &  Co.,  the 
plaintiffs'  agents,  but  to  other  agents,  whereby  the  plain- 
tiffs lost  profits,  &c.  Common  counts  for  money  paid, 
and  had  and  received,  on  which  the  particulars  of  demand 
claimed — 

£    s.    d. 
For  excess  of  freight  received  by  the 

defendant  -         -        -        -        -     17 
Reporting  ex  Bordeaux  -        -        - 
Tonnage  duty,  entry,  and  warrants  - 
Petty  expenses       -        -        -        - 
Collecting  freight,  £97  :  10*.,  at  IJ 

per  cent.    ----- 


17  10 

0 

1     1 

0 

1     1 

0 

0    6 

0 

1     4 

4 

£21     1 

4 

Pleas:  1.  Payment  into  Court  of  £1  :  8s.  6d.  on  the 
first  count ;  and  as  to  the  residue^  never  indebted. 
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2.    Set-off  of  demurrage  for  nine  days,  27/. 
Particulars  of  set-off: — 

1861. — Nov.  8.  Ship  commenced  loading  at 
Bordeaux. 
,,  „    19.  Ship  ready  to  sail. 

Number  of  days  occupied  in 
loading         -        -        -     11 
„         Dec.  4.  Ship  reported  in  London. 
Number  of  days  occupied  in 
unloading      -        -        -     12 

Total  number  of  days  load- 
ing and  unloading  -    23 

Number  of  days  allowed  by 
charter  -        -        -     14 


1883. 


Demurrage  days 


9 


The  plaintiff  in  answers  to  interrogatories  stated,  that  on 
the  7th  of  November,  1861,  the  captain  gave  notice  to  him, 
or  some  person  on  bis  behalf,  that  the  ship  was  ready  at 
Bordeaux  to  take  in  cargo  on  the  8th.  And  that  the  load- 
ing commenced  on  the  8th  of  November,  1861,  and  was 
ready  to  sail  on  the  19th,  and  that  eleven  days  were  con- 
sumed in  loading  her.  But  as  to  London,  he  stated,  that 
he  could  not  answer,  hecatue  the  captain  had  not  applied 
to  his  agents  in  London,  but  the  ship  having  been  addressed 
to  other  agents. 

The  plaintiff  was  a  merchant  residing  at  Bordeaux,  the 
defendant  was  a  shipowner  at  Ipswich. 

The  captain  received  162.  on  account  of  freight  at 
Bordeaux. 

On  the  21st  of  November,  1861,  the  defendant  di- 
rected the  captain  to  report  to  Goodliffe  Sc  Ck).,  in  Lon- 
don, and  he  did  so  accordingly,  on  the  4th  of  Decem- 
ber, informing  Collins  Sc  Co.  of  the  fact  on   the  same 

VOL.  III.  x  x  p.p. 
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1863.  day.  The  same  day  Collins  &;  Co.  wrote  to  the  defend- 
ant remonstratingy  and  stating  that  the  charterer  had 
instructed  them  to  collect  the  freight,  and  that  no  one 
else  had  any  right  to  interfere,  as  the  freight  under  bills 
of  lading  was  due  to  him,  and  that  the  captain  had 
signed  bills  of  lading  without  prejudice  to  the  charterer. 
This  letter  was  sent  to  Goodliffe  &  Co.,  who  tendered 
to  Collins  the  ''reporting"  fee  of  12.  \s,,  telling  him  that 
this  was  all  the  interest  they  could  have  in  the  matter. 

The  unloading  commenced  on  the  9th  of  December  and 
finished  on  the  16th  of  December.  The  full  freight  had 
been  paid  by  the  plaintiff,  the  charterer,  under  protest. 

The  questions,  raised  were — 

1.  Whether  the  plaintiff  had  sustained  any  and  what 
damage  by  the  ship  not  being  reported  to  the  agents 
named  in  the  charter  ? 

2.  Whether  the  whole  or  any  part  of  the  demurrage 
days  could  be  fairly  claimed  as  having  been  caused  by 
delay  in  discharging,  over  which  the  defendant  or  his 
captain  had  no  control,  and  for  which  he  was  not  respon- 
sible ? 

Collier  and  J.  Brown  for  the  plaintiff. 

Edward  James  and  Murphy  for  the  defendants. 

The  evidence  of  the  captain  taken  for  the  defendant  on 
commission  was,  that  the  ship  began  to  take  in  cargo  on 
the  7th  and  finished  on  the  I8th  ;  that  the  ship  arrived  in 
London  on  the  4th  of  December  at  about  two  a.m.,  and 
that  he  reported  the  arrival  of  the  ship  a  little  before  noon 
of  the  4th  at  the  Custom  House ;  that  she  was  entered  in 
the  Victoria  Dock ;  that  she  finished  discharging  on  the 
16th.  Cross-examined :  he  said  that  on  the  4tb  of  De- 
cember he  called  upon  Collins  k  Co.,  the  plaintiff's  agents, 
but  not  to  report  the  ship ;  and  he  told  them  that  he  had 
reported  her  to  Goodliffe  k  Smart,  and  that  he  had  received 
a  letter  from  the  owner,  the  defendant,  to  do  so,  and  be 
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never  reported  to  or  had  any  further  communication  with 
Collins  &;  Co.,  the  plaihtifTs  agents,  on  that  matter.  He 
selected  the  Victoria  Docks,  he  said,  because,  by  reason  of 
the  state  of  the  tide,  he  could  not  go  into  any  other  dock 
that  day,  they  being  the  lowest  docks  in  the  river  and 
below  Blackwall,  and  legal  docks  for  discharge  of  my 
cargo.  The  Custom  House  requisites,  he  said,  were  satis- 
fied on  the  4th  of  December  at  noon,  and  discharge  com- 
menced on  the  9th,  and  finished  on  the  16th. 

The  ship  was  discharged  into  lighters  provided  by  the 
merchants,  the  owners  of  the  cargo,  which  was  on  eight 
different  bills  of  lading.  He  gave  no  notice  to  the  owners 
of  the  cargo  or  the  charterer  to  expedite  delivery,  nor  did 
he,  he  said,  know  to  whom  the  cargo  belonged  before  he 
discharged.  Some  of  the  owners  of  the  cargo  had  not  men 
in  their  lighters  to  load  the  goods  therein,  and  part  of  the 
crew  of  the  ship  were  engaged  in  doing  it,  and  the  captain 
did  not  take  any  steps  to  inform  the  owners  of  the  goods. 
He  did  not  send  to  the  owners,  he  said,  because  he  did  not 
know  that  it  was  his  business  to  do  so,  and  he  stated  that 
if  the  ship  had  not  been  in  demurrage,  he  should  have 
done  just  what  he  had  done.  He  admitted  that  Collins 
had  said  he  wished  for  the  control  of  the  ship,  and  did  not 
deny  that  he  also  said  the  plaintiff  would  not  pay  demur- 
rage. He  was  not,  he  said,  delayed  at  all  by  the  Custom 
House  authorities. 

It  appeared  that  the  amount  of  freight  collected  was 
114/.,  leaving  a  surplus  due  to  the  plaintiff  of  17/.  lOs., 
unless  demurrage  was  due  to  the  defendants. 

Collins  was  called  for  the  plaintiff,  and  stated  that  when 
a  ship  was  addressed  to  a  broker,  the  captain  handed  over 
ship's  papers  and  bills  of  lading,  and  all  papers  necessary 
to  ^^  report"  the  vessel;  and  the  broker  then  reported  the 
ship  and  collected  the  freight,  sending  to  the  consignees, 
and  seeing  that  no  demurrage  accrued;  and  he  would 
charge  a  fee  for  reporting. 

xx2 
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1863.  Brawn  proposed  to  ask  what  the  profits  would  be. 

James  objected. 
Brown  cited  Robertson  v.  Waite  (a). 

Erlb,  C.  J. — As  at  present  advised^  I  think  that  profit  is 
not  recoverable ;  but  we  will  take  the  opinion  of  the  jury. 

The  witness  said  he  should  have  had  li  per  cent.,  and 
have  got  the  cargo  out  in  three  days ;  sending  notices  to 
the  consignees  to  come  and  take  the  goods,  and  if  they 
did  not  do  so,  directing  the  Dock  Company  to  land. 
The  ship  not  having  been  addressed  to  him,  however,  he 
could  not  do  this.  If  he  did  not  collect  freight,  he  should 
not  charge  for  commission. 

The  Custom  House  oflBcer  was  called  to  show  that  three 
days  would  have  amply  sufficed  to  discharge  the  ship. 

Other  evidence  was  given  to  show  that  it  was  usual  for 
the  broker  to  expedite  the  discharge,  by  sending  notice  to 
consignees. 

JameSf  for  the  defence,  admitted  that,  of  course,  the 
defendant  could  not  recover  demurrage  if  he  were  the  cause 
of  the  delay,  which  he  denied,  alleging  that  it  was  CoUins's 
duty  to  protect  the  interest  of  his  employer,  the  charterer. 

GoodlifTe  was  called  for  the  defence,  and  evidence  was 
given  that  the  whole  time  was  fairly  occupied  with  un- 
loading. 

The  witnesses  for  the  defence  stated  that  the  broker's 
duty  ended  with  "  reporting"  the  ship. 

The  captain's  examination  was  put  in  for  the  defence. 

Erlb,  C.  J.  (to  the  jury). — The  sum  in  dispute  is  small, 
but  the  question  is  important. 

A  breach  of  contract  is  admitted,  to  the  amount  paid 
into  Court.     Is  it  more? 

There  is  17/.  10«.  due  to  the  plaintiff,  unless  the  defend- 
ant has  an  answer;   and  your  verdict  must  be  for  that 

(a)  22  L.  J.,  Ezch.  209 ;  8  Exch.  Rep.  299. 
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amount,  unless  demurrage  is  payable.     And  unless  the         1863. 
delay  was  occasioned  by  the  wrongful  act  of  the  defend-     b^adley 
ant,  demurrage  is  payable.     But  if  the  shipowner  caused  «• 

It,,  ,^,.  .-  Ai  GODDARD. 

the  delay  by  an  act  or  default,  m  your  opinion  wrongful, 
towards  the  charterer,  he  cannot  claim  demurrage. 

In  my  judgment,  it  depends  much  on  what  is  the  duty 
of  the  reporting  broker  as  to  expediting  the  discharge  of 
the  cargo. 

I  do  not  know  that  it  is  a  legal  duty,  or  that,  as  a  matter 
of  law  (a),  an  action  would  lie  upon  it. 

Many  things  which  come  within  the  knowledge  of  a 
jury  (6)  are  important  when  the  inquiry  is  whether  due 
diligence  has  been  used. 

The  great  question  for  the  defendant  is,  as  to  the  delay 
caused  by  the  absence  of  men  in  the  lighters  of  some  of 
the  consignees. 

The  evidence  for  the  defence  is,  that  the  broker's  duty 
ended  with  ''  reporting"  the  ship. 

The  evidence  for  the  plaintiff  is,  that  if  Collins  had  been 
allowed  to  have  the  ship,  he  would  have  found  out  the 
owners  of  the  goods,  and  that  thus  delay  would  have  been 
avoided. 

The  two  questions  are — 

1.  On  the  first  point.  Is  more  than  the  sum  paid  into 
Court  due  ? 

2.  Is  there  demurrage  due? 

Verdict  for  the  plaintiff  for  21.  8s.  6d.  on 
first  point;  17/.  lOs.  on  the  second  = 
19/.  185.  6rf. 

(a)  Hayav.  Tiiu/a//,  Vol.  II.  p.  son.  Vol.  II.  p.  198,  and  note  to 
444.  Schweitzer  v.  Long,  post. 

(6)   Vide  note  to  North  v.  Jach- 
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Lomdtm 


Coram,  Williams^  J. 


E^HTrenn.  QUILTER  V.  JORSS. 

luting  that  an  J^CTION  on  agreement. 

X'c^fed  t';        P»«a:  non  assumpsit. 

token  ^t\7m      ^-  Seymour  and  Lloyd  for  the  plaintiff. 

government,  HowJuns  and  Shaw  for  the  defendant. 

had  not  been         It  was  proposed  to  put  in  copy  of  agreement 

able  to  recover  _  ■  .  «     i        .  .  t  -   •     i 

it:^i7e/i/,  that       SeymouT  objected  that  it  was  not  evidence;  onginal  not 

secondary  cvi-    «^^^.,^^j 

dencewuad-    Produced. 

oontenta.^  '  ^  witness  was  called,  who  proved  that  the  agreement 

was  in  his  possession  in  May,  1862;  that  he  landed  in 
New  York,  and  was  immediately  arrested  as  carrier  of 
Secession  despatches,  and  the  agreement  taken  from  him 
by  the  Custom  House  officers,  and  sent  to  Washington. 
Witness  had  endeavoured  by  application  to  British  consul, 
&c.,  and  private  influence,  to  get  the  agreement,  in  vain. 

Williams,  J.,  admitted  a  copy  as  evidence  (a). 

(a)  See  Boyle  v.  Witeman,  24  L.  J.,  Exch.  234. 


Coram  Keating,  J. 

«««W.  RIPPON    V.   PRIEST  AND  OTHERS. 

Trinity  Term, 

Probate  of  a      J^  mg  ^^s  an  action  of  ejectment. 

will  admissible  '' 

«ampcd  with        MiUs,  Q.C.,  and  Turner,  for  the  plaintiff. 

the  seal  of  the 

Court  under  Garth  and  T.  Chitty  for  the  defendants. 

the  20  &  21  ^ 

Vict,  c  77 

S.64.   The  "^^^  defendants  claimed  title  under  a  lease;  the  plaintiff 

'*tj"^f  *th^*^*      claiming  the  fee  under  the  terms  of  a  will. 

quired  for  a  MtUs  proposed  to  put  in  probate  of  the  will,  having 

copy  only. 
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given  notice  under  sect  64  of  the  20  &  21  Vict  c.  77,  and 
no  objection  having  been  made  under  that  section  (a). 

Garth  objected  that  the  probate  was  not  admissible,  be- 
cause it  was  not  stamped.  That  section  applied  only  to 
wills  proved  since  the  passing  of  the  act 

Keating,  J. — I  don't  think  there  is  anything  here  to 
limit  the  statute  to  wills  proved  since  the  act  The  stamp 
applies  to  a  copy,  and  not  to  the  probate. 


1863. 


(a)  Sect.  64  of  20  &  21  Vict.  c. 
77,  IB  <8  follows: — *<Iii  any  action 
at  law  or  tuit  in  equity,  where,  ac- 
cording to  the  existing  law,  it  would 
be  necessary  to  produce  and  prove 
an  original  will  in  order  to  establish 
a  devise  or  other  testamentary  dis- 
position of  or  affecting  real  estate, 
it  shall  be  lawful  for  the  party  in- 
tending to  establish  in  proof  such 
devise  or  other  testamentary  dispo- 
sition to  give  to  the  opposite  party, 
ten  days  at  least  before  the  trial  or 
other  proceeding  in  which  the  said 
proof  shall  be  intended  to  be  ad- 
duced, notice  that  he  intends  at  the 
said  trial  or  other  proceeding  to 
give  in  evidence  as  proof  of  the 
devise  or  other  testamentary  dispo- 
sition the  probate  of  the  said  wOl, 


or  the  letters  of  administration  with 
the  will  annexed,  or  a  copy  thereof, 
stamped  with  any  seal  of  Uie  Court 
of  Ptobate ;  and  in  every  such  case 
such  probate,  or  letters  of  adminis- 
tration or  copy  thereof  respectively 
stamped  as  aforesaid,  shall  be  suf- 
ficient evidence  of  such  will  and  of 
its  validity  and  contents,  notwith- 
standing the  same  may  not  have 
been  proved  in  solemn  form  or 
have  been  otherwise  declared  valid 
in  a  contentious  cause  or  matter  as 
herein  provided,  unless  the  party 
receiving  such  notice  shall,  within 
four  days  after  such  receipt,  give 
notice  that  he  disputes  the  validity 
of  such  devise  or  other  testamentary 
disposition." 
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MiddUtex 

SUtingt 

Trinity  Term, 

On  an  infor- 
mation under 
the  Foreign 
Enlistment 
Act,  a<;ain8t 
the  owners  of 
a  vessel  for  an 
alleged  forfei- 
ture under 
that  act,  the 
vessel  having 
been  seized  in 


Court  of  Exchequer^  Westminster ^  coram  Pollock^  C,B. 
ATTORNEY-GENERAL  v.  SILLIM  akd  others 

CLAIMING  THE  ALEXANDRA. 

J. HIS  was  an  information  alleging  the  forfeiture  of  the 
ship  Alexandra  (seized  at  Liverpool)  under  the  Foreign 
Enlistment  Act,  59  Geo.  3,  c,  69. 

The  information  stated  that  a  certain  officer  of  customs 
had  seized  and  arrested  to  the  use  of  her  Majesty,  as  for- 
feited,  a  certain   ship  or   vessel  called    the  Alexandra^ 
stetTrbutMiMe  together  with  the  furniture,  tackle  and  apparel  belonging 

being  evidence  to  and  on  board  the  said  ship.     For  that  certain  persons, 
that  she  was  be-  *  ' 

to  wit  {inter  alia),  W.  Miller,  T.  Miller,  C.  Preolean  and 

J.  Wilsman  (both  of  the  firm  of  Frazer  &  Co.),  E.  Tessier, 
J.  Bullock,  H.  Sillim,  Thos.  Mann,  H.  Preston  (of  the 
firm  of  Fawcett,  Preston  Sc  Co.),  and  other  persons,  &c., 
before  the  said  seizure,  did  [the  first  twenty-four  counts 
charged  ''  equip,  or  fit  out,  or  furnish,'*  &c.],  with  intent 
and  jn  order  that  such  ship  should  be  employed  in  the  ser- 
vice of  certain  foreign  States  styling  themselves  the  Con- 
federate States  (or  persons  assuming,  &c,)^  with  intent  to 
cruise  and  commit  hostilities  against  a  certain  foreign 
State,  with  which  her  Majesty  was  not  then  at  war,  to  wit, 
the  Republic  of  the  United  States  of  America  (or  the 


ing  BO  built  as 

to  be  fitted  for 

equipment,  and 

that  she  was 

intended  for  a 

belligerent ; 

and  the  case 

for  the  Crown 

being  that  the 

building  was  so 

far  advanced 

as  to  leave  no 

reasonable 

doubt  that 

she  was  so 

built  with  the 

intent  or  in 

order  that  she 

should  be 

equipped  or 

fitted  out  for 

the  use  of  the 

belligerent,  and  as  a  vessel  of  war :  the  jury  were  directed  that  the  question  was,  whether 

the  vessel  was  merely  built  for  sale,  in  pursuance  of  a  contract,  which  would  be  lawful,  or 

with  an  intent,  that  in  this  counu-y  she  should  be  equipped  or  fitted  out  for  the  purpoie  of 

being  used  for  war  by  the  beUigercnt  power. 

It  appearing  in  evidence  that  another  vessel  had  been  built  in  this  country  for  the  same 
belligerent,  so  perfectly  ready  for  equipment  as  to  be  able  to  receive  on  board  her  armament, 
complete :  qu^tre,  whether,  if  a  neutral  owner  so  builds  a  vessel,  **  so  peculiarly  adapted  for 
warlike  equipment,"  as  that  he  can  have  no  doubt  he  is  building  her  for  such  equipment,  he 
is  not  **  knowingly  assisting  or  concerned  in  her  equipment  V*  and  quare,  whether,  if  this 
be  so,  and  the  evidence  raised  the  question,  it  was  involved  in  the  question  as  above  left  to 
the  jury  ? 

Evidence  having  been  admitted  at  to  the  building  of  other  vessels  of  war  for  the  same 
belligerent— with  which  vessels  one  only  of  the  defendants  were  proved  to  have  been  con- 
nected— and  also  of  a  statement  by  the  builder  that  the  vessel  now  in  question  had  a  similar 
destination :  quare,  whether  this  did  not  imply  and  involve  that  there  was  evidence  of  a  com- 
mon purpose  and  design  so  to  build  the  vessel  as  to  Jit  and  adi^t  her  (or  such  an  equip- 
ment ?  and  whether  that  would  not  come  within  the  statute. 
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(o)  Tbe  title  of  the  act  (59  Geo. 
3,  c.  69)  is  "An  Act  to  prevent 
tbe  Enlisting  or  Engagement  of 
his  Majesty's  Subjects  to  serve  in  a 
Foreign  Service,  and  the  Fitting 
out  or  Equipping,  in  his  Majesty's 
Dominions,  Vessels  for  Warlike 
Purposes,  without  his  Majesty's 
Licence."  Then  tbe  preamble  runs 
thus  :  **  Whereas  the  enlistment 
or  engagement  of  his  Majesty's 
subjects  to  serve  in  war  in  foreign 
service,  without  his  Majesty's  li- 
cence, and  the  fitting  out  and 
equipping  and  arming  vessels  by 
his  Majesty's  subjects,  without  his 
Majesty's  licence,  for  warlike  ope- 
rations in  or  against  the  dominions 
or  territories  of  a  foreign  prince, 
state,  &c.,  or  persons  exercising  or 
assuming  to  exercise  the  powers  of 
government  in  any  foreign  country, 
province  or  part  of  any  province, 
8cc  f  may  be  prejudicial  to  and  tend 
to  endanger  tbe  peace  and  welfare 
of  this  kingdom ;  and  whereas  the 
laws  in  force  are  noi  tvfficienlly 
effeciual  Jbr  preventing  the  same 
(t.  «.,  9  Geo.  2,  c.  30,  and  29  Geo. 
2,  c.  17,  which  contained  no  clauses 
as  to  ships,  while  the  previous  act, 
c.  15,  gave  power  to  the  Crown  by 
proclamation  to  prohibit  the  ex- 
portation of  gunpowder,  arms  or 
ammunition,  and  authorized  the 
seizure  of  any  arms  or  ammunition 
which  should  be  shipped  or  laden 
on  board  contrary  to  such  procla- 
mation), and  it  then  proceeded  to 
enact  as  follows : 

[The  first  section  (which  may 
throw  light  upon  the  subsequent 
ones)  relates  to  enlistment  or  at- 
tempts to  enlist ;  it  runs  thus :] 


"That  if  any  natural-born  subject 
of  his  Majesty,  his  heirs,  &c.,  with- 
out the  leave  and  licence  of  his  Ma- 
jesty, signified  by  order  in  council, 
or  by  proclamation,  shall  take  or  ac- 
cept, or  shall  agree  to  take  or  accept, 
any  military  commission,  or  shall 
otherwise  enter  into  the  military 
service  as  a  commissioned  or  non- 
commissioned ofllicer,  or  shall  en- 
list, or  enter  himself  to  enlist,  or  shall 
agree  to  enlist  or  to  enter  himself  to 
serve  as  a  soldier,  or  to  be  employed 
or  shall  serve  in  any  warlike  or  mili- 
tary operation,  in  the  service  of  or 
for  or  under  or  in  aid  of  any  foreign 
prince,  state,  &c. ;  or  accept  or 
agree  to  take  or  accept  any  com- 
mission, warrant,  or  appointment 
as  an  officer,  or  shall  enlist  or  enter 
himself,  or  shall  agree  to  enlist  or 
enter  himself,  to  serve  as  a  sailor 
or  marine,  or  to  be  employed  or 
engaged,  or  shall  serve  in  and  on 
board  any  ship  or  vessel  of  war,  or 
in  and  on  board  any  ship  or  vessel 
used  or  fitted  out,  or  equipped,  or 
intended  to  be  used  for  any  warlike 
purpose,  in  the  service  of  or  for  or 
under  or  in  aid  of  any  foreign 
power,  prince,  state,  &c.;  or  en- 
gage, contract,  or  agree  to  go, 
or  shall  go,  to  any  foreign  state, 
country,  &c.,  with  an  intent  or  in 
order  ta  enlist  or  enter  himself  to 
serve,  or  with  intent  to  serve,  in 
any  warlike  or  military  operation 
whatever,  whether  by  land  or  by 
sea,  in  the  service  of  or  for  or  under 
or  in  aid  of  any  foreign  prince, 
state,  &c.,  or  as  an  officer  or  a 
soldier,  or  in  any  other  military 
capacity,  or  as  an  officer  or  sailor, 
or  marine,   in   any  such  ship  or 
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by  force  of  the  statute  the 
tackle,  &c.y  became  and  were 

vessel  as  aforesaid,  although  no  en- 
h'sting  money  or  pay  or  reward 
shall  have  been  or  shall  be  in  any 
or  either  of  the  cases  aforesaid  ac- 
tually paid  to  or  received  by  him, 
or  by  any  person  to  or  for  his  use 
or  benefit;  or  if  any  person  what- 
ever, within  the  United  Kingdom  of 
G^eat  Britain  and  Ireland,  or  any 
part  of  his  Majesty's  dominions  else- 
where, &c.,  shall  hire,  retain,  engage, 
or  procure,  or  shall  attempt  or  en- 
deavour  to  hire,  retain,  engage,  or 
procure  any  person  or  persons  what- 
ever to  enlist,  or  enter  or  engage  to 
enlist,  or  to  serve  or  to  be  employed 
in  any  such  service  or  employment 
as  aforesaid,  as  an  officer,  soldier, 
sailor,  or  marine,  either  in  land  or 
sea  service,  for  or  under  or  in  aid 
of  any  foreign  prince,  state,  &c.,  or 
to  go  or  to  agree  to  go  or  embark 
from  any  part  of  his  Majesty's  do- 
minions, for  the  purpose  or  with 
intent  to  be  so  enlisted,  entered, 
engaged,  or  employed  as  aforesaid, 
whether  any  enlisting  money,  pay, 
or  reward  shall  have  been  or  shall  be 
actually  given  or  received,  or  not ; 
in  any  or  either  of  such  cases 
every  person  so  offending  shall  be 
deemed  guilty  of  a  misdemeanor, 
&c." 

Then  comes  sect.  7,  the  section  on 
which  the  present  information  was 
framed : — "  That  if  any  penon^  with- 
in any  part  of  the  United  Kingdom 
or  in  any  part  of  his  Majesty's  do- 
minions beyond  the  seas,  shall, 
without  the  leave  and  licence  of  his 
Majesty  for  that  purpose  first  had 
and  obtained  as  aforesaid,  equip,  fui> 
nish,  fit  out,  or  arm,  or  attempt  or 


said  ship,  together  with  her 
forfeited. 

endeanour  to  equip, fiimish, fit  out,  or 
arm,  or  procure  to  be  equipped,  fiir- 
nished,  fitted  out,  or  armed,  or  shall 
knowingly  aid,  auitt,  or  be  concerned 
in  the  equipping,  furnishing,  fitting 
out,  or  arming  of  any  ship  or  vessel, 
with  intent  or  in  order  that  such 
ship  or  vessel  shall  be  employed  in 
the  service  of  any  foreign  prince, 
state,  &e.;  or  shall,  within  the 
United  Kingdom,  or  any  of  his 
Majesty's  dominions,  &c.,  issue  or 
deliver  any  commission  for  any  ship 
or  vessel,  to  the  intent  that  such 
ship  or  vessel  shall  be  employed  as 
aforesaid,  every  such  person  so  of- 
fending shall  be  deemed  guilty  of  a 
misdemeanor,  &c. ;  and  every  such 
ship  or  vessel,  with  the  tackle,  ap> 
parel  and  furniture,  together  with 
all  the  materials,  arms,  ammuni- 
tion and  stores  which  may  belong  to 
or  be  on  board  of  any  such  ship  or 
vessel,  shall  be  forfeited." 

And  then  follows  a  clause  which 
may  throw  some  light  on  the  pre- 
vious one. 

'*  That  if  any  person  in  any  part 
of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  or  in  any  part 
of  his  Majesty's  dominions  beyond 
the  seas,  without  the  leave  and 
licence  of  his  Majesty  for  that  pur- 
pose first  had  and  obtained  as  afore- 
said, shall,  by  adding  to  the  number 
of  the  guns  of  such  vessel,  or  by 
changing  those  on  board  for  other 
guns,  or  by  the  addition  of  any 
equipment  for  war,  increase  or  aug- 
ment, or  procure  to  be  increased  or 
augmented,  or  shall  be  knowingly 
concerned  in  increating  or  attgwtent' 
ing  the  warlike  force  of  any  ship  or 
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vessel  of  war  or  cruiser,  or  other 
armed  vessel,  which  at  the  time  of 
her  arrival  in  any  part  of  the  United 
Kingdom,  or  any  of  his  Majesty's 
dominions,  was  a  ship  of  war, 
cruiser,  or  armed  vessel  in  the  sei> 
vice  of  any  foreign  prince,  state, 
&c.,  every  such  person  so  offend- 
ing shall  be  deemed  guilty  of  a 
misdemeanor,  &c." 

Such  being  the  text  of  the  sta- 
tute, what  is  its  construction?  If 
there  be  any  "  golden  key*'  to  the 
construction  of  a  statute,  it  surely 
is  that  offered  by  Lord  Coke,  viz  , 
to  consider  the  law  before  the 
statute,  and  the  mitchief  it  was 
proposed  to  remedy.  Now  there 
can  be  no  doubt  that  btfore  the  act, 
it  was  not  only  not  illegal,  but  was 
not  competent  to  the  Crown  to  pro- 
hibit the  building  of  ships  of  war 
(i.  e.,  it  is  to  be  presumed,  fully 
equipped)  for  a  belligerent,  in  a  war 
in  which  this  country  was  neutral. 
In  Fortescue's  Reports,  p.  388, 
there  is  the  following  passage : — 
"  llie  judges  were  ordered  to  attend 
the  House  of  Lords  concerning  the 
building  of  ships  of  force  for  foreign- 
ers; and  the  question  put  to  the 
judges  was,  whether  by  law  the 
King  has  a  power  to  prohibit  the 
building  of  ships  of  war,  or  of  great 
force,  for  foreigners,  in  any  of  his 
Majesty's  dominions;  and  the 
judges  were  all  of  opinion  that  the 
King  had  no  power  to  prohibit  the 
same."  Though,  no  doubt,  our 
courts  would  hold  illegal  any  capture 
of  vessels  of  one  of  the  belligerents 
by  English  ships,  they  being  at 
peace  with  us ;  WaUon  v.  Hanbury, 


2  Vern,  592.  And  there  can  be 
no  question  that  actual  enlUiment 
of  British  subjects  for  service  by 
sea  or  land,  in  a  war  between 
two  belligerents  at  amity  with  this 
country,  is  an  offence  at  common 
law,  as  an  encroachment  on  the 
royal  prerogative;  for  if  not,  it 
might  be  carried  to  an  extent  to 
involve  the  nation  in  war.  It 
is  an  essential  part  of  the  pre- 
rogative of  the  Crown  to  have  the 
sole  power  of  making  war.  (2  BL 
Com.  by  Stephen,  513.)  '*  For  it 
is  held  by  all  writers  on  the  law  of 
nature  and  of  nations,  that  the 
right  of  making  war,  which  by  na- 
ture subsisted  in  every  individual, 
is  given  up  by  all  private  persons 
that  enter  into  society,  and  is  vested 
in  the  sovereign  power;  and  this 
right  is  given  up  not  only  by  indi- 
viduals, but  by  the  entire  body  of 
people  that  are  under  the  dominion 
of  a  Sovereign."  And  as  any  act 
within  the  realm  assuming  a  power 
which  pertains  only  to  the  royal 
prerogative  is  an  offence  at  common 
lawy  an  enlistment  of  troops  in  this 
country  for  a  foreign  power  (which 
is  quite  diff*erent  from  merely  ierv 
ing  abroad^  which  was  made  an 
offence,  by  several  statutes  (3  Jac 
1,  c.  4,  9  Geo.  2,  c.  30,  and  29 
Geo.  2y  c.  17),  must  be  such  an 
offence;  and  no  statute  would  be 
necessary  to  render  it  so,  though  it 
would  be  necessary,  to  make  a 
mere  misdemeanor  a  felony. 

It  is  quite  otherwise  of  mere  acts 
of  trade,  even  in  contraband  of  war, 
which  is  no  offence  against  any  pre- 
rogative. And  nothing  is  more  clear 
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coant  charged  that  the  claimants^  &c.y  on  the  5th  of  April, 
did  equip  the  said  vessel  to  employ  her  in  the  service  of 


than  that  the  King  may  not  issne  a 
proclamation  to  forfeit  the  goods  of 
his  suhjects,  for  no  proclamation  in 
itself  will  make  a  law  which  was  not 
before.  (Dal.  Rep.  20,  pi.  11, 
Anon.;  31  Hen.  8,  c.  8.)  The 
King  by  his  proclamation  cannot 
create  any  offence ;  but  a  thing 
which  is  punishable  by  law,  if  the 
King  prohibits  it  by  proclamation 
before  that  he  will  panish  it,  and  so 
to  warn  h'u  tuhjectt  of  the  peril  of 
it,  then  this  is  a  circumstance  which 
aggravates  the  offence.  But  he 
cannot  by  proclamation  make  that 
unlawful  which  wan  permitted  by 
the  law  before.  (Case  of  Procla- 
mations, 12  Coke,  75.)  And  so  a 
proclamation  prohibiting  importa- 
tion of  arms  from  France  upon  pain 
of  forfeiture  is  against  law  if  there  is 
no  war  between  the  two  countries. 
(2  Inst.  63.)  Hence  it  required  a 
statute  (29  Geo.  2,  c.  16)  to  em- 
power the  Crown  to  issue  a  pro- 
clamation prohibiting  the  exporta- 
tion of  arms  or  ammunition,  and 
authorizing  the  seizure  and  for- 
feiture of  arms  and  ammunition 
shipped  or  laden  after  such  pro- 
clamation. And  although  to  a 
certain  extent  international  law  is 
recognized  by  the  municipal  law,  it 
should  seem  that  it  is  not  so  where, 
as  in  this  case,  it  would  come  into 
conflict  with  municipal  law ;  the 
latter  allowing  the  equipment  of 
armed  vessels  in  a  neutral  country 
for  sale  to  a  belligerent ;  the  former 
prohibiting  it,  so  far  at  least  as  to 
allow  of  redress  by  seizure  on  the 
seas  as  contraband  of  war.  But 
this  international  law,  it  appears, 


imposed  no  obligation  on  the  neu- 
tral Sovereign  to  prohibit  such 
traffic  even  if  he  could  lawfully  do  so. 
And  thus  Vattel  lays  it  down  that 
the  subjects  of  a  neutral  power  may 
build  and  sell  armed  ships  to  a 
belligerent.  "If  a  nation  trades  in 
arms,  timber  for  shipbuilding,  »kips, 
and  warlike  stores,  I  cannot  take  it 
amiss  that  it  sells  such  things  to  my 
enemy,  provided  it  does  not  refuse 
to  sell  them  to  me  also  at  a  reason- 
able price."  (Vattel,  L.  Ill,  sect 
110.) 

Accordingly,  a  neutral  power 
does  nothing  by  international  law 
incompatible  with  neutrality  in 
allowing  its  subjects  to  build  and 
equip  vessels  of  war  for  belligerents. 

The  Supreme  Court  of  the  United 
States  has  applied  the  doctrine  of 
Vattel  specifically  to  the  sale  of 
armed  vessels.  ^  There  is  nothing 
in  our  laws,  or  in  the  law  of  nations, 
that  forbids  our  citizens  from  send- 
ing armed  vessels  as  well  as  muni- 
tions of  war  to  foreign  ports  for 
sale.  It  is  a  commercial  adventure 
which  no  nation  is  bound  to  prohibit^ 
and  which  only  exposes  the  person 
engaged  in  it  to  the  penalty  of 
confiscation."  (7  Wheaton's  R&> 
porto,  p.  348.) 

Hence  it  was  laid  down  by 
Chancellor  Kent  (Comment,  VoL 
3,  p.  468):— <'It  is  agreed  by 
every  civilized  State  that  if  the 
subjects  of  a  neutral  power  shall 
attempt  to  furnish  either  of  the 
belligerent  Sovereigns  with  goods 
contraband  of  war,  the  others  may 
rightfully  seize  and  condemn  them 
as  prize.     But  tire  do  not  know  of 
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the  Confederate  States  of  America^  with  intent  to  craise 

and  commit  hostilities  against  the  Republic  of  the  United 

And  so  in  a  judgment  delivered 
by  him  in  an  insurance  case  in  the 


any  rule  established  by  the  law  of 
nations,  that  the  neutral  shipper  of 
goods  contraband  of  war  is  an 
offender  against  his  own  Sovereign, 
and  liable  to  be  punished  by  the 
municipal  laws  of  his  own  country. 
When  a  neutral  Sovereign  is  no- 
tified of  a  declaration  of  war  he 
may,  and  usually  does,  notify  his 
subjects  of  it,  with  orders  to  decline 
all  contraband  trade  with  the  na- 
tions at  war,  declaring  that  if  they 
are  taken  in  it  he  cannot  protect 
them,  but  not  announcing  the  trade 
as  a  violation  of  his  own  laws. 
Should  their  Sovereign  offer  to 
protect  them,  his  conduct  would  be 
incompatible  with  his  neutrality. 
And  as,  on  the  one  band,  he  can- 
not complain  of  the  confiscation  of 
•his  subjects'  goods,  so,  on  the  other, 
the  Power  at  war  does  not  impute 
to  him  those  practices  of  his  sub- 
jects. A  neutral  merchant  is  not 
obliged  to  regard  the  state  of  war 
between  other  nations,  but  if  he 
ships  goods  prohibited,  jure  belli, 
they  may  be  rightfiilly  seized  and 
condemned.  As  (t.  e.  if )  the  trans- 
portation is  not  prohibited  by  the 
laws  of  the  neutral  Sovereign,  his 
subject  may  lawfully  be  concerned 
in  it ;  and  as  the  right  of  war  au- 
thorizes a  belligerent  Power  to 
seize  and  condemn  the  goods,  he 
may  rightfully  do  it  But  we  know 
of  no  case  where  the  neutral  mer- 
chant has  been  punished  by  his 
own  Sovereign  for  his  contraband 
shipments,"  that  is  to  say,  in  the 
absence  of  any  express  municipal 
law  of  prohibition.  (Richardson 
V.  Marine  Inturance  Company^  6 
Mass.  Rep.  102(1809). 


Supreme  Court  of  New  York,  in 
1799 :— <'  On  the  first  point,  I  am 
of  opinion  that  the  contraband  goods 
were  lawful  goods,  and  that  what- 
ever is  not  prohibited  to  be  exported 
by  the  positive  law  of  the  country,  is 
lawfuL  II  may  be  said,  that  the  law 
of  nations  is  part  of  the  municipal 
law  of  the  land,  and  that,  by  that 
law,  contraband  trade  is  prohibited 
to  neutrals,  and,  consequently  un- 
lawfiiL  This  reasoning  is  not  desti- 
tute of  force,  but  the  fact  is,  that 
the  law  of  nations  does  not  declare 
the  trade  to  be  unlawful.  It  only 
authorizes  the  seizure  of  the  con- 
traband articles  by  the  belligerent 
Powers;  and  this  it  does  from 
necessity.  A  neutral  nation  has 
nothing  to  do  with  the  war,  and  is 
under  no  moral  obligation  to  aban- 
don or  abridge  its  trade ;  and  yet,  at 
the  same  time,  from  the  law  of 
necessity,  as  Vattel  observes,  the 
Powers  at  war  have  a  right  to  seize 
and  confiscate  the  contraband 
goods,  and  this  they  may  do  on  a 
principle  of  self-defence.  The  right 
of  the  hostile  Powers  to  seize,  this 
same  very  moral  and  correct  writer 
continues  to  observe,  does  not  de- 
stroy the  right  of  the  neutral  to 
transport  The  trade  by  a  neutral, 
in  articles  contraband  of  war,  is, 
therefore,  a  lawful  trade,  though  a 
trade,  firom  necessity,  subject  to 
inconveniences  and  loss;"  that  is, 
as  is  implied  in  the  first  sentence, 
in  the  absence  of  any  express  muni- 
cipal law  of  prohibition.  {Seton  v. 
JLoto,  Johnson's  Cases,  Vol.  I., 
p.  I.) 
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States  of  America.   The  2nd  count  charged  that  the  claini- 
aiils  on  the  same  day  did  equip  the  said  vessel  to  employ 


According  to  this,  tlierefore,  it 
would  leem  then,  that  the  citizens 
of  a  neutral  State  might  even  send 
armed  vessels,  as  well  as  other 
munitions  of  war,  to  foreign  ports 
for  sale,  subject  to  the  right  of 
seizure  in  transitu. 

The  remedy  was  the  right  of 
seizure;  the  tests  of  which  were 
thus  laid  down : — "  Here  was  an 
avowed  intention  of  going  to  sell  a 
ship  to  a  helligerent,  which,  in 
time  of  war,  is  at  least  a  very 
suspicious  act,  and  to  do  a  great 
deal  more,  to  sell  a  ship  which  the 
neutral  owner  knew  to  be  pecu- 
liarly adspted  for  purposes  of  war, 
and  with  a  declared  intention  that 
it  would  be  hostilely  employed 
against  this  country.  It  cannot 
surely,  under  any  point  of  view, 
but  be  considered  as  a  very  hostile 
act  to  be  carrying  a  supply  of  a 
most  powerful  instrument  of  mis- 
chief, of  contraband  ready  made 
up,  to  the  enemy  for  hostile  use, 
and  intended  for  that  use  by  the 
seUer,  and  with  an  avowed  know- 
ledge that  it  would  be  so  em- 
ployed." (Lord  Stowell,  case  of 
the  Richmond,  5  Rob.  Ad.  Rep.) 

In  the  Appendix  Sir  Christopher 
Robinson  cites  several  cases  beai^ 
ing  upon  the  same  point,  and  con- 
cludes thus: — "It  will  appear, from 
the  comparison  of  these  cases,  that 
tlioiigh  the  principle  of  considering 
the  sale  of  ships  of  war  to  the 
enemy  as  contraband,  is  strictly 
held  by  the  decisions  of  the  Court 
of  Appeal,  the  application  of  the 
principle   has   been    restricted  to 


I  in  which  no  doubt  existed  as 
to  the  character  of  the  vessels,  or 
the  purpose  for  which  they  were 
intended  to  be  sold." 

This,  it  will  be  observed,  was 
before  the  Foreign  Enlistment  Act, 
the  first  act  which  applied  to  ships 
of  war.  According  to  these  autho- 
rities it  would  seem,  that,  before 
that  act,  an  armed  ship  owned  by 
an  Englishman,  and  sailing  under 
the  English  flag,  might  be  sent  for 
sale  to  a  belligerent,  but,  being 
contraband  of  war,  it  was  liable  to 
be  seised  on  the  high  seas,  while 
on  its  way  to  its  destination.  But 
if,  now,  the  armed  ship  b  built  by  a 
British  ship-builder,  on  account  of 
one  of  the  belligerents,  whether  or 
not  it  is  to  be  fully  equipped  and 
commissioned  by  that  belligerent 
in  the  British  harbour,  but  either 
inunediately  after  she  leaves  the 
harbour  or  elsewhere  in  some  dis- 
tant port,  the  question  then  is, 
whether  the  belligerent  employer 
and  the  neutral  builder  have  not 
acted  in  violation  of  the  provisions 
of  the  Foreign  Enlistment  Actf 
That  is  to  say,  whether  the  former 
state  of  the  law  was  not  the  very 
mischief  which  that  act  was  directed 
to  remedy ;  and  whether  the  effect 
of  that  act  is  not  to  make  penal 
and  prohibit  by  municipal  law  those 
very  acts,  which  were  already  so  hx 
penal,  and  prohibited  by  interna- 
tional law,  as  to  confer  a  right  upon 
a  belligerent  of  seizure  in  transitu; 
but  which  were  not  so  &r  proliibited 
as  to  make  it  compulsory  on  the 
neutral  power  to  prohibit  them  in 
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her  in  the  service  of  the  Confederate  States  of  America,  with 
intent  to  cruise,  kc,  against  the  citizens  of  the  Republic 


iCfl  own  territory?  And  whether  the 
selfsame  tests  are  not  to  be  applied 
to  the  construction  of  the  municipal 
law  as  had  already  been  applied  to 
the  operation  of  the  international  law 
on  the  subject,  and  the  application 
of  the  only  remedy  it  allowed  in  such 
cases — seizure  in  tramiiu;  that  is 
to  say,  whether  the  tests  are  not, 
in  the  words  of  Lord  Stowell, 
'*  whether  the  vessels  are  such  that 
the  neutral  owner  knew  to  be 
peculiatly  adapted  for  the  pur- 
poses of  war."  Or,  in  the  words 
of  Sir  Christopher  Robinson, 
'*  cases  in  which  no  doubt  existed 
as  to  the  character  of  the  vessels, 
or  the  purposes  for  which  they  were 
intended  to  be  sold." 

Such  being  the  law  as  laid  down 
both  by  British  and  American  au- 
thorities on  the  subject,  viz.,  that 
it  was  no  offence  against  the  law 
of  ihe  neutral  country  to  build  and 
equip  vessels  of  war  to  a  bellige- 
rent ;  and  ships  being  no  exception 
to  the  principle,  the  mischief  of  the 
statute,  to  be  gathered  from  the 
preamble,  was,  {vide  ante,  p.  647,) 
ihe  fitting  out,  and  equipping,  and 
arming  ves$eU,  by  his  Majesty's 
subjects,  for  warlike  operations  in 
or  against  the  dominions  of  a  fo- 
reign prince ;  and  that  **  the  law 
was  not  effectual  for  the  prevention 
of  this.  Thus,  then,  the  act,  al- 
though penal  in  its  form,  is  really 
remedial,  and  its  policy  is  pre* 
vention.  And  its  scope  is  to  inter- 
pose by  prevention  at  9oon  as  pot- 
tible,  and  the  moment  the  intent 
was  shown.  For  this  purpose  it  fol- 
lows the  precedent  of  the  act  as  to 


arms  and  ammunition,  and  gives  a 
power  of  seizure ;  and,  throughout, 
its  provisions  are  studiously  framed 
so  as  to  overreach  and  apply  to 
even  all  inchoate   and   imperfect 
acts  tending  to  the  object  it  was 
desired  to  prevent,  and  to  render 
liable  all  persons  in  any  way  know- 
ingly concerned  in  or  assisting  the 
object.    The  words  used  are  the 
very  largest  that  could  possibly  be 
employed,  and  already  used  in  sta- 
tutes relating  to  the  customs,  and 
which  have  received  a  very  large 
and  potent  construction ;  Attorney^ 
General  v.  Tomptett,  2  C.  M.  &  R. 
177.  It  was  there  held,  that  hiring 
a  hoy   to  take   foreign    silk    on 
board,  was  being  concerned  in  the 
unshipment  of  it,  although  that  was 
on  the  open  sea  out  of  the  United 
Kingdom.     So  that  it  is  clear  that 
those  words  were  used  in  order  to 
hit  any  act  of  knowingly  assisting 
the  prohibited  object ;  and  the  case 
cited  suggests  a  strong  reason  for  a 
power  of  seizure  before  the  equip- 
ment should  be  actually  completed 
or   even    commenced;    for   that 
might  be,  and  on  the  evidence  it  ap- 
peared in  another  case  actually  had 
been,  commenced,  carried  on  and 
completed  on  the  high  seas,  out  of 
the  common  law  jurisdiction  of  the 
Courts  of  this  country,  and  beyond 
the  power  even  of  the  "  silver  oar" 
of  the  Admiralty.    Unless  the  act, 
therefore,  gave  a  power  to  seize  a 
vessel     built    for    equipment,    it 
would  (as  the  evidence  in  this  case 
showed)  be  utterly  powerless  for  its 
avowed  object,  the  prevention  of 
the  equipment.    The  question  is. 
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of  the  United  States  of  America.    The  3rd  count  charged 
th^t  the  claimants,  &q.,  did  equip  the  vessel  with  intent  to 


vhetber  the  terras  of  the  act,  on  a 
fair  construction,  give  the  necessary 
power? 

No  doubt  the  mere  building  a 
ship  not  at  all  designed  for  equip- 
ment is  not  prohibited.  On  the 
other  hand,  it  is  not  the  equipping 
only  which  is  proscribed,  but  any 
astitiance  knowingly  given  thereto ; 
and  that  not  merely  if  with  the  in- 
tent, but  in  order  to  the  use  of  the 
vessel  by  the  belligerent  for  war : 
provided  only,  the  assistance  is 
knowingly  given  in  order  to  that 
end.  So  that,  in  the  case  of  a  ves- 
sel seized  in  an  incomplete  state 
before  equipment,  the  question 
would  be,  whether  the  owner  had 
knowingly  assisted  her  equipment 
for  war,  in  order  to  its  use  for  war 
by  a  belligerent ;  which  would  re- 
quire that, — knowing  the  vessel  was 
to  be  for  a  belligerent,  (which,  if  it 
were  fit  for  war,  would  of  course 
raise  the  inference  that  it  was  for 
use  by  the  belligerent  for  war,) — 
the  owner  did  such  acts  as  would 
amount  to  assistance  to  the  warlike 
equipment  of  the  vessel.  And  sup- 
posing there  was  evidence  that  the 
vessel  was  so  far  advanced  that  it 
could  be  seen  and  judged  that  she 
was  more  fitted  for  war  than  for 
commerce,  and  had  fittings  suited 
for  war  and  not  for  commerce,  and 
that  there  was  evidence  that  before 
or  while  these  fittings  were  pro- 
ceeding, she  was  meant  for  a  belli- 
gerent, then  the  question  would  be, 
whether  there  was  evidence  of  such 
assistance  to  her  equipment  having 
been  knowingly  given,  in  order  to 
her  use  by  the  belligerent,  as  to 


bring  the  case  within  the  statute. 
This  may  partly  depend  upon  its 
terms,  and  partly  upon  the  general 
principles  of  law  as  applied  to  ille- 
gality, and  especially  to  the  amount 
of  privity  or  participation  by  one 
party  in  the  illegal  purpose  of 
another,  which,  at  common  law, 
fixes  or  afiects  the  party  with  the 
illegality  of  such  purpose. 

The  statute  must  be  presumed 
to  have  been  drawn  with  knowledge 
of  and  reference  to  the  state  of  in- 
ternational law  on  the  subject,  and 
also  the  principles  of  our  own 
municipal  law  as  to  illegality  in 
general.  And  it  had  been  weU 
established  in  our  law,  that,  in 
order  to  afiect  one  party  to  a  con- 
tract with  illegality,  he  must  not 
only  know  of  the  intention  on  the 
other  side  to  carry  out  the  illegsl 
object,  but  do  some  act  on  his  own 
part,  for  the  purpote  of  the  illegal 
object;  t.  e.,  intended,  and  which 
could  only  be  intended,  to  carry  it 
out  Thus,  for  instance,  merely 
selling  goods  to  be  smuggled  did 
not  affect  the  seller;  {Holman  v. 
JoAiuon,  1  Camp.  343;)  though  it 
would  be  otherwise  if  he  packed 
them  for  smuggling;  Biggt  v.  Law- 
rence, 3  T.  R.  454.  So  as  to  the 
washing  of  clothes  for  a  prostitute ; 
Lhyd  V.  Johmon,  1  B.  &  P.  340. 
But  it  would  be  otherwise  of  the 
printing  of  an  immoral  book,  which 
on  the  face  of  it  is  tainted  with  im- 
morality, so  that  the  very  act  of 
printing  makes  the  printer  pertieept 
eriminii;  Poplelt  v.  Siockdale,  2 
C.  &  P.  198.  And  the  same  prin- 
ciple of  law  has  been  carried  out  in 
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cruise,  &c.,  against  the  Republic  of  the  United  States  of 
America.    The  4th,  that  the  claimants  did  equip  the  vessel 


cases  as  to  ships,  bearing  no  dis- 
tant analogy  to  the  present,  decided 
just  before  this  act  passed ;  Hauet 
T.  Bush,  5  Ta.  523  (the  case  of 
a  broker  getting  a  charter  for  a 
ship  meant  to  be  sent  on  an  illegal 
voyage) ;  Danby  v.  Newton^  6  Ta. 
546,  the  case  of  a  voyage  known 
by  the  master  to  be  contrary  to  sta- 
tute. So  where  an  agreement  for 
the  employment  of  a  ship,  on  ike 
face  of  it  purported  to  be  for  em- 
ployment in  the  exportation  of  mi- 
litary stores  to  South  America, 
contrary  to  order  in  council ;  Bol- 
land  V.  Hall,  1  B  &  A.  53.  So 
it  was  held  that  the  charterer  of  a 
ship  from  L.  to  B.  and  back  could 
not  plead  to  an  action  brought 
against  him  by  the  owner  on  the 
charter-party  for  not  providing  a 
sufficient  cargo  at  B.,  that  the  ship 
sailed  on  the  voyage  from  L.  with- 
out convoy,  contrary  to  the  43  Geo. 
3,  c.  57,  and  that  the  plaintiff  was 
privy  to  and  knew  the  same :  it  not 
being  in  the  contemplation  of  the 
parties  at  the  time  of  entering  into 
the  contract  to  violate  the  regtila- 
tions  of  that  act ;  Wilton  v.  Fode- 
ringham,  1  M.  &  S.  468.  So  in 
two  cases,  which  in  some  degree 
collaterally  related  to  the  legality 
of  raising  loans  for  the  express  and 
avowed  purpose  of  assisting  the 
subjects  of  a  foreign  State  in  amity 
with  this  county  to  throw  offits  yoke, 
De  Wiig  V.  Hendrickiy  2  Bing. 
315,  and  Yrisarv  v.  Clement,  3 
Bing.  433,  in  both  of  which  it 
seemed  to  be  considered  (after  the 
passing  of  this  act,  but  without  ad- 
verting to  it,  and  dealing  with  the 
VOL.  III. 


question  at  common  law  as  em- 
bodying international  law),  that 
such  loans  would  be  illegal,  there 
was  only  the  expression  of  a  judi- 
cial opinion  on  a  collateral  point ; 
and'it  was  rested,  in  each  case,  on  the 
avowed  and  exprets  purpote  to  carry 
out  the  design  (assumed  to  be  il- 
legal) of  assisting  the  insurgents 
by  means  of  money ;  so  that  the 
cases  are  quite  in  accordance  with 
the  above  principle  of  law. 

But  where  it  is  shown  the  onljf 
effect  of  the  supply  of  the  articles 
must,  from  their  own  nature,  have 
been  to  assist  in  the  furtherance  of 
the  unlawful  object,  as  in  the  in- 
stance of  drugs  supplied  to  a  brewer, 
which  he  is  prohibited  from  using 
in  his  beer ;  Langton  v.  Hughes,  1 
M.  8i  S.  593  (cited  by  Tindal, 
C.  J.,  in  De  Begnis  v.  Artnitteadf 
10  Bing.  110,  and  by  Loed  Cot- 
TENHAM,  C.  J.,  in  Ewingv,  Osbol" 
diston,  2  Myl.  8i  Cr.  86).  Thus, 
therefore,  the  merely  selling  goods, 
knowing  that  the  buyer  intends  to 
apply  them  to  an  illegal  trade,  is 
not  affected  by  his  illegal  purpose; 
Hodgson  V.  Temple,  5  Ta.  181 ;  but 
if  the  very  purpose  of  the  transac- 
tion  on  both  sides  is  the  illegal 
purpose,  as  where  a  man  lets  lodg- 
ings to  a  woman  for  the  purpose  of 
enabling  her  to  carry  on  prostitu- 
tion (Appleton  V.  Campbell,  2  C.  & 
P.  347),  there,  it  is  affected  by  the 
illegality.  And  whether  it  is  or 
not  would  seem,  according  to  the 
cases,  to  depend  upon  whether  the 
contract,  or  the  nature  of  the  article 
itself,  discloses  that  it  roust  be  and 
can  only  be  intended  for  the  illegal 
Y  Y  PP. 
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with  intent  to  cruise  against  the  citizens  of  the  United 
States  of  America.    The  Sth,  charged  that  the  claiiiMiiits 


purpose.  Aa  in  The  Gai  Light 
Company  v.  Turner,  6  B.  N.  C.  324, 
where  the  lease  was  executed  by 
both  parties  for  the  expreu  purpoie 
of  carrying  out  the  illegal  purpose; 
or  Ritchie  v.  Smith,  6  C.  B.  475, 
where  from  the  agreement  itself  it 
was  apparent  that  the  parties  con- 
templated the  breach  of  the  law, 
and  the  reward  the  plaintiff  was  to 
receive  was  partly  for  facilitating 
the  unlawful  purpose.  Thus,  again, 
in  De  Begnii  v.  Armittead,  1 0  Bing. 
110,  money  paid  for  the  express 
purpose  of  carrying  out  the  illegal 
object  was  held  to  be  irrecoverable 
by  reason  of  illegality ;  and  so  as 
to  money  paid  for  dresses  for  the 
very  purpote  of  their  being  uted  in 
an  unlicenaed  theatre.  So  that  the 
ratio  dtcidendo  seems  to  be,  know- 
ingly assisting  in  the  illegal  pur- 
pose; and  the  definition  of  that 
seems  to  be,  doing  something  which 
could  only  have  that  effect 

According  to  the  principle  of 
these  cases,  if  the  offence  were 
merely  the  equipfiing,  then,  al- 
though the  merely  building  a  ves- 
sely  knowing  that  it  would  be, 
hereafter,  and  out  of  the  country, 
equipped  by  a  belligerent,  would 
have  been  no  offence,  nor  have 
affected  the  owner  or  builder  with 
the  illegal  object,  yet  the  building 
it  so  as  that  it  might  be  equipped, 
or  the  attempting  so  to  build  it, 
would  be  at  common  law  enough  to 
affect  the  owner  or  builder  with  the 
illegality,  so  as  to  preclude  tlieir  re- 
covery of  the  price.  Looking  at  the 
statute  by  the  light  of  that  principle, 
and  looking  also  at  the  mischief, 


and  looking  at  the  avowed  policy 
and  scope  of  the  statute  of  pre«e»- 
tion,  and  at  the  words  employed, 
''knowingly  assisting  to  equip  in 
order  to,  &c.,"  the  question  is,  whe- 
ther, if  there  was  evidence  to  show 
that  the  vessel  was  being  buHi  for 
a  belligerent,  (witb  or  without  any 
precedent  oontracty)  in  such  a  way 
as  that  its  owners  and  builders  must 
have  known  it  was  being  fitted  or 
made  fit  for  equipment,  and  so  as 
that,  without  any  further  fitting  out, 
or  any  alteration  or  addition,  it  could 
at  once  receive  guns  on  board, 
whether  that  would  not  be  know- 
ingly assisting  to  equip.  As  to 
which  it  may  be  observed,  that  it 
is  obvious  the  act  contemplated 
seizure  before  any  arms  or  ammu- 
nition were  on  board,  and  the 
seizure  also  of  materials,  for  it  ex- 
pressly provides  that  it  may  be 
seized,  *<with  all  the  materials, 
arms  and  ammunition"  which  may 
belong  to  her,  whether  or  not  on 
board.  And  to  wait  until  the  last 
ounce  of  powder  was  on  board,  and 
the  ship  just  sailing,  would  be  to 
wait  too  long,  added  to  which  the 
guns  and  ammunition  might  not  be 
put  on  board  in  an  English  port  at 
all,  but  at  sea ;  and  that  could  not 
be  unless  the  ship  were  so  built  and 
fitted  as  to  be  ready  for  reception 
of  guns  ;  and  the  strict  point,  there- 
fore, appears  to  be,  whether  parties, 
who  are  engaged  in  so  building  a 
vessel  as  that  it  would  be  able  so 
to  receive  equipment,  and  but  for 
whose  so  building  it  it  would  not 
receive  it,  are  not  knowingly  a»- 
sisting  or  concerned  in  the  equip- 
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did  equip  the  vessel  to  employ  ber  in  the  service  of  persons 
exercising  powers  of  government  over  Confederate  States 
of  America,  with  intent  to  cruise  against  the  Republic  of 
the  United  States  of  America.  The  6th  count  cbarged 
that  the  claimants  did  equip  the  vessel  with  intent  to 
employ  her  in  the  service  of  persons  exercising  powers  of 
government  over  the  Confederate  States  of  America,  with 
intent  to  cruise  against  the  citizens  of  the  Republic  of  the 
United  States  of  America.  The  7tb  count  charged  that 
the  claimants  did  equip  the  vessel  with  intent  to  employ 
her  in  the  service  of  persons  exercising  powers  of  govern- 
ment over  part  of  a  certain  foreign  people,  with  intent  to 
cruise,  kc,  to  wit,  against  the  Republic  of  the  United 
States  of  America.  The  8th  count  charged  that  the  claim* 
ants  did  equip  the  vessel  to  employ  her  in  the  service  of 
persons  exercising  powers  of  government  over  part  of  a 
certain  foreign  people,  with  intent  to  cruise,  &c.,  to  wit, 
against  citizens  of  the  Republic  of  the  United  States  of 
America.  The  9th  count  to  the  16th  count  charged  the 
same  as  the  first  eight  counts,  saying,  ^'  furnish,"  instead  of 
'*  equip.*'  The  17th  count  to  the  24th  count  charged  the 
same  as  the  first  eight  counts,  saying,  **  fit  out,'*  instead  of 
"  equip."  The  25th  count  to  the  32nd  count  charged  the 
same  as  the  first  eight  counts,  saying, ''  attempt  and  en- 
deavour to  equip,"  instead  of  **  equip."  The  33rd  count  to 
the  40tb  count  cbarged  the  same  ais  the  first  eight  counts, 
saying,  *^  attempt  and  endeavour  to  furnish,'*  instead  of 
''equip."  The  4 Ist  count  to  the  48th  count  charged  the 
same  as  the  first  eight  counts,  saying,  **  attempt  and  en- 
deavour to  fit  out,"  instead  of ''  equip."  The  49th  count 
to  the  56th  count  charged  the  same  as  the  first  eight  counts, 
saying,  **  did  procure  to  be  furnished,"  instead  of  ''  equip." 


1863. 


ping  of  the  veisel  ?  As  the  learned 
Lord  Chief  Baron  gave  no  spe- 
cific directions  on  that  point,  it 
must  be  presumed  that  he  thought 
the  evidence  did  not  raise  the  point, 


or  that  it  was  not  the  case  of  the 
Crown,  or  that  it  was  involved  in 
the  question  he  put  to  the  jury ;  aa 
to  which,  however,  ^tutre,  whether 
it  would  be  so  understood. 
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The  65th  count  to  72nd  count  charged  the  same  as  the  first 
eight  counts,  saying,  "  did  procure  to  be  fitted  out/'  instead 
of  ''  equip."  The  73rd  count  to  the  80th  count  charged 
the  same  as  the  first  eight  counts,  saying  ''  did  knowingly 
aidy  assist  and  be  concerned  in  equipping*^  instead  of  equip,** 
ivith  intent  that  she  should  be  employed  in  the  service,  &c., 
with  intent  to  cruise,  &c.,  ut  supra.  The  8 1st  count  to  the 
88th  count  charged  the  same  as  the  first  eight  counts, 
saying,  '^  did  knowingly  aid,  assist  and  be  concerned  in 
furnishing"  instead  of  equip."  The  89tb  count  to  the  96lh 
count  charged  the  same  as  the  first  eight  counts,  saying, 
**  did  knowingly  aid,  assist  and  be  concerned  in  fitting  out^ 
instead  of  ''equip."  The  97th  count  charged  that  the 
claimants  did  attempt  to  fit  out  the  said  vessel  to  employ 
her  in  the  service  of  persons  exercising  powera  of  govern- 
ment over  part  of  a  certain  foreign  people  as  a  transport  or 
storeship  against  the  Republic  of  the  United  States  of 
America.  The  98th  and  last  count  charged  that  the  claim* 
ants  did  equip,  furnish  and  fit  out,  and  did  attempt  and 
endeavour  to  equip,  furnish  and  fit  out,  and  did  procure  to 
be  equipped,  furnished  and  fitted  out,  and  did  knowingly 
assist  and  be  concerned  in  the  equipping,  furnishing  and 
fitting  out  of  the  said  vessel,  with  intent  to  employ  her  in 
the  service  of  certain  foreign  states  and  of  divers  persons 
styling  themselves  Confederate  States  of  America,  and  of 
persons  exercising  powers  of  government  over  part  of  a 
certain  foreign  people,  as  a  transport  or  storeship,  with 
intent  to  cruise  against  the  Republic,  and  also  against 
citizens  of  the  Republic  of  the  United  States  of  America. 

To  these  counts  the  claimants  pleaded  that  the  said  ship 
or  vessel,  furniture,  tackle  and  apparel,  did  not,  nor  did  any 
or  either  of  them,  or  any  part  thereof,  become  nor  is  the 
same  or  any  or  either  of  them,  or  any  part  thereof,  forfeited 
for  the  several  supposed  causes  in  the  said  information 
mentioned,  or  for  any  or  either  of  them  in  manner  or  form 
as  by  the  said  information  is  charged. 


SITTINGS— COURT  OF  EXCHEQUER. 


659 


Sir  W.  Atkertony  A.-G.,  Sir  R.  Palmer,  S.-G.,  Sir  R. 
Phillimore,  Q.A.,  Locke,  Q.C.,  and  Thomas  Jones,  for  the 
Crown. 

Sir  Hugh  Cairns,  Karslake,  Q.C.,  Hellish,  QC,  and 
Kemplay,  for  the  claimants. 

Although  the  information  contained  the  names  of  twelve 
persons,  five  only  appeared,  namely,  Sillim,  Preston  (as 
Fawcett,  Preston  &  Co.),  Jacob  Willink,  David  Wilson 
Thomas  and  William  Thompson. 

Sir  W.  Atherton,  A.  G.,  in  stating  the  case  for  the  Crown, 
said  that  the  vessel  was  in  the  possession  of  Millers,  the 
builders,  when  seized,  and  Fawcett,  Preston  &  Co.,  the 
engineers,  had  claimed  her  as  owners.  The  case  for  the 
Crown  was,  that  she  was  built  in  many  respects  differently 
from  vessels  employed  in  the  merchant  service ;  and  it 
would  be  for  the  jury  to  say  whether,  having  regard  to  the 
vessel  itself  and  its  materials,  the  vessel  had  been  fitted  for 
the  merchant  service  or  for  warlike  purposes.  The  building 
of  the  vessel  had  proceeded  so  far  as  to  leave  no  reasonable 
doubt  that  her  destination  was  warlike.  The  charge  against 
the  defendants  was,  that  the  Alexandra  was  so  built  as  to 
be  fitted  to  be  equipped,  or  attempted  to  be  equip|>ed,  for 
hostile  use  against  the  government  and  citizens  of  a  State 
with  whom  her  Majesty  was  at  peace.  It  would  be  proved 
that  such  was  the  character  of  the  vessel,  and  that  the 
builders  and  engineers  were  in  such  communication  with  the 
co-defendants  Bullock,  Tessier,  and  Frazer  Sc  Co.,  agents  of 
the  Confederate  States,  as  to  leave  no  doubt  that  the  vessel 
was  meant  for  them.  Adverting  to  the  case  of  the  Ala- 
bama,  a  well-known  Confederate  cruiser,  he  said  it  was  a 
matter  of  common  history,  now,  that  that  vessel  had  been 
procured  at  Liverpool,  that  she  left  that  port  without  any 
armament,  and  subsequently  obtained  one  on  the  sea.  And 
it  would  be  proved  (a)  that  the  Oreto,  or  Florida,  another 
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{a)  This  head  of  evideucc, — the 
building  of  other  gun-boats  at  the 


same  yard  for  the  belligerent  Power, 
— woald  have  raised,  if  objected  to, 
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Confederate  cruiser^  bad  been  built  by  the  defendants, 
and  that  the  vessel  now  in  question  was  built  in  a  similar 
manner. 

In  June,  1861,  war  broke  out  between  the  Government 
of  the  United  States  and  several  of  the  Southern  States  of 
the  Union,  called  the  Confederate  States,  who  had  been 
recognized  by  the  British  Government  as  belligerents. 


a  rather  nice  question  as  to  the 
admissibility  of  evidence  of  previous 
offences  of  the  same  kind  committed 
by  defendants,  or  9ome  of  the  de- 
fendants, on  an  indictment.  Here 
it  will  be  observed  several  of  the 
defendants  (Bullock,  &c.)  were 
proved  to  have  been  connected  with 
the  Alabama,  and  Millers  and  Pres- 
tons  were  not,  while  Millers  were 
shown  to  have  been  connected  with 
the  Oreto  and  Prestons  were  not 
No  doubt,  as  against  Bullock,  &c., 
the  evidence  as  to  the  Alabama 
would  be  admissible,  as  showing  a 
design  to  aid  the  Confederates,  and 
an  agency  for  them,  in  pursuance 
of  which  the  Alexandra  might  be 
supposed  to  be  ordered.  And  sup- 
posing evidence  of  a  common  de- 
sign in  the  praeni  instance, — evi- 
dence admissible  against  one  might 
be  admissible  against  others.  As 
to  the  admissibility  against  a  de- 
fendant of  evidence  of  former  at- 
tempts or  offences  of  the  same  kind, 
ordinarily  it  must  relate  to  the  same 
person  or  property ;  as  attempts  to 
shoot  the  same  person,  or  bum  the 
same  person's  property;  R,  v. 
Voke,  R.  &  R.  53;  R.  v.  Dossett, 
2  C.  &  K.  306 ;  A.  v.  Geering,  18 
L.  J.,  M.  C.  215,  cited  in  R,  v. 
Gamer,  post,  (Midland  Circuit). 
But  the  instances  of  coining  or 
forging   are   more    analogous    to 


the  present;  and,  in  the  com- 
mon case  of  uttering  forged  coin, 
it  can  be  shown  that  there  were 
such  utterings  on  former  occasions, 
as  evidence  of  guilty  knowledge, 
otherwise  if  a  different  party,  on  a 
tubtequent  occasion.  (Per  Lord 
CA1IPBEL^  C.  J.,  A.  V.  Oddy,  20 
L.  J.,  M.  C.  198.)  The  rule  which 
has  prevailed  in  the  case  of  indict* 
ments  for  uttering  forged  notes^ 
of  allowing  evidence  to  be  given  of 
the  uttering  of  forged  notes  to  dif- 
ferent persons— has  gone  to  great 
lengths.  Ibid,  Vide  Preecott  v. 
Flinn,  9  Bing.  23  As  to  the  ad- 
missibility of  such  evidence  against 
the  other  defendants,  that  would 
seem  to  depend,  as  in  the  case  of 
conspiracy,  on  the  evidence  of  a 
common  design ;  R,  v.  Biake,  6  Q.  B. 
Rep.  126,  cited  in  notes  to  Dickaon 
y,  Combermere,  ante,  p,  571.  And, 
in  the  present  case,  that  would  ap- 
pear to  turn  upon  the  build  and 
make  of  the  vessel,  and  the  know- 
ledge that  must  have  conveyed 
as  to  her  real  destination,  and  the 
design  for  warlike  equipment.  This, 
as  it  was  the  main  question  in  the 
CB»e{vide  ante,  p.  655),  so  seems 
to  be  that  on  which  all  questions  of 
evidence  which  arose  in  the  course 
of  the  case  must  really  turn.  Et 
vide  Clapham  v.  Langton,  ante,  p. 
626. 
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On  the   13th   May,    1861,  a  Royal   Proclamation  is-        1863. 
sued — 

Victoria  R. 

Whereas  we  are  happily  at  peace  with  all  Sovereigns,  Powers,  and 
States : 

And  whereas  hostilities  have  unhappily  commenced  between  the 
Government  of  the  United  States  of  America  and  certain  States  styling 
themselves  "The  Confederate  States  of  America:" 

And  whereas  we,  being  at  peace  with  the  Government  of  the  United 
States,  have  declared  our  Royal  determination  to  maintain  a  strict  and 
impartial  neutrality  in  the  contest  between  the  said  contending  parties : 

We  therefore  have  thought  fit,  by  and  with  the  advice  of  our  Privy 
Council,  to  issue  this  our  Royal  Proclamation  : 

And  we  do  hereby  strictly  charge  and  command  all  our  loving  subjects 
to  observe  a  strict  neutrality  in  and  during  the  aforesaid  hostilities,  and  to 
abstain  from  violating  or  contravening  either  the  laws  and  statutes  of  the 
realm  in  this  behalf,  or  the  law  of  nations  in  relation  thereto,  as  they  will 
answer  to  the  contrary  at  their  peril. 

[The  Proclamation  here  recited  the  Act.] 

Now,  in  order  that  none  of  our  subjects  may  unwarily  render  them- 
selves liable  to  the  penalties  imposed  by  the  said  statute,  we  do  hereby 
strictly  command,  that  no  person  or  persons  whatsoever  do  commit  any 
act,  matter,  or  thing  whatsoever  contrary  to  the  provisions  of  the  said 
statute,  upon  pain  of  the  several  penalties  by  the  said  statute  imposed,  and 
of  our  high  displeasure. 

And  we  do  hereby  further  warn  all  our  loving  subjects,  and  all  persons 
whatsoever  entitled  to  our  protection,  that  if  any  of  them  shall  presume, 
in  contempt  of  this  our  Royal  Proclamation,  and  of  our  high  displeasure, 
to  do  any  acts  in  derogation  of  their  duty,  as  subjects  of  a  neutral  Sove- 
reign, in  the  said  contest,  or  in  vioUtion  or  contravention  of  the  law  of 
nations  in  that  behalf — as,  for  example  and  more  especially,  by  entering 
into  the  military  service  of  either  of  the  said  contending  parties  as  com- 
missioned or  non-commissioned  officers  or  soldiers;  or  by  serving  as 
officers,  sailors,  or  marines  on  board  any  ship  or  vessel  of  war  or  trans- 
port of  or  in  the  service  of  either  of  the  said  contending  parties ;  or  by 
serving  as  officers,  sailors,  or  marines,  on  board  any  privateer  bearing 
letters  of  marque  of  or  from  either  of  the  said  contending  parties ;  or  by 
engaging  to  go  or  going  to  any  place  beyond  the  seas  with  intent  to  en- 
list or  engage  in  any  such  service,  or  by  procuring,  or  attempting  to  pro* 
cure,  within  her  Majesty's  dominions,  at  home  or  abroad,  others  to  do  so; 
or  by  fitting  out,  arming,  or  equipping  any  ship  or  vessel  to  be  employed 
as  a  ship  of  war  or  privateer  or  transport,  by  either  of  the  said  contending 
parties ;  or  by  breaking,  or  endeavouring  to  break,  any  blockade  lawftiUy 
and  actually  established  by  or  on  behalf  of  either  of  the  said  contending 
parties;  or  by  carrying  officers,  soldiers,  despatches,  arms,  military  stores, 
or  materials,  or  any  article  or  articles  considered  and  deemed  to  be  con- 
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traband  of  war  according  to  the  law  or  modern  usage  of  nations,  for  the 
use  or  service  of  either  of  the  said  contending  parties,  all  persons  so  offend- 
ing will  incur  and  be  liable  to  the  several  penalties  and  penal  consequences 
by  the  said  statute,  or  by  the  law  of  nations,  in  that  behalf  imposed  or 
denounced. 

And  we  do  hereby  declare  that  all  our  subjects  and  persons  entitled  to 
our  protection  who  may  misconduct  themselves  in  the  premises  will  doao 
at  their  peril  and  of  their  own  wrong,  and  that  they  will  in  nowise  obtain 
any  protection  from  us  against  any  liabilities  or  penal  consequences,  but 
will,  on  the  contrary,  incur  our  high  displeasure  by  such  misconduct  (a). 

The  ship  was  built  by  the  defendants  Millers,  at  Liver- 
pool, launched  in  March  last,  and  was  then  taken  into  a 
yard  of  theirs  to  be  fitted  up,  where  she  was  in  course  of 
being  fitted  when  she  was  seized,  having  already  had  her 
boilers  put  on  board  by  the  co-defendants  Fawcett,  Preston 
&Co. 

The  evidence  may  be  divided  into  two  heads  : — 

First,  to  show  that  the  vessel  was  being  built  for  the 
purpose  of  warlike  equipment. 

Secondly,  to  show  that  she  was,  at  some  stage  or  other 
of  her  construction,  meant  for  the  Confederate  States. 

On  the  first  head  of  evidence,  Mr.  Green,  an  eminent 
ship  builder,  who  had  seen  the  ship  since  seizure,  gave 
evidence  that  her  bulwarks  were  formed  differently  from 
any  vessel  other  than  a  vessel  of  war.  The  rudder  was 
unusually  strong,  and  arrangements  had  been  made  for 
several  hammock  racks  for  hammocks — unusual  in  mer- 
chant ships.  Some  were  on  the  bulwarks,  where  they  were 
never  put  but  to  resist  shot  The  hatchways  were  not 
suited  for  a  merchant  vessel.  They  were  such  as  you 
would  find  in  a  small  class  man-of-war.  There  was  a  con- 
siderable space  before  the  boiler.  It  was  not  fitted  for 
carrying  cargo.  The  forecastle  was  such  as  you  see  on 
yachts  and  small  vessels  of  war.  There  was  a  cooking 
apparatus  on  the  forecastle,  sufficient  for  150  or  200  men. 
A  common  merchantman  of  the  same  size  would  have  no 
such  accommodation.     There  were  also  places  fitted  up 

(a)  As  to  the  effect  of  this,  vide  ante,  p.  660. 
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like  pursers'  or  medical  officers'  rooms.     The  deck  beams 
were  closer  together  than  is  usual  in  merchant  vessels. 

Sir  -R.  PhiUimore  proposed  to  ask  the  witness,  as  an 
expert,  for  what  purpose  the  ship  seemed  to  be  intended. 

Sir  Hugh  Cairns  objected. 

Pollock,  C.  B.,  held  the  question  inadmissible  (a). 

Captain  E.  A.  Englefield,  of  the  Royal  Navy,  who  also 
had  examined  the  Alexandra  since  her  seizure  stated,  that 
she  was  strongly  built,  certainly  not  for  mercantile  purposes. 
She  would  be  usable  for  a  yacht,  and  easily  convertible  for 
the  purposes  of  war.  She  had  accommodation  for  men 
and  officers  such  as  would  be  required  in  war.  Her  stow- 
age was  only  sufficient  for  provisions  for  her  crew,  as- 
suming a  crew  of  thirty-two.  Her  build  was  quite  capable 
of  being  converted  into  a  man-of-war^  but  when  he  saw  her 
she  had  no  appearance  of  preparations  for  guns.  There 
would,  however,  he  said,  be  no  difficulty  in  adding  those 
preparations  ;  they  could  be  easily  added.  She  might  be 
fitted  with  two  or  three  pivot  guns.  She  would  probably 
carry  three  guns,  diffisring  in  size.  The  bulwarks  were  not 
of  the  same  description  as  those  in  the  British  service. 
With  certain  kinds  of  guns  the  bulwarks  would  allow  of 
being  fired  over. 

Cross-examined  :  the  witness  said  there  was  no  differ- 


ises. 


(a)  In  Reg,  v.  Bemurdy  1  F.  & 
F.  247,  Pollock,  C.  B.,  suggested 
that  scientific  witnesses  might  be 
asked  as  to  the  character  of  the 
grenades,  whether  adapted  to  kill, 
&c.  That,  probably,  was  what  was 
meant  as  the  gist  of  the  question  in 
the  present  case,  though  its  ybrni 
might  be  questionable.  The  wit- 
ness, having  stated  specific  facts 
tending  to  a  conclusion,  might  be 
asked,  was  the  vessel,  in  your 
opinion,  built  as  a  ship  of  war  is 
built  ?  or  "  built  for  warlike  equip- 
ment, or  was  to  be  fitted  for  such 


equipment."  That,  however,  ap- 
pears to  be  the  efiect  of  the  evi- 
dence of  this  and  the  next  witness. 
In  Clapham  v.  Langton,  vide  ante, 
p.  626,  it  was  held  that  the  mere 
dimensions  of  a  ship  might  be  suf- 
ficient notice  to  underwriters  that 
it  could  not  be  meant  for  ocean 
navigation.  So,  surely  the  hold  of 
a  vessel  may  show  that  its  builders 
and  owners  know  it  is  to  be  equip- 
ped for  war,  and  are  building  it  for 
warlike  equipment.  Is  not  that 
"  knowingly  assisting  to  equip"  her 
or  fit  her  out,  with  intent,  &c.  ? 


664 


CASES  AT  TH£ 


1863. 


€nce  between  these  cabins  and  such  as  would  be  used  for 
a  yacht 

A  ship  carpenter  stated  that  he  saw  the  Alexandra  in 
March  last,  and  said  the  bulwarks  were  stronger  and  lower 
than  in  a  merchant  ship,  and  that  he  did  not  consider  the 
vessel  qualified  for  mercantile  purposes,  but  that  she  was 
adapted  for  war  purposes.  She  was,  be  said,  adapted 
for  a  gun^boat 

Evidence  was  given  that  gun-carriages  were  made  in 
the  defendants'  yard,  and  that  guns  were  sent  down  while 
the  Alexandra  was  being  built ;  but  the  witnesses  could 
not  state  fbr  what  vessel  they  were  intended,  and  it  ap- 
peared that  other  gun-boats  were  constructed  in  their 
yard,  especially  the  Oreto^  or  Florida^  and  the  Phan- 
tom^ which  were  building  at  the  same  time  as  the  Alex- 
andra. 

Evidence  was  also  given  that  these  two  vessels  were 
gun-boats  like  the  Alabama  in  the  service  of  the  Con- 
federate States,  and  that  the  Alexandra  was  like  them,  and 
that  Govemmenl  gun-boats  were  built  at  the  same  yard, 
and  that  the  Alexandra  was  also  like  them.  One  wit- 
ness (Carter)  said  guns  and  gun  carriages  were  being 
made  for  the  Alexandra^  but  they  could  not  be  identified. 
And  evidence  was  given  that  the  Alabama^  a  notorious 
Confederate  cruiser,  had  been  built  at  the  yard  of  ano- 
ther builder,  at  Birkenhead,  and,  though  she  had  no  arma- 
ment on  board,  yet  received  her  armament  at  sea  (a),  and 
at  once  hoisted  the  Confederate  flag. 

As  to  the  second  head  of  evidence,  to  show  that  the  ves* 
sel  was  meant  by  the  owners  for  use  by  the  Confederate 
States,  evidence  was  given  that  Tessier,  captain  of  the 
Phantom^  was,  while  she  and  the  Alexandra  were  being 


(a)  Therefore  she  roust  have 
been  fitted  for  equipment,  for  in- 
itance,  with  gun-carriages,  &c., 
before  she  left  the  building  yard. 
Did  not  the  builder  knowingly  as- 
sist in  her  equipment  ?    And  if  he 


knew  she  was  fbr  the  Confederates, 
was  not  the  vessel  within  the  act? 
And  if  the  AUsandra  was  being 
built  so  as  to  be  fitted  for  equip- 
ment, was  not  her  case  the  same  f 
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built,  often  at  the  yard  looking  at  both  of  theniy  and 
consulting  with  the  builder  as  to  both.  And  that  Hamil- 
ton, an  officer  in  the  Confederate  service,  was  also  there, 
with  one  of  the  firm  of  Frazer  k  Co.,  of  Liverpool.  Evidence 
was  given  that  Frazer  &  Co.  acted  as  agents  for  the  Con- 
federate States,  and  received  orders  for  pay  from  one  Bul- 
lock, a  captain  in  the  Confederate  service.  And  that  Bul- 
lock was  at  the  yard  while  the  Alexandra  was  building. 
This  was  proved  mainly  by  a  witness  who  said  he  had  been 
a  paymaster  in  the  Confederate  Navy.  [A  paper  was  put 
into  the  hands  of  the  witness.]  He  received  this  paper 
from  Captain  Bullock  on  board  the  Alabama. 

Sir  W,  Atherton  proposed  to  put  it  in,  to  prove  that  the 
witness  was  appointed  paymaster. 

After  some  discussion  it  was  admitted  and  read.  It  was 
an  appointment  of  the  witness  as  paymaster  by  Captain 
Bullock  under  the  authority  of  the  Secretary  of  the  Con- 
federate Navy. 

Another  paper  was  put  into  the  witness's  hand.  (This 
was  a  letter  of  instructions  he  received  from  Captain  Bul- 
lock.) 

Sir  W.  Atherton  proposed  to  read  the  letter. 

Sir  Hugh  CatVizf  objected,  on  the  ground  that  it  was  res 
inter  alios  acta. 

Sir  W.  Atherton  urged  that  the  fact  of  the  witness  having 
been  authorized  was  already  admitted,  and  that  the  precise 
nature  of  his  instructions  was  admissible  on  the  same 
ground. 

Pollock,  C.  B.,  ruled  that  the  document  could  not  be 
read. 

A  witness,  one  Da  Costa,  who  had  been  employed  at  the 
yard  of  Millers,  the  builders,  was  asked  by  the  Queen's 
Advocate — 

Did  you  ever  hear  the  Alexandra  spoken  of  by  Mr. 
Miller,  by  any  name  or  description  ? 
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Sir  Hugh  Cairns  objected,  that  this  question  was  inad* 
missible,  as  no  statement  by  Miller  coald  afiect  Fawcett 
&  Co.,  the  other  defendants,  no  connection  being  at  present 
shown  between  them. 

Sir  W.  Atherton,  A.-G.,  Sir  R,  Palmer^  S.-G.,  Sir 
i?.  Phillimore^  Q.A.,  and  Locke,  contended  that  the 
question  was  admissible,  because  Fawcett  &  Co.  had 
become  defendants  on  the  record  as  owners,  and  there- 
fore as  employers  of  Millers,  the  builders,  so  that,  prima 
facie,  there  was  complete  privity  between  them. 

Pollock,  C.  B.,  observed,  that  it  might  be  that  while 
in  the  yard  the  vessel  was  the  property  of  the  builders  {a), 
and  the  employment  of  the  builders  would  be  to  build  the 
ship;  there  would  be  no  authority  to  bind  their  employers 
by  declarations  as  to  the  purpose  of  the  ship.  Take  the 
case  of  a  shoemaker  employed  to  make  shoes ;  could  bis 
declaration  as  to  the  purpose  for  which  they  were  to 
be  used  affect  his  employer? (6) 

Sir  W.  Atherton  said  the  question  here  was  as  to  the 
character  of  the  ship  and  the  legality  of  her  seizure  and 
forfeiture,  not  as  to  the  guilt  or  innocence  of  the  defendants. 
This  was  not  an  indictment  for  the  misdemeanor,  but  an 
information  for  the  forfeiture. 

Pollock,  C.  B.,  said  he  would  consult  his  brother  Mar- 
tin, and  give  his  opinion  on  the  morrow,  but  his  impres- 


(o)  Even  so  would  the  employers 
be  the  less  "concerned"  in  the 
building  ?  and,  if  they  knew  it  was 
for  equipment,  would  they  be  the 
less  <*  concerned'*  in  or  assisting  the 
equipment  ? 

(6)  But  shoes  could  scarcely  in- 
dkate  any  unlawful  purpose,  as 
ships  may.  And  assuming  that 
the  owners  or  employers  were  hav- 
ing the  ship  so  built  as  to  be  fitted 
for  and  ready  to  receive  warlike 


equipment,  then  any  act  of  their 
servants  or  builders  in  pursuance  of 
that  purpose  would  be  admissible 
against  them  {Attorney-Generals, 
Siddon,  1  Cro.  &  J.  220),  and  the 
builder  would  be  for  that  purpose 
the  owner's  agent  (Parke,  B.,  At- 
torney-General  v.  Tompsett,  2  C. 
M.  &  R.  1 79),  and  declarations  as  to 
that  purpose  would  be  admissible, 
but  then  hardly  necessary. 
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sion  was  that  the  qaestion  was  not  admissible.    The  act 
was  so  far  peculiar  that  it  combined  misdemeanor  with 
forfeiture.     Ordinarily  a  mere  offence  against  the  revenue 
law  is  not  a  crime  (a). 
Next  day, 

Pollock,  C.  B.,  said  this  is  a  case  of  seizure  by  the 
officers  of  the  Crown  on  the  ground  of  forfeiture  for  a 
breach  of  the  law  enacted  by  the  59th  of  George  III.,  cap. 
19,  section  7,  commonly  called  the  Foreign  Enlistment  Act. 
The  proceedings  are  similar  to  those  which  frequently  come 
before  this  Court  of  a  seizure  for  a  breach  of  the  revenue 
laws.  There  is,  however,  this  distinction  :  generally  it  may 
be  laid  down  that  the  law  has  never  yet  made  a  single  at- 
tempt to  evade  the  payment  of  tax  or  customs  a  crime  (b). 
The  subject-matter  is  forfeited,  and  there  is  often  added  the 
payment  of  a  penalty  ;  but  there  is  no  indictable  offence. 
The  Foreign  Enlistment  Act  makes  a  breach  of  its  regula- 
tions in  this  respect  an  indictable  offence,  subject  to  fine 
and  imprisonment.  The  same  act  or  matter  which  con- 
demns the  vessel  to  forfeiture  subjects  the  party  to  fine  and 
imprisonment.  Generally  speaking,  by  the  law  of  Eng- 
land, there  cannot  be  (as  obviously  there  ought  not  to  be) 
two  trials  for  the  same  alleged  offence — one  to  try  whether 
the  ship  has  been  forfeited ;  another  to  try  whether  the 
parties  are  guilty  of  a  misdemeanor.  If  the  ship  has  been 
forfeited,  the  parties  whose  contract  led  to  the  forfeiture 
are  guilty  of  a  misdemeanor,  and  it  is  a  manifest  incon- 
venience that  there  should  be  two  trials,  possibly  with  in- 
consistent verdicts.     In  excluding  the  evidence  of  what 
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(a)  Attorney-General  ▼.  Rod- 
hff,  23  L.  J.,  Ex.  240.  The  evi- 
dence, it  will  be  seen,  was  admitted 
ultimately.  Did  not  its  admission 
either  imply  that  there  was  evi- 
dence of  a  common  detign  to  aid  or 
efiect  the  unlawful  purpose,  or  that 


the  statement  itself  was  evidence  of 
it?  In  either  view  it  seems  to  for- 
tify the  argument  on  the  main 
question.     Vide  ante^  p.  653. 

(6)  Attorney 'General  v.  Hamel^ 
23  L.  J.,  Ex.  137;  Attorney-General 
V.  Radloff,  25  L.  J.,  Ex.  240. 
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Miller,  sen.,  said,  I  considered  that  I  was  trying  tbe  guilt 
or  innocence  of  tbe  defendants  on  the  record.  I  stated  1 
would  admit  any  evidence  of  an  order  or  direction,  accom- 
panied by  an  explanation  for  what  purpose  it  was  given  ; 
but  I  thought  mere  admissions  or  statements  made  any- 
where to  anybody  by  Miller,  or  his  sons  or  men,  were  not 
evidence  against  the  present  defendants  ;  and  if  this  record 
raises  the  question  of  the  defendants'  guilt  or  innocence  I 
should  be  of  the  same  opinion  still.  But  the  Attorney- 
General  contends  that  this  record  raises  no  question  of  the 
guilt  or  innocence  of  the  defendants  on  the  record,  but 
merely  of  the  propriety  of  the  seizure.  To  explain  this  I 
cannot  do  better  than  to  refer  to  the  instance  of  the  decla- 
ration of  a  shoemaker,  of  the  purpose  for  which  he  was 
making  a  pair  of  shoes,  which  I  thought,  and  still  think, 
could  not  be  given  in  evidence  against  a  housebreaker 
who  was  found  claiming  them  or  using  them ;  but  the 
Attorney-General  says  I  am  not  so  using  the  evidence. 
I  am  justifying  the  seizure  of  the  shoes  in  the  hands  of 
the  shoemaker,  on  the  ground  that  it  was  unlawful  to 
make  shoes  for  the  purpose  for  which  he  avowed  he 
was  making  them,  and  that  such  shoes  were  liable  to 
seizure;  and  if  this  be  the  true  state  of  the  case  it  is 
a  complete  answer  to  the  illustration  I  gave.  The  ques- 
tion is — is  it  so  ?  There  is  no  judicial  decision  on  the 
subject  of  its  operation,  and  how  far  the  coupling  of  mis- 
demeanor with  forfeiture  makes  any  difference  as  to  the 
admission  or  rejection  of  evidence.  In  the  argument  of 
yesterday  no  case  in  point  was  cited.  There  is  no  doubt 
in  breaches  of  the  revenue  }aws  goods  may  be  forfeited 
and  seized  by  the  acts  of  those  who  hold  them,  not  as 
owners,  but  as  agents,  and  possibly  by  acts  quite  op- 
posed to  the  wish  and  instruction  of  the  principal  (a). 
Whether  the  7th  section  of  this  act  is  so  to  be  construed 
may,  I  think,  be  doubted ;  but  taking  into  consideration 


(a)  See  note  (6),  antCf  p.  667. 
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the   great  importance  of  this   case,  I   shall  receive  the         1863. 
evidence. 

The  witness  was  then  recalled  and  examined  by  Sir  Z2. 
Phillimore.'-l  had  a  conversation  with  Miller,  sen.,  before 
the  JEinperor  was  launched.  She  was  launched  on  the  8th 
of  January  this  year. 

Sir  R,  Phillimare. — You  say  you  recollect  having  a 
conversation  with  Miller;  was  it  about  the  Alexandra? 

Witness. — Yes. 

Sir  jR.  PAt//totore.— <Did  he  tell  you  what  she  was  in- 
tended for? 

Sir  Httffh  Cairns  objected  to  the  question,  and  tendered 
a  bill  of  exceptions. 

The  witness  went  on  :  He  said  she  was  a  gun-boat  for 
the  Southern  Confederates.  He  said  he  had  a  contract 
for  the  Alexandra.  He  said  **  We  conjointly  with  Fawcett, 
Preston  &  Co.,  are  building  this  vessel  for  Frazer  k  Co., 
the  agents  for  the  Confederate  States."  Upon  other  oc- 
casions, before  the  launching,  he  said  something  to  the 
same  effect.  The  Alexandra  at  the  time  the  conversations 
occurred  was  still  on  the  stocks  in  Millers'  yard.  Fawcett 
k  Co.  were  building  her  conjointly  with  Millers.  He  said 
that  the  gun-boat  was  to  be  called  the  Alexandra  for  the 
Southern  States,  in  unison  with  the  Alabamaythe  Florida  or 
the  Oreto.  (It  was  proved  by  another  witness  that  when  the 
boilers  were  put  on  board,  Fawcett's  boiler-makers  were  on 
board.)  When  I  dealt  with  Miller  I  dealt  with,  as  I  thought, 
Miller  &  Sons,  but  I  believe  the  contract  was  always 
signed  by  Miller  himself  only.  The  son  Thomas  was 
always  in  the  yard,  and  had  to  do  with  all  the  vessels.  I 
saw  Miller  there  and  Captain  Tessier,  in  March  last.  Cap- 
tain Tessier  spoke  to  Miller,  senior,  about  the  Alexandra, 
and  said  he  wanted  the  combings  of  the  main  liatch  three 
inches  higher.  Miller,  senior,  said  he  would  not  do  it.. 
What  was  done  was  according  to  the  contract. 

The  witness  stated  he  had  seen  Hamilton  in  Millers' 
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course  could  not  be  armed,  &c,,  until  built    The  building 
or  a  ship  wasy  therefore,  a  harmless  act  (a).     Now,  the 
rest  of  the  section  was  directed  against  a  person  who  was 
supposed  to  equip,  fit  out  or  arm  a  vessel  with  the  inten- 
tion of  cruising  on  his  own  account,  and  committing  bos- 
tiiities  against  a  foreign  nation.     She  must  be  equipped 
and  ready  armed   for  the  purpose  when  she  leaves  this 
country  (b).      It  was  perfectly  competent  for  any  person 
to  build  a  ship  easily  convertible  into  a  ship  of  tffor,  and^ 
sell  that  ship  to  any  belligerent  power  (c);  and  the  fiict 
that  the  seller  knew  that  she  was  to  be  employed  as  a 
war  vessel  had  nothing  to  do  with  the  question  {d).     He 
was  not  the  person  who  armed  and  equipped  the  ship  to 
cruise  and  commit  hostilities,  unless  he  had  the  intention 
of  arming    her  in  such   a   way  that  when  she  left  the 
port  she  would   be  in  a  condition  to  commit  hostilities. 
The  8th  section  of  the  act  threw  some  light  on  the  matter. 
That  allowed  foreign  ships  of  war  to  put  into  our  harbours 
for  repairs,  and  the  only  restriction  put  upon  them  was  that 
they  should  not  have  the  number  of  their  guns  increased  or 
changed,  but  anything  else  might  be  supplied  to  them  short 
of  warlike  equipment  (e).     He  cited  cases  in  the  Ameri- 
can courts  (/)  to  sustain  his  argument.     The  Enlistment 


(a)  Quarff  if  the  building  be  bo 
as  to  assist  in  the  equipment ;  that 
is,  be  such  as  could  only  be 
meant  for  equipment.  Vide  ante, 
p.  654. 

(6)  Quare.  What  then  becomes 
of  the  words  *'  assist  to  equip  V* 

(f)  Quare.  If  there  was  an  in- 
tent while  building  so  to  sell  her, 
and  the  question  was  whether  the 
vessel  was  being  zo  built  with  such 
intent. 

(d)  True  {vide  ant f^  p.  654),  un- 
less the  act  done  was  knowingly 
assisting  to  equip  with  intent,  &c. 

(e)  Vide  ante,  p.  648,  in  not  it. 


(/)  A  case  before  the  Supreme 
Court  of  the  United  States  in  1822 
as  to  the  application  of  the  Act  of 
Congress  of  1794  to  the  case  of  a 
vessel  which  had  been  fitted  out  and 
armed  by  some  merchants  of  the 
port  of  Baltimore  in  1817,  and  seat 
by  them  to  Buenos  Ayres  for  sale, 
where  she  had  been  purchased  by 
the  de  facto  government  of  Buenos 
Ayres,  at  that  time  engaged  in  war 
against  Spain.  In  that  case,  Mr. 
Justice  Story  said,  in  delivering  the 
judgment  of  the  Supreme  Court, 
"  It  is  apparent,  that,  although 
equipped  as  a  vessel  of  war,  she  was 
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Act  was  not  intended  to  prevent  any  speculation  in  ships. 
The  Crown  must  bring  home  to  the  defendants  a  proofs 
and  clear  proof,  of  an  intention  to  take  a  part  in  the  war 


sent  to  Buenos  Ayres  on  a  com- 
mercial adventure,  contraband  in- 
deed, but  in  no  shape  violating  our 
laws  or  our  national  neutrality.  If 
captured  by  a  Spanish  ship  of  war 
during  the  voyage,  she  would  have 
been  justly  condemned  as  a  good 
prize  for  being  engaged  in  a  traffic 
punishable  by  the  law  of  nations. 
But  there  is  nothing  in  our  laws, 
or  in  the  law  of  nations,  which  for- 
bids our  citizens  from  sending 
armed  vessels,  as  well  as  munitions 
of  war,  to  foreign  ports  for  sale."  7 
Wheaton  Reports,  p.  283. 

So  as  to  a  later  judgment  of  the 
same  Supreme  Court  in  1 832,  in 
the  case  of  a  vessel  called  the  Boli- 
var, That  vessel  had  been  fitted 
out  and  equipped  at  Baltimore  by 
the  defendant,  and  sailed  from  that 
port  to  the  island  of  St.  Thomas,  in 
the  West  Indies,  the  owner  and 
equipper,  as  he  averred,  intending, 
when  he  left  I^altimore,  to  go  in 
search  of  funds,  with  which  to  arm 
her  and  prepare  her  for  a  cruise  as 
a  privateer.  Mr.  Justice  Thomson, 
in  delivering  the  opinion  of  the 
Supreme  Court  to  the  effect,  that 
the  jury  ought  to  be  instructed  that 
the  defendant' was  not  guilty,  if  it 
should  be  of  opinion  that  this  aver- 
ment was  proved,  said,  "The  of- 
fence consists  principally  in  the  in- 
tention with  which  the  preparations 
are  made.  These  preparations,  ac- 
cording to  the  very  terms  of  the 
act,  must  be  made  within  the  limits 
of  the  United  States ;  and  it  is 
equally  necessary,  that  the  inten- 
tion with  respect  to  the  employ- 


ment of  the  vessel  should  be  formed 
before  she  leaves  the  United  States. 
And  this  must  be  a  fixed  intention, 
not  conditional  or  contingent,  de- 
pending upon  some  future  arrange- 
ments. This  intention  is  a  ques- 
tion belonging  exclusively  to  the 
jury  to  decide.  It  is  the  material 
point  on  which  the  legality  or  cri- 
minality of  the  act  must  turn ;  and 
decides  whether  the  adventure  is  of 
a  commercial  or  warlike  character. 
The  law  does  not  prohibit  armed 
vessels  belonging  to  citizens  of  the 
United  States  from  sailing  out  of 
our  ports;  it  only  requires  the 
owners  to  give  security  (as  was  done 
in  the  present  case)  that  such  ves- 
sels shall  not  be  employed  btf  them 
to  commit  hostilities  against  foreign 
powers  at  peace  with  the  United 
States.  The  collectors  are  not  au- 
thorized to  detain  vessels,  although 
manifestly  built  for  warlike  pur- 
poses, and  about  to  depart  from  the 
United  States,  unless  circumstances 
shall  render  it  probable  that  such 
vessels  are  intended  to  be  employed 
by  the  owners  to  commit  hostilities 
against  some  foreign  power  at  peace 
with  the  United  States."  (See 
Curtis's  Cases  in  Supreme  Court.) 
But  there  was  in  these  cases — 
which  was  not  under  the  present 
act — no  evidence  that  the  vessel 
was  built  in  the  American  port  for 
a  belligerent;  on  the  contrary,  the 
evidence  was  just  the  contrary; 
and  under  the  present  act  the  intent 
is  not  '*  that  the  owners  shall  em- 
ploy," but,  "  that  the  vessel  shall 
be  employed,*'  by  a  belligerent. 
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between  the  conflicting  parties.  There  were  two  queBtions 
for  the  jury  to  consider — firstj  was  the  vessel  equipped, 
fitted  out,  furnished  or  intended  to  be  so,  so  as  to  be 
ready  to  commit  hostilities  ;  secondly,  was  she  equipped 
or  fitted  out  with  the  intention  that  she  should  be  em- 
ployed by  the  Confederate  States  to  cruise  and  commit 
hostilities  against  the  Federal  States  ? 
Sir  W.  Atherton  being  heard  in  reply. 

Pollock,  C.  B. — Is  it  lawful  for  a  shipbuilder  to  build 
a  ship  which  is  capable  of  being  turned  to  warlike  pur- 
poses (a),  with  the  view  (&)  of  ofiering  it  for  sale  to  a  belli- 
gerent ? 

Sir  W.  Atherton. — I  would  rather  confine  my  answer  to 
this  case,  as  to  which  we  allege  that  the  ship  was  buUt 
with  the  intetUion  that  it  should  enter  the  service  of  a  belli- 
gerent. 

Pollock,  C.  B. — The  act  does  not  prohibit  building  a 
ship ;  and,  according  to  all  the  decisions,  a  shipbuilder  baa 
as  much  right  to  build  a  ship  and  sell  it  to  either  of  the 
belligerent  parties,  as  the  maker  of  gunpowder  or  of  mus- 
kets or  any  other  warlike  implements  has  to  sell  any  of 
those  articles  to  the  same  parties.  It  is  laid  down  in  Kent's 
Commentaries  on  the  American  Law  (c),  that  it  is  the  right 
of  neutral  subjects  to  supply  both  belligerents  with  arms 
and  all  munitions  of  war ;  and  why  should  they  not  supply 
ships? 

Sir  W.  Atherton  said  he  did  not  controvert  that  propo- 
sition, but  denied  that  it  was  raised  in  the  present  case ;  in 


(a)  There  was  evidence  that  the 
build  oxi^  fittings  were  such  as  could 
only  be  required  for  warlike  equip- 
ment, and  that  the  ship  was  being 
so  built,  for  a  belligerent. 

{h)  Did  this  mean  a  mere  vague 
idea  as  opposed  to  intent ;  or  an 
intent  to  sell  to  either  belligerents  ? 
The  latter  case  surely  would  be 


within  the  act. 

(c)  riifean<€,  p.  650.  The  caw 
of  a  ship  of  war  built  wUhoui  an 
intent  to  sell  to  a  belligerent,  and 
then  sold,  b  casus  omisiui  in  the 
statute,  because  not  likely  ever  to 
occur,  nor  was  it  this  case;  vide 
supra  (a). 
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which  the  question  was^  whether  the  vessel  was  not  being 
built  or  fitted  for  warlike  use  by  a  belligerent  (a)  ? 

Pollock,  C.  B.,  in  summing  up,  said  this  was  an  in- 
formation on  the  part  of  the  Crown  for  the  seizure  and 
confiscation  of  a  vessel  that  was  in  course  of  construction, 
but  had  not  been  completed.  It  is  admitted  that  it  was 
not  armed,  and  the  question  is,  whether  the  preparation 
of  the  vessel  in  its  then  condition  was  a  violation  of 
the  Foreign  Enlistment  Act.  The  question  you  will 
have  to  decide  is  this — whether,  under  the  7th  section 
of  the  Act  of  Parliament,  the  vessel,  as  it  then  existed, 
at  the  time  of  seizure,  was  liable  to  seizure.  No  ques- 
tion has  ever  arisen  on  the  statute  in  our  Courts;  but 
there  have  been  expositions  of  a  similar  statute  which 
exists  in  the  United  States  (&).  I  will  now  read  to 
you  the  opinions  of  some  American  lawyers  who  have 
contributed  so  greatly  to  make  law  a  science. — [The  Lord 
Chief  Baron  then  cited  some  passages  (c)  from  Ameri- 
can authorities.] — ^These  authorities  show  that  when  two 
belligerents  are  carrying  on  war,  a  neutral  Power  may 
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(a)  Vide  ante,  ^.  074. 

(6)  That  is,  the  Act  of  Congress 
oflSlS. 

(c)  To  the  effect  of  those  already 
cited  {vide  ante,  p.  650)  .-—"That 
neutrals  may  lawfully  sell,  at  home, 
to  a  belligerent  purchaser,  or  carry 
themselves  to  the  belligerent  Powers, 
contraband  articles,  subject  to  the 
right  of  seizure  in  trantUu.  This 
right  has  since  been  explicitly  de- 
clared by  the  judicial  authorities  of 
this  country.  The  right  of  the 
neutral  to  transport^  and  of  the  hos- 
tile Power  to  seize,  are  conflicting 
rights,  and  neither  party  can  charge 
the  other  with  a  criminal  act"— - 
Commentaries,  Vol.  I.,  p.  142. 


So  by  Chief  Justice  Story  in  1 822 : 
— "  There  is  nothing  in  our  laws  or 
in  the  law  of  nations  that  forbids 
our  citizens  from  sending  armed 
vessels,  as  well  as  muuitions  of  war, 
to  foreign  ports  for  sale.  It  is  a 
commercial  adventure  which  no 
nation  is  bound  to  prohibit,  and 
which  only  exposes  the  persons  en- 
gaged in  it  to  the  penalty  of  con- 
fiscation."—The  *'  Santiuima  Tri- 
nidad," 7  Wheatdu  Reports,  340. 

See  also  a  judgment  of  the  Su- 
preme Court  of  Massachusetts,  6 
Mass.  Rep.  1 13.  But  see  also  the 
case  of  the  **  Irremtible"  7  Wheat. 
Rep.  486. 
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supply  without  any  breach  of  international  law,  and  with- 
out a  breach  of  the  Foreign  Enlistment  Act,  munitions  of 
war — gunpowder,  every  description  of  arms  or  munitioQ 
of  war.  Why  should  ships  be  an  exception  (a)?  I  am  of 
opinion,  in  point  of  law,  they  are  not.  The  Foreign 
Enlistment  Act  was  an  act  to  prevent  the  enlistment  or 
engagement  of  his  Majesty's  subjects  to  serve  in  foreign 
armies,  and  to  prevent  the  fitting  out  and  equipping  in 
his  Majesty's  dominions  vessels  or  warlike  purpose  with- 
out his  Majesty's  licence.  The  preamble  of  the  act  shows 
that  provision  is  to  be  made  against  the  equipping,  fitting 
out,  furnishing  and  arming  of  vessels  (6),  because  it  may 
be  '^ prejudicial  to  peace  in  his  Majesty's  dominions "(c). 
The  question  I  shall  put  to  you  is,  whether  you  think  that 
vessel  was  merely  in  course  of  building  to  be  delivered  in 
pursuance  of  a  contract,  which,  as  I  explain  it  to  you, 
would  be  perfectly  lawful  (^),  or  whether  there  was  any 
intention  that,  in  the  port  of  Liverpool^  or  any  other  Eng- 
lish port,  the  vessel  should  befitted  out,  equipped,  furnished 
or  armed  for  purposes  of  war?  If  a  man  may  supply 
any  quantity  of  munitions  of  war  to  a  belligerent,  why  not 
ships?  Why  should  ships  alone  be  an  exception  (e) ?  I 
asked  the  Attorney-General,  if  a  man  could  not  make  a 
vessel,  intending  to  sell  it  to  either  of  the  belligerent 
Powers  that  required  it,  and  which  would  give  the  largest 
price  for  it,  would  not  that  be  lawful  ?  To  my  surprise  the 
learned  Attorney-General  declined  to  give  an  answer  to 


(a)  They  would  not  be,  of  course, 
but  for  this  act,  which  was  specially 
passed  with  a  view  to  ships. 

(b)  And ''knowingly  assisting  or 
being  concerned  in  the  equipping 
or  fitting  out." 

(c)  This  was  ignored,  vide  p.  671, 
n.  (rf). 

{d)  That  is,  (it  is  presumed,)  a 


contract  to  build  a  ship  not  fitted 
for  or  adapted  for  warlike  equip- 
ment, or  not  for  a  belligerent^  but  if 
it  was  both  ? 

(e)  Vide  ante,  p.  676,  as  the 
question  was  whether  this  parti- 
cular theory  was  not  prohibited  by 
this  particular  act 
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the  question  (a).  But  I  think  it  clear  that  a  man  may 
so  make  a  vessel^  and  offer  it  for  sale.  If  a  man  may  build 
a  vessel  for  the  purpose  of  offering  it  for  sale  to  either  of 
the  belligerent  parties,  may  he  not  execute  an  order  for  it? 
That  appears  to  me  to  be  a  matter  of  course.  The  statute 
is  not  made  to  provide  means  of  protection  for  belligerent 
Powers,  otherwise  it  would  have  said  you  shall  not  sell 
powder  or  guns,  and  you  shall  not  sell  arms,  and  if  it  had 
done  so  all  Birmingham  would  have.been  in  arms  against 
it  (6).  The  object  of  the  statute  was  this — that  we  should 
not  have  our  ports  in  this  country  made  the  ground  of 
hostile  movements  between  the  vessels  of  two  belligerent 
Powers,  which  might  be  fitted  out,  furnished  and  armed  in 
those  ports  (c).  The  Alexandra  was  clearly  nothing  more 
than  in  the  course  of  building  (6?).  It  appears  that,  ac- 
cording to  Webster's  Dictionary,  equipping  is  furnishing 
with  arms,  and  furnishing  is  given  in  other  dictionaries  as 
the  same  thing  as  equipping  (e).  It  appears  to  me  that  if 
true  that  the  Alabama  sailed  away  from  Liverpool  without 
any  arms  at  all  as  a  mere  ship  in  ballast,  and  that  her 
armament  was  put  on  board  at  a  place  which  is  not  in 
her  Majesty's  dominions,  then  the  Foreign  Enlistment  Act 
was  not  violated  at  all  (/). 
The  question  is  for  you,  what  was  the  object  with  which 
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(a)  The  Attorney -General,  in 
effect,  answered,  that  if  the  ship 
was  built  for  the  purpote  of  equip- 
ment for  a  belligerent,  it  would  not 
be  lawful ;  if  not  so  built,  then  the 
question  was  irrelevant.  Vide  ante, 
p.  674. 

{h)  That  may  have  been  a  rea- 
son for  not  prohibiting  the  sale  of 
arms,  but  is  hardly  an  argument  to 
show  that  the  statute  does  not  pro- 
hibit the  making  of  warlike  ships. 
The  plain  fact  is,  the  statute  does 
not  apply  to  arms  and  doa  apply  to 


ships. 

(c)  ridrflw/f,  p.  671. 

(d  )  But  was  she  not  in  course  of 
building  on  a  contract  for  a  belli- 
gerent ? 

(e)  This  ignored  the  attitting  to 
equip,  and  implied  that  there  must 
be  an  intent  to  arm. 

(/)  No  doubt  this  is  a  clear  logi- 
cal conclusion  from  the  ruling,  that 
there  must  be  the  intent  of  an  actual 
equipping — if  not  arming^n  this 
country,  and  was,  in  substance,  a 
direction  to  that  effect. 
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the  vessel  was  being  built  ?  With  that  view  consider  the 
evidence :  especially  the  most  important  evidence — that 
given  by  Captain  Inglefield-  If  you  think  that  the 
object  was  to  furnish,  fit  out,  equip  or  arm  that  vessel  at 
Liverpool^  that  is  an  offence  within  the  act;  but  if  you 
think  the  object  merely  was  to  build  a  ship  in  obedience  to 
an  order,  or  in  compliance  with  a  contract,  leaving  those 
who  bought  it  to  make  what  use  they  thought  fit  of  it, 
then  it  appears  to  me.tbat  the  Foreign  Enlistment  Act  has 
not  been  broken  (a). 

Sir  W.  Atherton  tendered  a  bill  of  exceptions  to  the  Lord 
Chibf  Baron's  ruling  (&)• 

Verdict  for  the  defendants. 


(d)  QumrCf  whether,  on  the  whole 
of  the  summing  up,  the  question 
was  left  to  the  jury  whether  the 
ship  was  being  built  for  warlike 
equipment  ?  And  whether  the  evi- 
dence raised  that  question  ?  And 
whether,  if  so,  such  building  would 
be  assisting  to  equip  the  vessel  for 
warlike  use  ?  If  putting  the  guns 
on  board  would  be  so,  or  hiring  a 
hoy  to  do  so  {Attorney-General  v. 
Tompselt,  2  C.  M.  &  R.  170),  which 
has  been  decided,  why  not  building 
the  vessel  so  as  to  be  able  to  re- 
ceive them?  As,  for  instance, 
with  bulwarks  of  a  certain  height, 
&c.  Suppose  the  holes  had  been 
pierced  for  the  guns?  It  has  been 
decided  that  the  owner  of  a  vessel 
who  knowingly  lets  her  that  it  may 
be  employed  in  a  smuggling  ad* 
venture,  is  a  penon  concerned  in 
the  illegal  unshipping  of  the  goods ; 
Aitomey- General  v.  RobtOHf  10 
£xeh.  Rep.  790.  It  was  argued 
that  though  he  was  assistant  in  the 
shipping  he  was  not  in  the  un- 
shipping ;  but  the  Court  said,  that 


though  he  might  not  strictly  be 
assisting  in  it,  he  was  "concerned" 
In  the  unshipment.  There,  no 
doubt,  the  unshipment  had  taken 
place;  but,  per  Pollock,  C.  Bw, 
'*  supposing  an  indictment  for  con- 
spiracy. He  was  an  associate  in 
the  tranuKtion"  That  is,  he  might 
have  been  indicted  for  con^firuig 
to  unship  goods  illegally.  And  as 
the  scope  of  the  present  act  is  pre- 
vention, and  it  aims  all  through  at 
inchoate  acts,  does  it  not  embrace 
any  acts  of  assistance  knowingly 
given  in  this  country  to  the  illegal 
object? 

(6)  On  the  ground  of  a  sup- 
posed direction  that  there  most  be 
an  arming,  or  an  intended  arming 
in  this  country.  (Vide  «jiir,  p. 
678.)  But  the  Lord  Chief  Barom 
declined  to  seal  a  bill  of  exceptions 
on  such  a  direction.  A  bill  of  ex- 
ceptions must  be  on  some  direc- 
tion actually  given,  though  it  may 
be  upon  the  ground  that  it  tended 
to  mislead  the  jury;  UousekUl  Coal 
Company  v.  NeiUon,  9  CL  &  Fin. 
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786 ;  and  the  Jodge  has  no  right 
to  insert  an  explanation  of  it  on 
the  record.  (Earl  of  GUugow  ▼. 
HurUt  Alum  Company,  3  H.  of 
L.  Cas.  25,  8.  And  though  the 
Judge's  report  of  the  terms  of  his 
direction  is  conclusiye,  not  so  as  to 
its  effect,  which  b  the  very  ques- 
tion the  Superior  Court  may  have 
to  determine.  And,  if  Mey  think 
it  was  likely  to  mislead,  they  may 
set  aside  the  verdict  {Mitcheton  v. 
0/iwer,  25  L.  J.,  Q.  B.  41 .)  And 
it  is  a  misdirection,  sufficient  at  all 
events  for  a  new  trial  if  the  Judge, 
in  leaving  to  the  jury  a  question 
partly  depending  on  the  construc- 
tion of  an  Act  of  Parliament, 
does  not  give  them  a  sufficient  ex- 
planation of  the  terms  of  the  sta- 
tute. {Elliott  y.  South  Devon  RaU- 
looy  Company,  2  Exch.  Rep.  725.) 
And  the  meaning  of  terms  in  an 
Act  of  Parliament,  as  '^  building," 
is  a  matter  of  law.  (Stevens  v. 
Gowrling,  7  C.  B.,  N.  S.  105.) 
Now  the  scope  of  the  Lord  Chief 
Baron's  direction  was,  that  a  ship 
might  be  built  for  a  belligerent^ 
and,  by  the  same  argument,  it 
should  seem  that  it  might  be 
equipped,  and  even  armed,  in  our 
ports,  provided  that  the  object  of 
the  builder  or  owner  was,  not  to 
assist  the  belligerent,  but  merely 
to  sell  her,  and  receive  the  price. 
And  that,  at  all  events,  if  there 
was  no  intent  to  equip  or  arm  in 
thb  country,  but  merely  to  build 
the  ship,  however  much  fitted  for 
equipment,  and  although  know- 
ingly so  fitted  and  built  for  a 
belligerent,  that  would  not  be  an 
offence  within  the  act  If  such 
was  not  the  scope  of  the  direction, 


then  it  is  difficult  to  discover  any  1863. 

sufficient    direction    on    the    two 


points  on  which  the  question  must    Attorney- 

Gkhe&ai. 
turn,  viz.,  what  is  knowingly  assist-  ^^ 

ing  to  equip  and  fit  out  ?  and  what  ia  Sillim 
intent  that  the  vessel  shall  be  em-  ^^  Othets. 
ployed  by  a  belligereqt?  As  to  the 
former,  the  words  were  not  noticed 
in  the  summing  up.  As  to  the 
latter  question  of  intent,  the  direc- 
tion of  the  Lord  Cbisf  Barom 
seemed  to  resolve  it  into  ob^ct  or 
motive*  But  might  there  not  be 
the  intent  that  the  vessel  should  be 
employed  by  the  beUigerent  for 
war,  if  the  vessel  was  being  built 
for  a  belligerent,  and  built  for  war- 
like equipment,  although  the  ob* 
ject  of  builder  and  owner  was,  not 
to  aid  the  belligerent,  but  to  re- 
ceive his  money?  It  is  a  principle 
of  law,  that  a  man  must  be  taken 
to  intend  the  consequence  of  his 
own  act ;  and  though  mere  know- 
ledge is  not  enough  either  at  com- 
mon law,  or  under  the  statute,  to 
fix  a  party  with  an  illegal  purpose, 
is  not  knowingly  auisiing  the  ob- 
ject sufficient  ?  That  is,  doing  an 
act  which  it  is  known  will  assist 
the  illegal  object,  and  doing  it  for 
the  party  who  has  such  object. 
That  is  the  scope  of  these  notes. 
And  in  Hilary  Term,  Sir  Roundell 
Palmer f  A.-G.,  moved  for  a  rule 
for  a  new  trial,  and  the  court 
granted  a  rule  niti,  on  the  grounds 
of  non -direction,  misdirection,  or 
insufficient  direction,  on  the  points 
thus  presented.  The  court  affirmed 
that,  as  the  terms  of  the  statute  are 
in  the  disjunctive,  the  offence  of 
equipping,  &c,  is  distinct  from 
arming;  and  of  course  it  would 
follow  that  the  offence  of  assisting 
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to  equip,  &c.,  ii  distinct  from  tbat 
of  aflsisting  to  arm.  And  it  would 
ieem  logicaUy  to  follow,  tbat  the 
offence  of  anisting  to  equip  may 
be  committed  by  a  person  who 
knowingly  in  tbit  countiy  assists 
to  equip,  tbougb  tbe  equipment  is 
to  take  place  elsewbere,  and  that 
any  acts  necessary  to  such  equip- 
ment, and  without  which  it  could 
not  take  place,  may  amount  to 
such  assistance.     It  has  been  de- 


cided by  the  Supreme  Court  of  tbe 
United  States,  tbat  it  is  not  neces- 
sary under  tbe  American  statute 
tbat  tbe  jury  should  find  that  tbe 
vessel  when  it  leaves  the  neutral 
port  was  armed  in  a  condition  to 
commit  hostilities,  in  order  to  find 
tbe  defendant  guilty  of  tbe  ofienoe 
under  the  statute.  {The  Uniied 
Slates  V.  Quinceyf  6  PeL  Coad. 
Rep.  465.) 
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MIDLAND  CIRCUIT. 

Coram  WilUs,  J.  ^^^ 

REGINA  V.  GARNER  amd  Wipe.  ii!!^fa^ri,v 

JxLURDER.    The  prisoners  were  indicted  for  the  murder  on  the  trial  of 

of  Garner's  mother  by  poison.  wife'for  the^" 

murder  of  his 
J.  Fitzjamest  Stephens,  Chandos  Leigh  and  Mellor  for  mother  by 
,  .  poison,  the 

the  prosecution.  female  prisoner 

haying  liyed  as 

O'Brien,  Serjt.,  Flowers  and  ffuish  for  the  defence.         fa^iy  d!^^ 
The  prisoner  Garner  had  been  previously  married,  and  the  life  of  her 

^  r  J  *  husband's  for- 

his  former  wife  had  died  in  March,  1861 ;  his  present  wife  merwife;  eri- 

then  living  with  them  as  servant.     The  prisoner's  mother  J^l  dreumt 

had  resided  with  him  after  his  second   marriage.      Her  •tfnces  under 

°  which  the  for- 

death  took  place  in  December,  1861,  and  it  was  clearly  merwife  had 
proved  that  she  died  of  arsenic.    The  male  prisoner  sold      But  there 
arsenic   for  agricultural   purposes.      He  also  sold   milk.  frJJ^^^^'g^J* 
There  was  evidence  of  administration  by  the  prisoners  of  appeared  pw- 

.  ,         /.   ,.       .  ,.  ,  .         .11  .       *  ji«e  that  the 

articles  of  diet  m  which  arsenic  might  be  contained — as  administration 
arrowroot,  &c. — and  of  arsenical  symptoms  following.  pr^lJ^^,!^  * 
There  was,  however,  evidence  that  three  horses  (one  of  ^^ts^^  ^*^® ,  , 

'  ^  been  not  wilful, 

them  the  prisoner's  own),  had  been  accidentally  poisoned  the  hypothesis 
by  arsenic,  that  some  of  his  customers  and  persons  against  negli^ncewas 
whom  he  was  not  suspected  to  have  any  feeling,  had  suf-  i^^jj^tify^^j!!? 

fered   from   arsenical   symptoms,   evidently  arising  from  verdict  of  man- 

.....     daughter* 
some  accident.    To  prove  the  wilful  administration  in  this 

particular  case,  it  was  proposed,  on  the  part  of  the  prose- 
cution, to  give  in  evidence  the  circumstances  which  had 
attended  the  death  of  the  male  prisoner's  former  wife,  and 
to  show  that  she  had  died  of  arsenic. 
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W1LLE8,  J.y  after  consulting  Pollock,  C.  B.,  ^s  his  col* 
league  in  the  commission,  admitted  the  evidence  (a). 
At  the  close  of  the  case, 

WiLLBS,  J.,  left  it  to  the  jury  whether  the  death  of  the 
deceased  had  been  caused  by  arsenic  administered  by  the 
prisoners ;  and,  if  so,  whether  it  was  administered  wilfully 
or  by  culpable  negligence,  directing  them  that  in  the  latter 
case  they  might  find  them  guilty  only  of  manslaughter. 

Verdict,  guilty  of  manslaughter.     Sen- 
tence, penal  servitude  for  life. 


(a)  See  the  very  similar  case  of 
Reg.  y.  Geering,  18  L.  J.,  M.  C. 
215,  where  evidence  was  held 
rightly  admitted  of  a  similar  nature. 
And  Pollock,  C.  B.,  in  delivering 
the  judgment  of  the  Court  for  Crown 
Cases  Reserved,  said,  **  The  domes- 
tic  history  of  the  family  during  the 
period  that  the  four  deaths  oc- 
curred is  receivable  in  evidence  to 
show  that  during  that  time  arsenic 
had  heen  taken  hy  four  members 
of  it,  with  a  view  to  enable  the 
jury  to  determine  as  to  whether 
suck  taking  was  accidental  or  not. 
These  latter  words  show  that  the 
learned  Judge,  in  the  present  case, 
was  right  in  leaving  to  the  jury 
the  theory  of  accident,  though  it 
was,  of  course,  for  them  to  say 
whether  it  was  the  more  probable 
one.  On  the  main  question,  perhaps, 
there  is  none  of  greater  nicety, 
and  sometimes  of  greater  difficulty 
in  our  law,  which,  unlike  that  of 


France,  does  not  allow  the  whole 
history  of  the  prisoner  to  be  gone 
into,  by  way  of  showing  the  pro- 
bability of  his  commission  of  the 
crime  in  question;  on  the  con- 
trary, seeks  to  shut  out  as  much 
as  possible  evidence  extraneous  to 
the  case,  by  way  of  avoiding  pre- 
judice. (See  Stephen's  Criminal 
Procedure  for  a  contrast  of  the  two 
systems.)  Inthe  case  cited,  the  great 
argument  against  the  admissibility 
of  the  evidence  was,  that  its  neces- 
sary tendency  would  be  to  create  ■ 
prejudice  against  the  prisoner;  but 
then,  of  course,  the  evidence  being 
legally  admissible  could  not,  perse, 
exclude  it.  The  same  question 
sometimes  arises  in  civil  cases;  bm 
Roupell  V.  Haws,  post,  citing  Pre»' 
cott  V.  JVifin,  9  Bing.  27.  The 
principle  is  always  the  same,  is  the 
evidence  sufficiently  connected  with 
the  matter  in  question? 
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Kingston,  coram  Cockbum,  C.  J.  ^863. 

PAGET  V.  BIRKBECK.  SurrpSpri,, 

Declaration,  that  the  defendant  by  himself,  his  in  an  action 
agents  and  servants,  broke  and  entered  the  lands  and  farm  againtt  a 
of  the  plaintiff,  and  with  horses  and  dogs  trampled,  trod  ^^^^^"^ 
down,  damaged,  and  destroyed  the  grass,  herbage,  and  v°*""'^\°^* 
cropsy  and  the  hedges  and  fences,  and  turned  and  let  loose  taken  the 
and  placed  upon  the  lands  dirers  foxes,  hares,  rabbits,  on^he"piain.* 
pheasants,  and  other  animals,  to  the  great  damage  of  the  ^^**  *"?»  ^^^ 

plaintiff.  hunting  and 

T^i  -■     ii.T    .        .1.  also  for  laying 

Pleas:  1.  Not  guilty.  down  rabbits, 

2.  Justification  under  an  agreement  for  the  shooting,  Jeing^e^^denee 

&C.  up  to  the  1st  of  March,  1862.  of  a  licence  to 

^     \  -         ,         -  .,,,..     lay  down  tome : 

3.  As  to  trespass  after  that  date,  an  equitable  plea  justi*  heid,  that  the 
fying  under  the  lease  granted  in  accordance  with  the  notTiabie  for" 
decree  in  equity  from  and  dated  on  that  day.  b^'th^licT""*^ 

4.  As  to  damage  up  to  that  date,  that  the  alleged  of  other  mem- 
damage  was  done  by  him  as  a  member  of  the  Surrey  and  hunt    2.  That 
Burstow  Hunts,  and  that  on  their  behalf  a  sum  of  8Z.  had  h®  JefiS-^da- 
been  paid  to  and  received  by  the  plaintiff  in  satisfaction  of  ™W  ^*^"®  ^y 

,„,...  rabbits  or  birds, 

the  alleged  injunes.  unless  he  had 

Issue  and  new  assignment:  that  the  action  was  brought  unreasonable 
for  other  injuries  than  those  covered  by  the  pleas  of  justi-  n"^^*"'^* 
fication,  and  which  excess  also,  on  the  other  hand,  was  d.  Thatadepo- 

,      .    ,  sition  made  on 

denied.  his  behalf  in  a 

suit  in  Chan- 
8hee,  Serjt.,  and  Patchett,  for  the  plaintiff.  i^  ^?''*!" 

*        J    '  '  r  himself  and  the 

Bavill^  Hawkins  and  Sir  George  Honyman^  for  the  de-  thc'same^ui 
fendant.  J^^  "^^^'T'  . 

was  not  admis- 

The  plaintiff  was  tenant  of  a  farm  (it  did  not  appear  for  nbie  against 

qumre. 
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1863.  what  term  or  interest).  In  March,  1860,  be  entered  into 
the  following  agreement,  on  which  the  plea  of  justi6catioD 
was  based,  the  interest  in  which  was  ultimately  assigned 
to  the  defendant : — 

**  Articles  of  agreement  made  and  entered  into  on  the  6th  of  March, 
1860,  between  John  Paget,  of  South  Park  Farm,  in  the  parish  of 
filetchinglj,  in  the  county  of  Surrey,  yeoman,  of  the  one  part,  and  Charlei 
ArkcoU,  of  Maidstone,  Esq.,  of  the  other  part  fn  consideration  of  the 
sum  of  50/.,  the  said  J.  Paget  doth  grant  and  demise  to  the  said 
Charles  ArkcoII,  and  his  assigns,  full  and  exclusive  right  and  liberty 
for  him  and  his  and  their  friends,  and  associates  and  others,  with  his 
and  their  permission,  gamekeepers,  servants,  and  attendants,  to  hunt, 
course,  fowl,  shoot,  and  otherwise  sport  in,  upon,  and  over  all  and 
every  the  farm  lands  and  premises  of  J.  Paget,  called  or  known  by  the 
name  of  South  Farm,  containing  in  the  whole  504  acres  (more  or  less) 
as  often  as  he  the  said  ArkcoII  shall  think  fit;  and  the  game,  fowl, 
rabbits,  and  other  things  there  killed  and  taken  to  carry  away  for  his  and 
their  use,  with  full  liberty  of  ingress,  egress,  and  regress  (they  doing  no 
wilful  damage  to  the  grain  or  other  produce  of  the  said  J.  Paget,  or  his 
or  their  tenants),  for  a  year,  from  the  1st  of  March,  1860."  Then  it 
was  further  stipulated,  that  during  the  term  Paget  should  not  hunt, 
course,  fowl,  shoot,  or  sport  over  or  upon  any  part  of  the  lands,  &c.,  and 
provided  that  at  any  time  before  the  1st  of  March,  1861  (the  expiration 
of  the  year),  ArkcoII  or  his  assignee  might  demand  a  lease  of  the  rights 
so  granted  for  a  term  not  exceeding  seven  years. 

In  1861,  there  was  a  similar  agreement  entered  into  be- 
tween the  plaintiff  and  two  persons  named  Cole  and 
Strange,  the  interest  in  which  was,  on  the  19th  February 
in  that  year,  assigned  to  the  defendant,  a  member  of  the 
Surrey  and  Burstow  Hunts.  Previously  to  that  there  had 
been  some  disputes  between  them  and  the  plaintiff,  who  in 
January,  1861,  signed  the  following  : — 

"Paper  signed  by  Mr.  Paget,  Mr.  Birkbeck,  and  Mr.  Mortimer  (Master 
of  the  Surrey  Hunt),  at  a  meeting  at  the  Greyhound  Inn,  Croydon, 
January  5,  1861 ;  present,  Mr.  Mortimer,  Mr.  Birkbeck,  Mr.  J.  Walker, 
Mr.  Duckworth,  Mr.  Brown,  and  Mr.  Paget  Mr.  Paget  having  agreed 
to  meet  them  to  settle  the  hunting  difference,  it  is  arranged  that  he  shall 
withdraw  all  hunting  notices  to  keep  off  his  land,  and  to  give  full  per- 
mission to  the  Hunt  to  cross  his  land  and  draw  his  covers,  on  condition 
that  the  Hunt,  either  the  Surrey  Hunt  or  the  Burstow  Hunt,  shall  pay 
all  fair  losses  of  poultry,  &c.,  and  all  vexatious  damage  by  hones  in 


HOME  CIRCUIT.  686 

croflsing  tbe  land,  and  taking  Mr.  Paget*8  hunting  and  abooting  in  the  1863. 

customary  way,  at  a  rental  of  50/.  for  500  acrea.  And,  on  the  above 
consideration  being  carried  out,  Mr.  Paget  consents  to  withdraw  all 
notices  to  warn  off  the  Hunt,  and  consents  to  their  hunting  over  and 
drawing  his  lands.  And  in  case  of  any  difference  arising,  Mr.  M. 
Walker  shall  act  as  arbitrator,  and  his  decision  is  to  be  binding ;  but  it 
is  understood  that  this  agreement  is  to  be  determinable  by  either  party 
by  six  months'  notice."  (Signed  by  Mr.  Birkbeck  and  Mr.  Mortimer, 
and  also  by  the  plaintiff.)  "  Memorandum. — That  Mr.  Birkbeck  undei^ 
takes  to  rent  the  shooting  from  Mr.  Paget."  (Signed  by  the  defendant 
and  the  plaintiff.) 

About  a  month  after  this,  Messrs.  Cole  and  Strange 
assigned  their  interest  to  the  defendant,  who  claimed  a 
lease  in  accordance  therewith,  which  the  plaintiff  refused 
to  grant.  The  defendant  Birkbeck  sued  Paget  in  equity 
for  a  performance  of  the  agreement  to  grant  a  lease,  and 
got  a  decree  to  that  effect  with  this  important  proviso — 
''  the  plaintiff  (Birkbeck,  the  now  defendant)  undertaking 
not  to  turn  down  rabbits."  This  decree  was  in  July,  1862, 
and  directed  the  execution  of  a  lease  to  be  dated  and  have 
effect  from  the  time  at  which  it  would  have  been  dated  if 
the  agreement  had  been  strictly  fulfilled, — viz.,  on  the  1st 
of  March,  1862.  All  through  the  year  1861,  disputes  had 
been  going  on  between  the  plaintiff  and  defendant  as  to 
hunters  coming  upon  the  land,  also  as  to  birds  and  rabbits 
alleged  to  have  been  brought  upon  the  land  by  the  de- 
fendant, and  in  November,  1862,  the  plaintiff  brought  this 
action.  He  was  called  as  a  witness  and  swore  to  cer- 
tain damage  to  his  crops  caused  by  the  hunts  and  also  by 
rabbits  and  pheasants,  and  he  denied  the  alleged  accord, 
declaring  that  it  related  to  an  assault.  As  to  the  hunting, 
be  said  the  defendant  appeared  to  be  the  principal  person, 
but  as  it  appeared  he  was  not  master,  and  did  not  appear 
that  he  had  brought  the  others,  but  only  that  he  had  come 
with  others. 

Bovill  objected  that  he  was  not  liable  for  any  damage 
not  proved  to  have  been  caused  by  his  own  horse,  and 
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CocKBURK,  C.  J.,  so  ruled  (a). 

That  cause  of  complaint  therefore  failed. 

As  regarded  the  pheasants,  it  was  admitted  that  200 
eggs  bad  been  brought  by  the  defendant  to  be  hatched  on 
the  farm,  but  that  this  was  with  the  plaintiflTs  knowledge 
and  assent. 

As  regarded  the  rabbits,  it  was  admitted  that  a  few  bad 
been  turned  down,  but  with  the  plaintiflTs  assent  or  acqui- 
escence, that  is,  that  he  knew  of  it  and  did  not  object 
The  evidence  of  the  plaintiflP,  however,  went  to  show 
excess. 

Tlie  plaintiff  having  been  cross-examined  as  to  the  de- 
positions in  the  suit  in  Chancery, 

Shee,  Serjt,  proposed  to  put  in  a  deposition  made  by 
a  person  examined  on  behalf  of  the  defendant  in  the 
Chancery  suit,  but 

CocKBURN,  C.  J.,  said  it  could  not  be  put  in  as  it  did 
not  appear  that  it  was  so  far  relevant  to  the  issue,  or  used 
or  adopted  by  the  defendant,  to  make  it  admissible  against 


(a)  If  it  gives  B.  leave  to  go  on 
a  field  in  which  A.  has  no  right, 
and  B.  goes  there,  this  will  not 
make  A.  liable  aa  a  co^espasser 
with  B.;  but  if  A.  authorizes  and 
orders  B.  to  go  on  the  field,  and  he 
does  so,  A.  is  a  joint  trespasser 
with  B.,  the  latter  being  an  autho- 
rity, the  fi)nner  a  leave  and  licence 
only.  (Robimon  v.  Vaughtony  8 
C.  &  P.  252.)  So  on  the  same 
principle  mere  ratification  does  not 
render  a  party  tiaUe  as  trespasser. 
(  WUion  V.  Tummon,  6  M.  &  G. 
236.)  But  there  must  be  evidence 
of  participation  or  previous  direc- 
tion or  authorization.  {Duke  of 
Brunswick  v.  Slowman,  8  C.  B. 
317;   Neate  v.  Harding,  6  Exch. 


Rep.  349;  Cobbelt  v.  Grey,  4 
Exch.  Rep.  729.)  In  the  case  of 
master  and  servant,  indeed,  the 
mere  presence  and  silent  acqoi- 
esoenoe  of  the  master  has  been 
held  to  make  him  a  trespasser  by 
the  act  of  his  servant,  as  in  the 
ease  of  the  master  sitting  by  the 
side  of  his  servant  who  u  driving. 
{Chandler  v.  BroughUm,  1  C.  &  M. 
29.)  But  that  rests  on  the  re- 
lation *  of  master  and  servant,  and 
doee  not  apply  to  independent  par- 
ties. No  doubt  presence  and  com- 
mon action  may  be  evidence  of  a 
common  precedent  design,  but  the 
point  was  not  so  put;  and9iurre, 
whether  there  was  evidence  enough 
to  raise  it? 
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him  in  this  action  as  an  admission  made  by  him  or  with 
his  authority  (a). 

At  the  close  of  the  case, 

CocKBURNy  C.  J.y  left  it  to  the  jury,  in  substance, 
whether  there  had  been  an  unreasonable  excess  in  bring- 
ing on  birds  or  rabbits  without  the  assent  of  the  plaintiff. 

Verdict  for  the  defendant. 


1863. 


(a)  The  test,  whether  depoci- 
tioni  in  a  former  Buit  are  admii- 
Bible  agaiDBt  the  parties  on  whose 
behalf  they  were  made,  wonld  seem 
to  be  whether  he  had  an  oppor- 
tunity of  knowing  what  was  con- 
tained therein,  and  knowingly  used 
them.  In  an  issue  from  Chancery 
between  A.  and  B.,  depositions 
produced  in  Chancery  by  A.,  in 
a  suit  of  C.  against  B.,  are  not 
admissible ;  Tin  da  l,  C.  J.,  Atkins 
V.  Humphries,  1  M.  &  R.  523; 
of  course  the  parties  must  be  the 
same ;  Humphreys  v.  Penson,  1 
My.  Se  Cr.  580;  sed  vide  Lorion 
V.  Kingstown^  5  CI.  &  Fin.  269. 


Where  they  are  the  same,  and  the 
witness  has  been  called  by  and  ex- 
amined for  the  one  party  in  Court, 
then  the  evidence  is  admissible 
against  him ;  as  where,  in  trespass, 
the  witness  has  been  called  and 
examined  by  the  plaintiff  on  a  pre- 
vious hearing  before  the  magis- 
trates. (Cole  V.  Hadley,  11  Ad, 
&  E.  807.)  The  point  was  not 
taken  here  as  to  the  use  of  the 
deposition,  with  the  knowledge  of 
its  contents,  which  turns  on  rather 
a  nice  point  of  Chancery  practice ; 
and  the  question  is  now  pending 
before  the  Court  of  Queen's  Bench 
in  a  case  of  Morgan  v.  Richards. 


This 


Croydofiy  coram  Bramwell,  JB, 

SCHWEITZER  v.  LONG  and  OTHBRS.  Surrey  Summer 

Jstizes. 

was  an  action  against  a  firm  of  colonial  brokers,  in  an  action 
who  carried  on  business  under  the  name  of  Long,  Wallace  ff^i^broker 
and  Rolfe,  on  a  bill  of  exchange  for  189Z.,  purporting  to  on  a  bUl  of  ex- 
be  drawn  by  one  Seifert,  at  Trieste,  on  the  16th  of  Janu-  question  as  to 
ary,  1863,  at  four  months,  and  accepted  by  Wallace  in  the  cept?*«w?that 
name  of  the  firm.  t'S"^' 

their  own 
knowledge  as  commercial  men,  whether  colonial  brokers  did  business  by  mesns  of  bills  of 
exchsnge :  and  evidence  being  given  to  show  that  they  did  not,  but  the  witnesses  admitting 
that  they  did  so,  sometimes,  though  it  was  not  usual ;  the  question  left  to  the  jury  was, 
whether  it  was  not  one  mode  by  which  they  carried  on  business. 

VOL.  III.  3   A  P.P. 
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Schweitzer 
«. 

LONO 

and  Ocherik 


Plea,  denying  the  deception. 

Ltuh  and  T.  J.  Clark  for  the  plaintiff. 

Bonilly  Joyce  and  W.  Barnard,  for  the  defendants. 

On  the  7th  of  February  the  bill  was  received  by  the 
plaintiff,  a  commission  agent  and  bill  discounter  in  Lon- 
don,  from  one  Low.  The  defence,  in  substance,  was  that 
the  bill  had  been  drawn  by  Wallace  in  fraud  of  the  firm. 

The  plaintiff  was  called  to  prove  he  took  the  bill  frooi 
Low,  and  gave  notice  of  it.  Then  one  Levy,  a  commis- 
sion agent,  was  called  to  confirm  his  case  by  proving  the 
drawing,  and  was  cross-examined  as  to  when  he  last  saw 
Seifert,  whose  name  was  to  the  bill  as  drawer,  and  what 
he  knew  of  him.  (Low  was  not  called.)  It  appeared  that 
in  April  the  partnership  with  Wallace  was  dissolved. 

Bcmll  proposed  to  tender  a  bill  of  exceptions  on  the 
point,  that  in  the  business  of  colonial  brokers  one  partner 
could  not  bind  his  co-partners  by  bills  of  exchange. 

The  learned  Judge  said  he  thought  it  might  be  a  ques- 
tion for  the  jury. 

Lush  said  he  should  also  think  it  was  a  question  on 
which  the  jury  might  find  from  their  own  commercial 
knowledge,  without  any  evidence. 

The  learned  Judob  said  there  certainly  were  matters  of 
common  knowledge  within  the  province  of  juries  without 
any  express  evidence  (a),  and  he  should  think  that  the 


(a)  It  i8  very  ancient  law,  al- 
though, until  lately,  it  had  become 
aomewhat  obsolete,  that  a  jury 
may  find  a  verdict  on  their  own 
knowledge,  without  evidence  as  to 
matters  of  a  public  nature,  as  cus- 
toms or  usages  of  business  or  the 
like.  Thus,  issue  upon  prescrip- 
tion, the  jurors  say  their  ancestors 
do  not  know  the  contrary,  nor 
have  any  information  to  the  con- 
trary, and  find  the  prescription,  it 


is  a  good  verdict.  (Year  Book,  34 
H.  6,  36.)  So,  in  another  case,  it 
was  said,  "  Evidence  is  not  given, 
but  to  inform  them  (the  jury)  in 
their  conscience  of  the  right;  (and) 
though  no  evidence  loos  given  of 
any  part,  or  they  will  not  give 
evidence,  yet  they  are  to  give 
verdict  on  one  side  or  other.'' 
(Vavisor,  J.,  Year  Book,  14  H. 
7,  29.)  Indeed,  in  the  origin  of 
trial  by  jury,  it  was  mainly  for  the 
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jury  might  be  asked  of  their  own  knowledge  whether  coIo-        1863. 
nial  brokers  did  not  carry  on  their  business  by  means  of  schwbitser 
bills  of  exchange.  v> 

The  jury  at  once  intimated  that  it  was  so.  ^nd  Other*. 

JBovill  said  he  should  then  address  the  jury^  urging  that 
evidence  was  necessary  of  authority  to  accept  bills.  It 
was  not  every  firm  that  had  implied  authority  for  all  its 
members  to  accept  bills  in  its  name. 

The  learned  Judob. — Not  every  firm,  no  doubt;  but 
every  mercantile  or  commercial  firm.  Not  a  firm  of  attor- 
neys, for  instance,  but  merchants  and  traders. 

Bovill  said  he  should  contend  that  it  required  evidence 
in  the  case  of  colonial  brokers.  In  the  business  of  colo* 
nial  brokers  there  was  no  necessity  for  bills  of  exchange 
being  accepted,  and  therefore  no  general  or  implied  autho- 
rity on  one  member  of  the  firm  to  bind  the  others.  Nor 
was  it  the  habit  of  this  particular  firm  to  use  bills  in  their 
business.  As  brokers  of  colonial  produce  they  had  no- 
thing to  do  with  bills.  There  was  no  authority  either  in 
law  or  in  fact  to  accept  this  bill.  It  was  no  part  of  the 
business  of  colonial  brokers  to  accept  bills,  and  though 
some  did  so  this  firm  did  not. 

One  of  the  defendants  produced  the  deed  of  partner- 
determination  of  matters  within  the  cate,  Bulst.  48.)  When  juries  came 
knowledge  of  the"  country,"  as  they  to  take  cognizance  of  matters  of  a 
were  called,  such  matters  as  seisin  private  nature,  which  could  only 
or  disseisin  (which  were  supposed  be  tried  by  evidence,  they  did  not 
to  be  matters  of  notoriety  in  the  lose  their  power  of  determining 
<*  country  "),  usages,  customs,  com-  matters  of  a  more  general  or  public 
raons,  and  matters  of  that  nature,  nature,  upon  their  own  knowledge, 
such  as  boundary.  (Bro.  Abr.  And,  upon  this  principle,  in  a 
"Trial,"  17.)  And  hence  it  was,  modem  case,  the  verdict  of  a  juxy, 
that  the  ancient  doctrine  of  venue  de  vicineto,  as  to  a  question  of 
rested  on  the  knowledge  of  the  boundary,  was  allowed  to  be  given 
"vicinage,"  and  the  principle  was,  in  evidence,  although  founded  only 
that  the  venue  should  be  where  on  the  knowledge  of  the  jury.  ( Re 
the  "country"  had  the  most  "know-  SuUon,  8  Ad.  k  £.  516.) 
ledge  "  of  the  matter.     ( LyskerrU*s         This  general  knowledge  of  juries 
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ises.        ship  dated  the  3l&t  of  December,  1861,  with  a  claose  that 

ScHWBiTSBR   '^^^^'^^r  ^f  ^he  partoers  should,  without  the  consent  of  the 

V.  other,  draw  or  accept  bills.    And  he  stated  that  to  his 

Long 

and  Otheri.  knowledge  none  of  the  members  of  the  firm  did  so.  The 
signature  to  the  bill  was  neither  that  of  the  witness  nor  of 
his  co-partner  (Long),  nor  had  it  anything  to  do  with  the 
business  of  the  firm,  nor  did  he  know  Seifert.  They  had 
heard  of  other  similar  matters  respecting  Wallace,  and  in 
October  last ''  stopped  his  signature  **  at  their  bankers — 
t.  e,f  directed  that  they  should  not  honour  it  in  any  way. 
It  was  no  part  of  the  business  of  the  firm  to  deal  in  or 
give  bills  of  exchange,  nor  were  colonial  brokers  in  the 
habit  of  so  doing,  and  he  never  knew  of  a  colonial  house 
doing  so.  The  City  regulations  did  not  allow  produce- 
brokers  to  deal  in  bills. 

The  learned  Bakok  observed  that  probably  the  jury 
would  be  aware  that  this  was  a  regulation  notoriously  dis- 
garded. 

The  jury  said  this  was  so. 

The  witness  being  pressed  in  cross-examination  as  to 
whether  colonial  brokers  did  not  accept  bills,  said  he  had 
heard  of  some  occasionally  doing  so.  The  business  of 
colonial  brokers  was  to  buy  and  sell  produce,  not  accept 
bills.  It  was  not  their  business  to  give  bills,  nor  usual 
to  do  so. 

The  other  co-defendant,  Long,  gave  similar  evidence. 
He  admitted,  however,  that  some  colonial  brokers  did  give 
bills,  and  it  had  been,  said  the  witness,  their  ruin,     fiut 

baa  been  repeatedly  appealed  to  of  ante,  p.  21 7 ;  or  broker,  Bradl^  r. 

late  by  judges,  on  matters  agricul-  Goddard,  ante,  p.  638.     Tbe  prin- 

tural  or  mercantile.  As,  on  a  ques-  ciple  is  of  some  importance,  for 

tion  as  to  tbe  authority  of  farm  ser-  there  are  many  cases  in  whieb  it 

yants  to  sell  horses  at  a  price  on  ere-  happens  that  no  express  evidence 

dit,  vide  North  v.Jachon,  Vol.  II.,  is  forthcoming,  upon  some  matter 

p.  199.     So  as  to  the  duty  of  an  of  this  nature,  whether  from  its 

agent;  Hajfes  v.  I'indal,  Ibid.  444.  being  so  well  known,  or  from  its 

So   as   to  the  duty  of  bankers;  being  supposed  to  be  matter  of  law. 
Foster  v.    The  Bank  of  Londofi, 
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respectable  brokers  did  not  use  bills^  and  it  was  unusual 
for  them  to  give  or  take  bills.  Nor  did  Russia  brokers, 
he  believedy  do  so. 

The  witness  said  he  knew  of  colonial  brokers  actually 
refusing  business  rather  than  take  bills.  . 

A  witness,  who  had  been  with  Rothschilds  twenty 
years,  being  asked  if  colonial  brokers  dealt  at  all  in  bills, 
he  said  he  belieyed  merchants  objected  to  such  bills, 
deeming  that  it  was  not  the  business  of  brokers  to 
give  bills.  And  although  he  had  known  of  colonial 
brokers  giving  bills,  he  did  not  know  that  it  was  the 
usage  among  them  to  do  so.  But  he  said  he  was  not  a 
bill-broker,  and  was  a  foreign  exchange  broker,  and  such 
bills  would  not  probably  come  to  him. 

A  witness,  who  had  been  a  colonial  broker  for  thirty 
years,  stated  that  it  was  not  the  practice  of  colonial 
brokers  to  accept  bills. 

The  learned  Jubob. — But  is  it  not  one  way  in  which 
they  carry  on  business  ? 

Witness. — It  is. 

Another  broker  stated  it  was  not  usual  among  colonial 
brokers  to  accept  bills. 

Bovill,  upon  this  evidence,  addressed  the  jury,  urging 
that  not  only  had  it  not  been  proved  that  colonial  brokers 
carried  on  business  by  means  of  bills,  but  it  had  positively 
been  disproved,  and  this  did  away  with  all  implied  autho- 
rity to  accept  this  bill;  and,  as  the  partnership  deed  nega- 
tived an  actual  authority,  therefore  the  defendants  were 
not  bound  by  this  bill.  No  doubt,  it  often  happened  that 
persons  whose  business  did  not  require  bills  did  give  or 
take  them  for  particular  purposes  or  pressing  reasons; 
but  that  was  far  from  showing  that  it  was  usual  or  neces- 
sary to  their  business  to  do  so,  and  a  partner  was  only 
bound  by  partnership  acceptances  in  the  way  of  the  part- 
nership business. 

Lush,  in  reply  on  the  part  of  the  plain  tiff,  ridiculed  the 


1868. 


Schweitzer 

Long 
and  Others. 
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V. 

Long 
and  Othera. 


^^j*        idea  that  colonial  brokers  did  not  accept  biHs  of  exchange, 
Schweitzer    ^"^  contended  that  his  client,  as  a  bond  fide  holder,  was 
clearly  entitled  to  recover. 

The  learned  Judob,  in  summing  up  the  case  to  the  jury 
said  the  question  was  one  of  the  liability  of  the  co-partners, 
which  depended  on  implied  authority  to  accept  bills  of  ex- 
change (a).   No  doubt  there  were  some  busmesses  in  which 
bills  were  not  used,  and  in  which  they  would  probably  be 
no  such  implied  authority — as,  for  instance,  stockbrokers; 
and  some  witnesses  of  the  highest  respectability  had  been 
called  to  prove  that  there  was  no  such  authority  in  the  case 
of  colonial  brokers.     The  only  doubt  was,  whether  they 
were  not  in  a  sense  too  respectable,  and  whether  they 
were  not  men  of  such  high  character  as  to  be  unaware  of 
the  practices  to  which  smaller  men  were  driven.     If^  how- 
ever, the  jury  were  satisfied  that  although  it  might  not  be 
the  best  way,  still  it  was  one  way  of  carrying  on  the  business 
of  colonial  brokers,  then  there  would  be  the  implied  au- 
thority to  accept  the  bill,  and  the  defendants  would  be 
bound  by  the  bill  in  the  hands  of  a  bond  fide  holder. 

Verdict  for  the  plaintiff. 


(a)  It  18  an  incident  of  a  com- 
mon trading  co-partnenhip,  that 
the  acting  partners  have  authority 
to  borrow  money  and  give  bills. 
(Broum  ▼.  Kidger,  28  L.  J., Exch. 
66 ;  not  of  others,  Yates  ▼.  Dalton, 


Ibid.  69.)  In  the  latter  case,  there 
was  merely  a  partnership  to  get 
orders  on  commission,  and  divide 
the  expenses;  and  that  was  held 
not  a  partnership  to  which  the 
authority  was  incident. 


(    693    ) 

1863. 

ZeweSy  coram  Cockbum,  C.J. 
REGINA  V.  RICHARDSON.  ^L^J'^ 

XHE  prisoner  was  indicted  for  administering  a  certain  On  an  indict- 
poison,  called  corrosive  sublimate,  to  Wm.  H.  Halsted  and  mfnistering' 
Martha  Halsted,  with  intent  to  murder  them,  &c.  poiwn  with 

'  '  intent  to 

Houpell  for  the  prosecution.  police  having, 

in  consequence 
Barrow  for  the  defence.  of  certain  in- 

formation. 

From  the  evidence  for  the  prosecution,  it  appeared  that  hottie  contain- 
the  prisoner  was  the  domestic  servant  of  the  prosecutor  jUV'^facruBcd 
and  his  wife,  and  that  there  was  no  one  else  but  herself  ^y  ^^  ?"■ 

,,.,,  ,.  ,,  ,».      Boner:  held, 

and  them  in  the  house  at  the  time,  and  that,  on  the  day  in  that  they  were 
question,  she  had  drawn  and  brought  up  to  table  some  close fronf" 
beer  for  their  dinner.     In  that  beer  was  found  a  quantity  whom  they  had 

.  ^  •'    the  mforma- 

of  corrosive  sublimate,  while  other  beer  which  she  had  tion. 
drawn  from  the  same  cask  for  her  own  dinner  was  per- 
fectly free  from  it :  so  that  it  was  clear  the  poison  must 
have  been,  either  by  accident  or  design,  in  the  jug  in  which 
she  had  drawn  the  beer  for  her  master  and  mistress.  She 
was  questioned  as  to  the  matter,  and  her  answers  at  the 
time  seemed  satisfactory.  About  three  weeks  afterwards, 
however,  some  communication  was  made  to  the  police, 
upon  which  they  searched  the  servant's  privy,  used  only 
by  the  prisoner,  and  in  the  soil  was  found  a  phial  contain- 
ing a  small  quantity  of  liquid,  containing  corrosive  sub- 
limate. 

At  the  trial  the  policeman  was  asked  from  whom  he 
received  the  information  alluded  to,  when  he  replied,  as  he 
had  previously  done  before  the  magistrates,  and  so  stated 
in  the  depositions,  that  he  and  all  the  West  Sussex  police 
received  printed  instructions,  amongst  which  was  one  for- 
bidding them  to  name  persons  from  whom  any  information 
was  received^  and  he  therefore  refused  to  say  who  were 

VOL.  III.  3  B  p.p. 
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Reqina 

V. 
RXCHARDION. 


his  infortnants,  unless  ordered  to  do  so  by  his  superin- 
tendent (a). 

CocKBURNy  C.  J.  (5),  ordered  him  immediately  to  answer 
the  question,  observing  that,  in  this  case  (c),  it  was  most 
material  to  the  ends  of  justice  that  it  should  be  stated. 

The  policeman  answered  that  he  had  the  information 
from  two  girlsi  who  were  not  called  as  witnesses  for  the 
prosecution  {d). 


(a)  Thii  regulation  must  bare 
been  inteuded  to  guard  against 
communications  to  mere  inquiries 
by  private  persons ;  it  could  not,  of 
course,  bind  ber  Mi^esty's  Courts 
of  Justice,  and  tbe  policeman  must 
bare  been  very  iU-instructed  to  sup- 
pose so. 

(6)  Wbose  attention  bad  been 
previously  called  to  tbe  point  by  a 
memorandum  made  in  tbe  mai^in 
of  tbe  depositions  by  tbe  magis- 
trates, to  the  effect  that  tbe  police* 
man  bad  been  asked  the  question 
before  them,  and  that  they  had 
allowed  him  to  decline  to  answer. 

(c)  See  Taylor  on  Evidence,  drd 
edition,  s.  861.  It  is  stated  that, 
in  R,  V.  Hardy,  24  How.  Stote 
Trials,  (see  also  Gr.  Ev.  s.  250  in 
part,)  tbe  Judges  were  unanimously 
of  opinion  that  questions  tending 
to  the  discovery  of  the  channels  by 
which  tiie  information  was  given 
to  the  oflScers  of  justice  were,  upon 
the  general  principles  of  public  con- 
venience, to  be  suppressed.  The 
learned  author,  however,  states  the 
rule  as  one  in  which  the  evidence, 
excluded  from  motives  of  public 
policy,  comprises  secrets  of  state 
or  matters  the  disclosure  of  which 
would  be  prejudicial  to  the  public 
interest  And  he  says,  in  sect. 
862,  « It  may  be  doubted  whether 


this  rule  of  protection  extends  to 
ordinary  prosecutions  (per  Pol- 
lock, a  B.,  16  M.  &  W.  ISi;; 
and  even  when  it  applies,  as  it  un- 
questionably does  whenever  the 
Government  is  directly  concerned, 
it  may  sometimes,  if  rigidly  en- 
forced, be  productive  of  great  in- 
dividual hardship,"  &c. 

Mr.  Best,  also  (Principles  of  Law 
of  Evidence,  3rd  edition,  s.  607), 
confines  the  rule  to  political  cases. 

{d)  Though  in  this  particular 
case  it  was  not  so,  yet  it  might  be 
in  similar  cases,  that  the  informa- 
tion was  given  by  or  derived  from 
the  really  guilty  party,  with  a  view 
to  divert  suspicion  from  bimsel( 
and  fix  it  on  an  innocent  person. 
Or,  again,  it  might  be  (and  in  this 
case  it  was  so),  that  the  information 
was  derived  from  the  accused  her- 
self, and  was  accompanied  by  a 
statement  showing  her  innocence. 
In  point  of  fact,  she  had  the  sub- 
limate for  application  to  a  sore  on 
her  leg,  and  had  poured  some  into 
the  bottle  to  use  it  for  that  purpose, 
but  had  forgotten  it  when  she  drew 
the  beer.  The  effect  of  applying 
the  supposed  rule  in  such  cases,  it 
is  manifest,  would.be  to  enable  pro* 
secutors  or  policemen  to  produce 
such  portions  of  evidence  as  they 
might  please,  and  to  withhold  the 
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Barrow  cross-examined  with  a  view  to  elicit  that  the 
accused  might  have  had  the  corrosive  for  a  sore  on  her 
leg.  But  the  chemist^  whose  name  was  on  the  bottle,  could 
not  recollect  the  circumstances  under  which  he  sold  it. 

CocKBURN,  C.  J.,  in  summing  up  the  case  to  the  jury, 
pointed  out  the  importance  which  their  evidence  might 
have  been  in  the  case.  They  could  have  stated  how  it 
was  they  had  come  to  know  that  the  bottle  was  where  it 
was  found,  and  perhaps  could  have  given  some  clue  as  to 
the  person  who  put  it  there. 

Verdict,  Not  Guilty. 
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witnesses,  the  whole  of  whose  evi- 
dence might  demonstrate  the  inno- 
cence of  the  accused.  It  is  extra- 
ordinary that  it  should  ever  have 
been  supposed  that,  (in  ordinary 
cases,  at  all  events,)  there  ever  was 
such  a  rule,  and  the  latest  writer  on 
the  subject,  Mr.  Best,  entirely  ig- 
nores it  except  in  political  cases. 
And  it  may  deserve  consideration 
whether,  even  in  such  cases,  it 
applies  where  the  question  is  asked. 


1863. 


Rboina 

RiCHARDSOK. 


not  merely  with  a  view  to  elicit  the 
name  for  purposes  of  observation  on 
credit,  &c.,  but,  as  in  the  present 
instance,  the  party  who  gave  the 
information  muU  have  been  in  a 
position  to  disclose  something  fur- 
ther as  to  the  facts  of  the  case :  as, 
for  example,  in  this  case,  how  the 
informants  came  to  find  the  bottle, 
or  from  whom  they  had  the  inform- 
ation. 
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1808. 
"^^^^  Kingsian,  coram  Cockbwm,  C.J. 

Spring  Jssius,       MEYER  AND  ANOTHER  V.  BARNETT  AND  ANOTHBR. 

The  defend-  . 

™kcS!"h.dan  -oLCTION  by  a  Belgian  firm  of  gun-barrel  manufacturers, 
interyiew  with  Messrs.  Mcycr  and  Co.,  of  Li^ge,  against  a  firm  of  gun- 
gun-barrel  '  makers  in  London,  for  not  accepting  and  paying  for 
Sbkh"'*^  20,000  gun-barrels,  according  to  contract  The  first 
■pecimenbar-    count  set  forth  a  special  contract,  by  which,  on  the  7lh 

rcl  was  pro-  ■  '     ^  * 

ducedoneach  'NoYcmber,  1861,  it  was  agreed  by  and  between  the 
defendants^  plaintifis  and  defendants  that  the  plaintiffs  should  sell 
then  wrote  to    ^^^  deliver  to  the  defendanU,  and  that  the  defendants 

the  plaintiffs 

proposing  to  should  buy  and  accept  from  the  plaintifis  20,000  gun- 

them  20.000  barrels  of  the  same  quality  as  a  sample  then  shown  by 

^f thewme  ^^  plaintiffs  to  the  defendants,  and  to  be  made  according 

^?*^'*L.*f  ***•  to  *  pattern  decided  upon  by  the  defendants,   at  the 

pie/'  to  he  price  of  9s,  6d.  per  barrel,  payable  on  delivery  at  the 

ing  to  a*pat-  '  plaintiff's  factory  at  Lifege :  the  delivery  to  be  by  instal- 

tern  decided  ments,  the  whoIe  within  five  calendar  months  from  the 

on  oy  the  ' 

defendanU."      date  of  the  contract ;  10  per  cent,  to  be  kept  back  as  a 

and  the  plain-  .       o        •  .  o      •  j*    «  a 

tiffs  wrote  Security  for  the  strict  performance  of  the  contract  Aver- 
«Se?erawcon.  "^^nt,  that  the  plaintiffs  sold  and  delivered  to  the  defend- 
tained"  in  such  ants  a  part  of  the  said  barrels,  and  were  ready  and  willing 
admitted  that  to  deliver  residue  according  to  contract.  Breach,  that  the 
proJuced^y  defendants  would  not  accept  the  residue. 
»t*the  inter"''  Second  count,  on  an  alleged  substituted  contract,  on 
view  was « fine-  3rd  Mareh,  1862,  after  delivery  of  part  of  the  barrels 
that  those  to  Under  the  first  contract,  and  before  the  expiration  of  the 
Hmwereto^  ^^®  calendar  months;  under  which  substituted  contract, 
"rough-hored,»»  the  residue  were  to  be  delivered  with  a  certain  modifica- 

and  so  neces- 
sarily a  little 

larger  in  the  bore :  and  in  an  action  for  not  accepting  those  supplied,  the  contest  being 
whether  they  were  **  according  to  the  pattern,"  or  varied  more  from  it  than  they  ought,  being 
much  larger  than  the  standard  which  the  buyer  had  to  supply  guns  to  : — Held,  that 
parol  evidence  was  admissible,  at  all  events,  to  show  whether  the  minds  of  the  parties  ever 
were  ad  idem,  and  whether,  in  fact,  they  ever  contracted  at  all ;  and  semble,  also,  to  espkdu 
the  contract. 

Inspection  was  granted  to  the  defendants  under  the  C.  L.  P.  Act,  1854,  s.  58,  of  the 
pattern  barrel,  in  the  possession  of  the  plaintiffs,  and  of  the  residue  of  the  barrels  tendered, 
many  of  which  were  produced  in  Court  and  inspected  and  gauged  by  witnesses  in  the 
presence  of  the  jury. 


HOME  CIRCUIT.  697 

Uon.     Averment  of  conditions  precedent.     Breach,  non-         1863. 


acceptance  of  such  residue.  ^ 

Indebitatus  counts  for  goods  sold,  &c.  and  Another 

Particulars  claimed  the  residue  of  the  price  of  11,726      barnbtt 

barrels  at  95.  6d.  •''**  ^°^^*'- 

Pleas :  1 .  Denying  the  alleged  contract. 

2.  Denying  the  plaintiffs'  readiness  to  deliver  according 
to  contract. 

3.  Never  indebted. 

4.  Payment. 

Bovill  and  Sir  O.  Honyman  for  the  plaintiffs. 

Lush  and  Murphy  for  the  defendants. 

On  the  7th  November,  1861,  one  of  the  defendants  sa^ 
Meyer,  one  of  the  plaintiffs,  in  company  with  two  agents 
of  theirs  named  Elham  and  Manser,  and  discussed  a 
proposed  order  by  the  defendants  for  gun-barrels.  A 
card  was  then  delivered  by  the  plaintiffs  to  the  defendanti 
which  mentioned  the  specific  sizes  of  the  bores  to  be 
ordered  as  required.  Two  sample  barrels  were  on  that 
occasion  produced,  one  by  the  plaintiff,  the  other  by  the 
defendant.  Ultimately  the  defendant  wrote  to  the  plain- 
tiffs a  letter  of  the  above  date,  containing  the  terms  of 
the  contract  declared  on  in  the  first  county  and  which  ran 
thus  2— 

"In  reference  to  our  interview,  we  beg  to  inform  you  that  we  are 
prepared  to  purchase  of  you  the  20,000  barrels  of  the  same  quality  as 
the  sample  shown ;  and  to  he  made  according  to  pattern  decided  on  by  us^ 
at  the  price  of  9«.  6d,  per  barrel,  payable  at  the  factory  in  Liege  on  de- 
livery, Sec ;  the  whole  within  five  calendar  months  from  the  date,  &eJ' 

Bovillf  in  opening  the  case  for  the  plaintiffs,  stated  that 
the  contract  was  entered  into  by  the  defendants  for  the 
purpose  of  manufacturing  guns  to  sell  and  supply  the  belli** 
gerents  in  the  war  between  the  ''  United  "  and  the  ''  Con- 
federate*' States  of  America;  that  the  contract  was  entered 
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1863.        into  before  the  Queen's  proclamation  of  neutrality  (a% 
^^  issued  the  4th  December,  1861,  prohibiting  the  exportation 

and  Another  of  arms,  &c.  That  the  result  of  that  proclamation  had 
Barnett  ^cQ  ^o  prevent  the  exportation,  and  thus  to  deprive  the 
plaintiffs  of  a  market  for  the  barrels  which  the  defendants 
had  refused  to  accept.  And  this  was  alleged  as  the  main 
head  of  damage.  And  it  was  indeed  suggested,  that  the 
proclamation  caused  a  fall  in  prices  which  led  to  the  de- 
fendants' rejection  of  the  contract. 

The  witnesses  avowed  that  the  manufacturers  supplied 
both  the  belligerents  with  arms,  &c.,  being  quite  indifferent 
to  their  destination ;  and 

Lush,  for  the  defendants,  elicited  from  some  of  them 
that  the  proclamation  ceased  to  have  any  effect,  after  a  few 
months,  in  preventing  the  exportation  of  arms  to  either  of 
the  belligerents. 

It  appeared  that  gun-barrels  for  military  use  were  first 
made  **  rough,"  and  then  "  fine-bored  "  inside,  and  "  fine- 
polished"  outside,  so  as  to  reduce  the  ^bore"  of  the 
interior  and  the  gauge  of  the  exterior,  to  the  required 
standard,  which,  in  the  Enfield  rifle,  is  '675  of  an  inch, 
as  measured  by  decimals  of  an  inch. 

It  was  admitted  that  the  defendants  handed  a  pattern 
barrel  to  the  plaintiff.  There  was  a  conflict  of  testimony 
as  to  the  identity  of  this  pattern  barrel.  But  it  was  ad- 
mitted that  the  calibre  of  the  pattern  barrel  thus  provided 
by  the  defendant  was  '577  (decimal)  inch,  the  bore  of  the 
Enfield  rifle.  And  it  was  also  admitted  that  the  barrels 
supplied  by  the  plaintiffs  were  several  decimals  of  an  inch 
smaller  in  the  bore ;  and  that  this  was  objected  to  from  the 
first  by  the  defendants. 

The  case  for  the  plaintiffs  was  that  they  would  pro- 
perly be  several  decimals  smaller  when  delivered  to  the 

(a)  The  4th  December,  1861 ;  ante.  The  contract  was  a  mouth 
vide  the  case  of  the  Alexandra,      previous. 
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defendants,  and  that  they  would  be  '^  according  to  the 
pattern"  in  that  state,  although  it  was  admitted  that  the 
guns,  when  delivered  by  him  complete  under  his  contract, 
would  be  of  the  bore  of  the  EnEeld  rifle,  '577 ;  the  differ- 
ence being  properly  allowed  for  '^  fine-boring**  by  the  gnn- 
maker.  The  case  for  the  defendants  was  that  the  difference 
was  much  greater  than  ought  to  be  required  for  ^'fine- 
boring;"  and  that  it  would  require  a  good  deal  of  what 
was  called  '' rough-boring,"  to  reduce  the  barrel  near 
enough  to  the  required  bore,  and  that  rough-boring  was 
the  work  of  the  barrel-maker,  not  the  gun-maker;  and 
that,  therefore,  the  barrels  were  not  ^'according  to  the 
pattern." 

On  the  15th  November,  the  defendants  having  had  no 
answer  to  their  letter,  and  having  written  again  for  an 
answer,  they  received  a  letter  from  Elhara,  the  plaintiffs' 
London  agent,  to  the  effect  that  he  had  made  out  a  con- 
tract in  the  terms  of  the  defendants'  letter,  and  sent  to 
Li^ge  for  signature,  but  that  his  principals  raised  a  diflS- 
culty  as  to  the  mode  of  payment  on  part  delivery,  and  the 
letter  concluded  thus : — 

**  I  have  taken  the  sample  barrel  with  m^." 
On  the  28th  November,  1861,  the  plaintiffs  wrote  the 
defendants  a  letter  in  these  terms : — 

'*  We  acknowledge  the  receipt  of  your  letter  of  the  7lh,  inclosing  an 
order  for  20,000  barrels  of  a  quality  and  bore  similar  to  the  samples  we 
have  sent  you.  We  now  write  to  inform  you  that  we  accept  the  order 
on  the  lemu  and  conditiom  contained  in  your  letter,  &c.*'  (a) 

On  the  24th  February,  1862,  the  first  parcel  of  650 
gun-barrels  were  received  and  examined  by  the  defendants, 
and  they  at  once  wrote  to  the  plaintiffs  that  the  bore  was 
too  small,  the  outside  gauge  too  large,  &c. 

On  the  28th  February,  1862,  the  plaintiffs  replied 
thus : — 

''  It  is  possible  that  athong  the  first  deliveries  there  are  still  smaller 

(a)  Vide  ante,  ^697. 
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borea.  To  avoid  all  misnnderstaDding^  we  have  tkiM  day  tent  to  you  m 
barrel,  breeched  at  toe  thall  eitcutt  the  whole  of  your  order ^  with  the  cui- 
tomary  allowance.  We  have  also  enclosed  the  breech  which  you  gave 
us  in  London.  You  will  see  that  our  breech  ii  so  lai^e  that  aufficient  is 
left  for  filing." 

On  the  2Qd  March,  Elham  wrote  to  the  defendants, 
complaining,  on  behalf  of  the  plaintiffs,  that  3,750  barrels 
had  been  refused  by  the  defendants'  agents  at  Li^ge. 

On  the  3rd  March,  the  defendants  wrote  Elham  in  reply, 
requesting  that  in  future  the  alterations  specified  might 
be  made  in  the  barrels,  and  that  they  might  be  filed  ^'  liht 
the  pattern  sent**  not  expressly  defining  which  pattern. 

This  was  the  letter  relied  on  as  the  substituted  contract, 
declared  on  in  the  second  count,  and  it  was  opened  for  the 
plaintiffs  that  a  sample  barrel  had  been  sent  with  the  abo?e 
letter,  which  was  denied  on  the  part  of  the  defendants. 

On  the  26th  March,  the  plaintiff  Meyer  came  to  London, 
and  saw  the  defendants'  foreman,  and  went  to  the  factory, 
and  was  shown  the  barrels  which  had  been  delivered,  and 
which,  it  was  explained  by  the  defendants,  were  not  ac- 
cording to  the  pattern  in  their  bore  and  gauge. 

On  the  28th  March,  the  defendants  wrote  to  the  plain- 
tiffs,  complaining  that  it  had  been  agreed  that  the  barrels 
should  be  the  same  as  the  pattern  barrel,  but  that  they 
were  not  so ;  and  that  they  desired  that  they  might  be 
made  so ;  and  until  this  was  done,  they  would  not  receive 
any  more. 

Meantime  various  deliveries  had  taken  place,  up  to 
March,  and,  in  the  result,  8,274  barrels  had  been  delivered, 
and  the  residue  were  tendered  and  refused  in  April.  The 
sum  of  £3,922  had  been  paid*  The  price  of  the  barrels 
delivered,  if  according  to  contract,  would  be  £3,930,  but 
if  the  first  24  were  excluded,  the  amount  would  be  only 
equal  to  the  amount  which  had  been  paid. 

The  defendants  had  declined  to  receive  anymore  barrels. 

The  question  was,  whether  the  barrels  already  delivered 
were  according  to  contract:  it  appeared  to  be  admitted 
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that  if  they  were  so^  the  plaintiffs  were  ready  to  deliver 
the  residue  of  the  20,000. 

Evidence  was  adduced  on  the  part  of  the  plaintiffs 
to  show  that  at  the  time  of  the  interview  before  the 
letter,  the  pattern  barrel  produced  by  the  defendants 
was  not  produced  as  a  pattern  of  what  the  bore  and 
gauge  were  to  be  when  the  barrels  were  delivered  by  the 
plaintiffs,  but  of  what  the  guns  were  to  be  when  finished 
by  the  defendants ;  that  the  barrels  delivered  to  him  were 
to  be  "  rough-  bored,"  and  that  the  pattern  was  a  "  fine- 
bored"  barrel,  and  only  produced  to  show  what  the  barrels 
would  be  required  to  file  down  to  when  fine*bored. 

Evidence  was  adduced  on  the  part  of  the  defendants  to 
show  that  the  barrels  as  delivered  were  not  "  according  to 
the  pattern  barrel"  produced  by  them,  and  were  not  in 
such  a  state  as  to  satisfy  a  contract  that  the  barrels  should 
be  according  to  that  pattern,  because  they  would  require 
rough  filing  to  reduce  them  to  the  bore  required — 
viz.,  -677. 

Notice  had  been  given  to  produce  the  pattern  barrel, 
and  this  was  accordingly  produced  by  the  plaintiffs,  and 
was  found  to  be  **  fine-bored." 

In  the  course  of  the  evidence, 

CocKBURN,  C.  J.,  observed — If  the  contract  was  that  the 
barrels  should  be  **  according  to  the  pattern,"  parol  evidence 
could  not  properly  be  received  to  show  that  they  were  not  to 
be  so.  If  the  parol  evidence  was  properly  received  on  the 
part  of  the  plaintiffs,  then  the  question  for  the  jury  would 
be  whether  the  minds  of  the  parties  were  ever  ad  idem  ;  so 
far  as  it  rests  on  the  letters,  they  were  to  be  ''  according  to 
the  pattern ;"  if  they  were  not  agreed  as  to  that,  then  there 
was  never  any  contract  at  all. 

JBovill  said  the  defendants  admitted  that  the  barrels 
were  not  to  be  exactly  according  to  his  pattern ;  and  so 
they  sought,  he  said,  to  vary,  by  parol,  the  terms  of  the 
letters,  which  were  not  identical. 
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1863.  CocKBURKy  C.  J.— Then  there  is  no  contract  (a).    I  will 

"^■^^^^^      reserve  leave  to  move  on  the  pointy  but,  in  my  opinioo,  io 

and  Another    that  view,  there  never  was  any  contract    I  shall  ask  the 

Barmett     i^^>  however,  whether  the  defendants  ever  intended  to 

and  Anotiier.  contract  to  take  barrels  of  a  bore  under  •674. 

The  evidence  for  the  defence  went  to  show  that  the 
average  bore  of  the  barrels  delivered  was  *569,  and  that 
only  a  few  came  so  high  as  *570. 
The  defendants'  pattern  was^ne-bored  and  polished. 
The  defendants  and  their  witnesses  had,  under  a  Judge's 
order  (i),  inspected  the  pattern  gun-barrel,  which  they  had 
delivered  to  the  plaintiffs,  and  which  was  in  the  possession 
of  the  plaintiffs'  attornies  in  this  country,  and  also  a  barrel 
similar  to  those  already  supplied  by  the  plaintiffs  to  the 
defendants. 

The  case  for  the  defence  was,  that  the  bore  was  to  be 
that  of  the  pattern  barrel  decided  upon  by  the  parties,  and 
referred  to  in  the  letters,  and  that  its  bore  was  *574  of  an 
inch,  the  exact  bore  required  being  '577,  and  three  de- 
cimals being  allowed  for  the  effect  of  '' fine-filing"  (which 
in  the  process  of  finishing,  &c.  slightly  enlarges  the  bore), 
whereas  the  barrels  supplied  by  the  plaintiffs  were  not 
above  *560of  an  inch — full  14  degrees  or  decimals  smaller 


(a)  As  in  the  case  of  brokers* 
notes  not  corresponding. 

(6)  An  order  by  Wilde,  B.,  12th 
June,  1862,  under  the  Common 
Law  Procedure  Act,  1854,  s.  58. 
**  Either  party  shall  be  at  liberty  to 
apply  to  a  Judge  for  an  order  for 
the  inspection,  by  the  jury  or  by  him- 
self or  his  witnesses,  of  any  real  or 
personal  property,  the  inspection 
of  which  may  be  material  to  the 
proper  determination  of  the  ques- 
tion in  dispute."  This  section  is 
not  in  terms  restricted  to  property 
'*in  the  custody,  possession  or  power 
of  the  opposite  party,"  as  in  the 


case  of  inspection  of  documents 
under  s.  50;  but,  no  doubt,  in 
principle  it  must  be  so  limited: 
and  see  Motley  v,  TU  Great  Ceii- 
tral  Gas  Company^  2  Fost.  &  Fin. 
373  ;  Bennett  v.  Griffith^  7  Jar., 
N.  S.  284.  There  is  a  simOar  pro- 
vision in  the  Patent  Act,  as  to 
which  see  Patent  T^fpe  Company  ▼• 
HarrUony  29  L.  J  ,  Ex.  977 ;  Mea- 
dows v,  Kirkman,  29  L.  J.,  Ex.  207; 
Holiiind  V.  Fox,  3  £.  &  B.  977; 
see  also  Twentyman  v.  Barnes,  2 
De  Gex  &  J.  225  ;  Davis  v.  Pem- 
herton,  1 1  C.  B.,  N.  S.  628.  Et  vide 
note  to  Line  v.  Taylor^  post ,  p.  731. 
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in  the  bore  than  the  alleged  ''pattern/'  and  the  wit- 
nesses for  the  defence  stated  that  the  barrels  were  rejected 
as  too  small  in  the  bore.  Their  evidence  was  to  the  effect 
that  to  reduce  the  bore  by  these  14  degrees  would  involve 
the  use  of  machinery  which  he  had  not  got,  and  would 
enhance  the  expense  by  hundreds  of  pounds,  and  that 
*577  was  the  Government  gauge  of  the  bore,  to  which 
it  was  necessary  that  guns  for  military  use  should  be  re- 
duced. 

And  the  case  set  up  for  the  plaintifis,  in  reply  to  that  set 
up  for  the  defence,  appeared  to  be  that  there  was  no  pattern 
or  sample  as  to  bore,  but  that  as  it  was  well  known  that 
-577  was  to  be  the  ultimate  gauge  of  the  bore,  the  barrels 
supplied  were  to  be  of  such  a  bore  as  would — allowing  a 
reasonable  latitude — "work  down"  to  that  gauge. 

In  the  course  of  the  cross-examination,  there  arose  not 
only  a  question  as  to  what  the  sample  or  pattern  barrel 
was,  but  also  as  to  what  was  the  bore  of  the  barrels 
supplied,  which  (as  has  been  mentioned)  the  defendants 
contended  was  only  *560,  whereas  the  plaintiffs  contended 
it  was  -672. 

In  the  course  of  the  cross-examination  of  the  witnesses 
for  the  defence,  a  box  containing  fifty  of  the  barrels  which 
had  been  supplied  was  opened,  and  they  were  challenged 
by  the  plaintiffs'  counsel  to  gauge  their  bore,  and  it  was 
found  that  some  of  them  took,  though  with  difficulty,  a 
*572  gauge,  while  others  would  just  take  *566  or  *570;  but 
then  it  was  said  that  some  of  them  were  rusted  (a).  As 
regarded  the  external  gauge,  it  was  admitted  that  they 
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(a)  This  part  of  the  case  strongly 
illustrated  the  application  and  the 
utility  of  the  clause  in  the  Common 
Law  Procedure  Act,  1854,  s.  58, 
OS  to  inspection,  hy  the  parlies  and 
witnfstet,  of  real  or  personal  pro- 
perty (a  view  only  applying  to  real 
property,  and  to  jurors),  the  in- 


spection of  which  may  be  material 
to  the  proper  determination  of  the 
question  in  dispute.  Of  course  this 
can  only  apply  to  property  in  the 
possession  or  control  of  one  of  the 
parties.  And  in  such  a  case  as 
this  the  clause  would  clearly  apply. 
Vide  Line  v.  Taylor,  post,  p.  731. 
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would  not  suit  the  size  of  a  '577  bore  rifle,  but  then  it 
was  conteuded  that  this  did  not  allow  for  *' fine-filingy** 
and  that  the  contract  of  the  plaintiffs  was  only  to  famish 
barrels  in  the  '^  rough  *'  state,  neither  fine- bored  nor  fine- 
filed. 

Several  cases  of  barrels  which  had  been  delivered  by  the 
plaintiffs  were  produced  in  Court,  and  specimens  taken 
therefrom  at  hazard  were  examined  by  the  witnesses  and 
gauged  in  the  presence  of  the  jury,  and  it  appeared  that 
on  the  average  they  would  not  take  the  bore  *572. 

The  Chief  Inspector  of  Government  barrels  stated  that 
the  plaintiffs'  barrels  were  fine-bored,  but  not  sofliciently 
so,  and  not  in  the  condition  in  which  they  ought  to  have 
been  when  delivered  to  the  manufacturer;  that  the  Go- 
vernment rejected  barrels  at  the  bore  of  '572  ;  that  the 
plaintiffs'  barrels  might  satisfy  a  contract  to  deliver  barrels 
rough  and  unfiled ;  but  that  it  would  depend  on  the  terms 
of  the  contract,  as  barrels  were  always  ordered  to  a  parti- 
cular size  or  bore. 

On  the  whole  it  appeared  that  out  of  the  box  of  fifty 
barrels,  which  were  inspected  and  gauged  in  the  presence 
of  the  jury,  an  operation  which  took  up  a  great  deal  of 
time  (a),  hardly  any  would  take  the  -572  gauge  easily,  and 
many  would  not  take  it  at  all.  Not  altogether  satisfied 
with  the  result  of  one  box  of  fifty,  another  box  of  fifty# 
which  were  said  to  have  been  cleaned  out,  was  opened  and 
tested  in  the  same  way,  but  the  result  was  not  more  favour- 
able to  the  plaintiffs,  for  they  seemed  most  of  them  to  run 
below  '570,  and  many  of  them  not  to  go  above  *566.  At 
last  it  was  taken  that  the  majority  or  average  were  *566. 

On  that  footing,  Cockburn,  C.  J.,  observed  that,  unless 


(a)  This  would  be  necessary,  to 
have  the  full  advantage  of  the  in- 
spection by  the  witnesses,  where 
the  result  of  these  examinations 
was  disputed,  and  although  there 


may  he  no  compulsory  process  to 
procure  the  production  of  articles  in 
Court,  the  party  in  whose  possession 
they  had  been  inspected  would  not 
be  likely  to  withhold  them. 
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the  contract  could  be  satisfied  by  a  '666  bore,  there  ap- 
peared to  be  an  end  of  the  case,  so  that  the  case  now 
turned  entirely  on  what  was  the  effect  of  the  contract. 
At  the  close  of  the  evidence  for  the  defence, 
Lushf  in  summing  up  the  case  for  the  defence,  contended 
that  if  there  was  any  contract  at  all,  it  was  contained  in 
the  defendants'  letter  of  November  7,  1861,  and  that  it 
meant  that  the  barrels  were  to  be  of  the  bore  of  the 
pattern. 

JBovill  proposed  to  call  witnesses  to  show  that  the  barrels 
which  the  plaintiffs  had  supplied  were  reasonably  in  ac- 
cordance with  a  contract  to  deliver  ''  rough  **  barrels ;  but 

Lush  admitted  that  this  was  so,  and  in  summing  up  the 
case  for  the  defence,  said  that  the  question  now  came  to 
this, — ^What  was  the  contract  between  the  parties? — 
whether  it  was  for  20,000  gun-barrels  of  the  particular 
pattern  of  the  barrel  produced  when  the  contract  was 
made,  or  was  it  for  20,000  barrels  in  the  rough — twelve  or 
fourteen  decimal  degrees  of  an  inch  too  small  for  the  re- 
quired bore,  so  as  to  throw  on  the  purchasers  all  the  labour 
and  expense  of  filing  them  down  to  that  bore? 

Bovill,  for  the  plaintiffs,  contended  that  the  contract 
was  for  rough  barrels,  which  could  be  fine-bored  up  to  the 
required  bore. 

CocKBURN,  C.  J.  (to  the  jury). — There  are  two  questions 
for  you.  First,  was  there  any  contract  at  all  ?  Secondly, 
what  was  it  ? 

As  to  the  first,  if  the  minds  of  the  parties  were  never 
ad  idem;  if  there  never  was  a  mutual  assent  to  the  same 
terms,  there  was  never  any  contract.  If,  for  instance, 
they  misunderstood  each  other,  there  was  no  contract. 

Supposing  they  ever  agreed  as  to  terms,  what  were  the 
terms  agreed  upon  ? 

The  evidence  is  contradictory  as  to  what  passed  at  the 
interview  prior  to  the  letter  of  7th  November,  1861.    That 
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letter,  however,  is  most  important,  as  indicating  what  had 
been  agreed  upon,  and  it  points  certainly  to  a  specific  bore. 
What  is  the  ordinary  meaning  of  the  words  ^*  according  to 
pattern?^*  It  is  for  you  to  consider  whether  they  do  not 
mean  that  the  bore  b  to  be  that  of  the  pattern.  If  so, 
then  it  is  admitted  that  the  barrels  delivered  and  tendered 
were  not  so. 

The  first  question  then,  is,  whether  there  was  any 
contract  at  all  between  the  parties?  For  if  tbey  had 
not  really  come  to  a  mutual  understanding  and  agree- 
ment there  was  no  contract.  The  plaintiffs  set  up  one 
view  of  the  supposed  contract;  the  defendants  set  up 
another.  The  one  side  said  it  was  a  contract  for  *'  rough 
barrels;"  the  other  side  said  it  was  for  barrels  after  a 
particular  pattern.  The  card  delivered  by  the  plaintiffs 
to  the  defendants  is  deserving  of  great  attention,  as  it 
expressed  that  the  barrels  were  to  be  of  any  pattern 
or  bore  asked  for.  This  looked  like  a  contract  for  a 
specific  pattern  and  bore.  Then  the  terms  of  the  letters 
were  to  the  same  effect,  as  they  spoke  of  a  pattern  to 
be  decided  upon.  That  looked  as  if  a  pattern  had  been 
decided  upon,  and,  according  to  ordinary  mercantile  par- 
lance, what  was  meant  by  articles  being  made  *'  according 
to  a  pattern?*'  The  jury  are  asked  to  judge  otherwise, 
that  it  had  another  meaning,  by  reason  of  the  oral  evidence ; 
but  I  am  inclined  to  think  that  the  parties  were  bound 
by  the  terms  of  the  letters.  I  will,  however,  leave  it  to 
the  jury  to  say  what,  in  their  opinion,  was  the  contract, 
and  whether  it  was  for  barrels  to  be  made  ''  according 
to  pattern."  There  was  evidence  on  both  sides  as  to 
what  might  be  the  intention  of  the  parties.  Which  do 
the  jury  think  the  more  natural  or  probable  view  ?  All 
this,  however,  is  more  or  less  speculative,  and  it  is  im- 
portant to  adhere  to  the  written  evidence.  The  letter 
spoke  expressly  of  S0,000  barrels  according  to  patterns  or 
samples  already  sent  as  to  bore.    No  barrel  had  been  sent 
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at  first  as  sample  or  pattern  but  that  prored  by  the  de-        1863. 
fendants.    Are  the  jury  satisfied  that  the  defendants  had       jjT^'^*^ 
agreed  to  accept  the  barrels  ''  rough-bored/'  as  alleged  by    and  Another 
the  plaintiffs  ?    On  the  part  of  the  defendants  it  was  con-      barnett 
tended  that  the  barrels  were  rejected  as  too  small  in  the    *"^  Another, 
bore ;  and,  if  the  jury  believe  the  evidence  for  the  defence^ 
then  it  certainly  was  established.     It  is  for  the  jury  to 
say,  in  short,  what  was  the  contract  between  the  parties, 
and  whether  it  had  been  broken  or  performed  by  the  plain- 
tiffs.   This,  of  course,  would  mainly  depend  upon  which 
version  of  the  contract  was  adopted  as  the  true  one.     It 
is  possible  that  the  parties  had  misunderstood  each  other 
throughout,  and  that  there  was  no  contract. 

You  are  asked,,  however,  on  the  part  of  the  plaintiffs,  to 
construe  the  words  of  the  letters  by  their  version  of  the 
previous  conversation.  I  am  inclined  to  think  that  is  a 
question  of  law;  and,  if  so,  I  am  against  the  plaintiffs. 
But  I  will  ask  you  whether,  assuming  it  is  for  you,  the 
words  ''according  to  pattern"  mean  what  the  plaintiffs 
represent,  or  what  the  defendants  contend — u  «.,  whether 
the  barrels  were  or  were  not  to  be  of  the  size  and  bore  of 
the  pattern  ?  It  is  for  you  to  say  whether  the  barrels 
were  to  be  sent  of  that  size  and  bore — viz.,  •677,  or  whe- 
ther they  were  to  be  sent  in  the  rough,  and  filed  down  to 
the  proper  size  by  the  defendants,  they  doing  the  work  of 
rough-boring? 

The  jury  found  that  the  contract  was  for  barrels  of  a 
bore  according  to  the  pattern,  and,  therefore,  gave  a 

Verdict  for  the  defendants  (a). 

(a)  It  11  only  when,  after  a  parol  contract  cannot   be    referred   to. 

agreement,  the  parties  have  a  note  Bromley  v.  Johnunij  5  L.  T.,  N.  S. 

or  memorandum  of  it,  which  pur-  715.    And  whether  this  is  so  or 

ports  to  contain  the  contract,  and  not,  must  necessarily  be  a  matter 

does  contain  all  the  essential  ele-  of  parol  evidence.    When  a  con- 

ments  of  it,  that  the  latter  must  be  tract  is  entirely  in  letters,  it  is 

taken  to  contain  the  terms  of  the  for  the  Judge  to  construe  it,  but 

contract,  and  the  previous  parol  otherwise,  where  there  have  been 
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interriewiand  oral  eoromanication, 
Fumett  V.  Meek,  27  L.  J.,  Ex.  35. 
And  where  there  is  an  oral  aatent 
to  written  termi,  even  snppoeing 
all  the  terms  to  be  in  writing,  there 
is  not  a  contract  in  writing,  though 
in  the  convene  case  there  is.  See 
Hegarty  y.  Milne,  14  C.  B.  627. 
So  as  to  the  constructioD  of  a 
written  contract,  primdjacie,  the 
construction  of  written  documents 
is  for  the  Judge;  but  where  it  is 
shown  by  intrinsic  evidence  that 
the  terms  are  ambiguous,  evidence 
is  admissible  to  explain  the  ambi- 
guity, and  then  it  is  for  the  jury  to 
say  in  which  sense  the  ambiguous 
expressions  were  used.  Smith  v. 
Thompson,  8  C.  B.44;  18  L.  J. 
314.  Now,  here,  it  was  uncertain 
what  loos  the  contract :  and  what  it 
depended  partly  on  was,  what  was 
said  at  the  interview,  especially  as 
to  the  pattern ;  partly  upon  the  card 
(which,  it  will  be  observed,  was  not 
referred  to  in  the  writing,  so  that 
it  formed  no  part  of  a  written  con- 
tract, and  yet  was  plainly  part  of 


the  contract,  or,  at  all  eyents,  might 
well  be  deemed  by  the  jury  to  have 
been  so),  aud  partly  upon  the  letters 
There  was  the  further  element  of 
doubt,  which  is  clearly  for  tlie  jury, 
whether  there  was  to  be  a  contract 
to  take  effect,  until  a  pattern  or 
sample   barrel,    approved   of  and 
agreed  upon   by  both  parties^  was 
produced  by  the  plaiDtiffi.     Pym  v. 
Campbell,  6  £.  &  B.  370.    Taking 
the  case  in  the  view  most  favour- 
able to  the  plaintifik,  that  the  barrel 
produced  by  the   defendants  wss 
not  to  be  the  precise  pattern,  it 
would  appear  that  there  was  to  he 
some  pattern  agreed  upon,  and  if 
so,  there  was- a  condition  precedent, 
as  in  the  case  just  cited,  to  the  com- 
pletion of  the  contract.     Vide  Sy 
monds  v.  Uoyd,  6  C.  B.,  N.  S.  691 ; 
Waliii  V.  Litttll,  11  C.  B.,  N.  S. 
369 ;  cases  in  which  parol  evidence 
was  admitted,  and  which,  like  tlie 
present,  illustrate  a  class  of  cases 
in  which  parol  evidence  alone  can 
solve  the  dlflScuIty. 
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Croydon;  Civil  Court:  coram  JBramwell,  B.  ^^^^ 

KAHNWEILER  v.  DOBSON.  ^.X^i^- 

AAttixes. 
CTION  by  freighter  against  shipowner,  for  breach  of  The  plaintiff, 

contracts  as  to  shipments  of  goods,  in  two  vessels,  the  Amcrica*'ha<? 
Latona  and  the  Peterhoff,  for  America.  entered  into 

•*' '  ^  agreements 

There  was  a  special  count  on  the  contract,  which  stated  with  the  de- 

that,  in  consideration  that  the  plaintiff  would  ship  goods  shipowner,  to 

on  board  two  vessels  of  the  defendant,  for  certain  freight  J^^wd^J^o^ghj^^^ 

payable  in  that  behalf,  the  defendants  undertook  that  the  of  hia,  for  cer- 
,,,,  .,,  ,^  .  tain  blockaded 

same  should  be  earned  and  conveyed  to  certain  ports.  ports,  if  it 
Breach,  that  the  defendant  caused  them  to  be  carried  to  toTre^k'thi*" 

certain  other  ports,  whereby  they  were  lost,  &q.  blockade,  and 

Second  count,  for  money  had  and  received.  (as  he  said)  for 

Pleas  :  1.  To  the  first  count,  denying  the  contract  J^'JJJ.  and"as 

2.  Never  indebted.  If^^'^^^ 

3.  Set-off  for  the  hire  of  the  Peterhoff.  the  goods  were 

to  be  shipped 

Hawkins  and  Garth  for  the  plaintiff.  as  a  "joint  ad- 

yenture ;"  the 

BoviU  and  Sir  6.  Honyman  for  the  defendant.  entire  ma. 

nagement  and 
control  of 
the  shipment  to  be  in  the  defendant,  who  appointed  the  supercargoes  for  both  vessels.  The 
plaintiff  shipped  on  board  the  first  vessel  certain  goods,  including  saltpetre,  which 
was  contraband  of  war ;  and  also  joined  in  shipping  goods  on  board  the  other.  After  ship- 
ment, but  before  the  ships  sailed,  he  wrote  to  the  defendant  to  the  effect  that  he  found  no 
return  cargo  could  be  got  at  any  open  port ;  and  a  correspondence  took  place,  the  effect  of 
which  was  deemed  to  be  to  give  the  supercargoes  a  general  discretion.  The  saltpetre  was 
taken  out  and  sent  to  New  York,  and  sold  by  agents  of  the  defendants,  on  whose  instruc- 
tions the  agents  invested  the  proceeds  in  goods,  some  of  which  were  sold  and  received  after 
action  ;  and  the  rest  warehoused,  (without  notice  to  the  plaintiff,)  and,  by  an  accidental  fire, 
were  lost.  The  ship  was  afterwards  seized  in  trying  to  run  the  blockade.  The  other  ship 
was  taken  to  a  neutral  port,  and  the  goods  sold,  and  proceeds  received  by  the  defendant,  and 
invested,  by  his  instructions,  in  goods  consigned  to  the  defendant,  but  the  plainti^  had 
received  neither  proceeds  nor  accounts.  In  an  action  for  breach  of  the  alleged  agreement, 
and  for  money  had  and  received,  held^  that  as  to  both  the  vessels  the  defendant  was  bound 
to  have  rendered  accounts,  and  temble,  would  have  been  liable  on  a  count  for  breach 
of  duty  in  that  respect.  2.  That  as  to  the  joint  adventure,  the  matter  being  one  of  account, 
was  a  fit  subject  for  a  reference  to  arbitration ;  and,  semble,  that  no  action  would  lie  for  the 
plaintiff  alone  for  proceeds.  S.  That  as  to  the  other  vessel,  the  one  captured,  if  there  was  a 
general  discretion,  the  defendant  was  not  liable  for  the  loss.  4.  That  as  to  the  saltpetre,  if 
the  sale  was  within  the  authority,  he  would  be  only  liable  for  proceeds  received :  if  not,  then 
for  the  value.  5.  That  if  the  proceeds  were  remitted  in  goods  by  his  instructions,  and  on 
his  account,  then  he  would  be  liable  for  the  proceeds  as  received  by  him  in  money. 

VOL.  III.  3  o  p.p. 
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1863.  The  plaintiff  was  a  merchant  of  Frankfort,  and  a  mera- 

^  ^         ber  of  the  firm  of  Parsley  and  Co.,  carrying  on  business 

at  Wilmington,  in   the   Confederate  States  of  America, 

and    the    defendant  was   a   general    merchant,   carrying 

on  business  at   Hull,   and  also  in   London.     After  the 

war  had  broken  out  between  the  United  States  and  the 

Southern  or  Confederate  States,  and  after  the  blockade  of 

the  Southern  ports  by  the  Federals,  the  parties  entered 

into   two  agreements,  as   to  the  freighting  of  the  two 

vessels,  the  Latona  and  the  Peterhoff. 

The  first  of  those  agreements,  dated  the  6th  of  May, 

1862,  related  to  the  Latona^  and  ran  as  follows  : — 

"  It  is  this  day  mutnally  agreed  between  Mr.  DoVson,  of  Hull,  and 
Mr.  Kahnweiler,  of  London,  that  the  former  shall  reserve  room  to  the 
latter  to  ship  at  least  seventy-five  tons  of  goods,  having  the  option  of 
shipping  a  further  quantity  of  twenty-five  tons,  in  the  Latona  for  a  port 
in  the  Confederate  States  of  America,  at  a  freight  of  15/.  per  ton,  with 
five  per  cent  primage,  or  forty  feet,  to  be  payable  half  in  cash  and  the 
balance  on  reaching  a  port  in  the  Southern  States ;  Mr.  Dobson  also 
reserving  room  to  Mr.  Kahnweiler  to  ship  an  equal  quantity  for  the 
homeward  voyage." 

Then  there  was  a  distinct,  but  somewhat  similar  agree- 
ment, which  was  dated  the  29th  of  May,  1862,  as  to  the 
Peterhoff,  which  the  defendant  had  chartered ;  this  agree- 
ment, it  will  be  observed,  being  entered  into  with  the 
plaintiff*  and  another  person  named  Pearson : — 

«  Memorandum  of  agreement  between  Mr.  Pearson  and  Mr.  Kahn- 
weiler and  Mr.  Dobson. — ^That  the  Peierhofft  having  been  chartered  by 
Mr.  Dobson  on  the  joint  account  of  the  above  parties,  is  to  be  *  laid  on ' 
for  and  despatched  to  Nassau,  or  Bermuda,  or  some  other  open  port  in 
the  Confederate  States  of  America,  and  to  be  loaded  to  the  value  of 
9,000/.  on  the  joint  account,  each  of  the  parties  contracting  to  furnish 
goods  to  the  value  of  3,000/. ;  the  cargo,  of  turpentine,  resin,  cotton,  or 
such  other  goods  as  the  supercargo  or  charterer's  agent  may  think  de- 
sirable ;  or,  in  the  event  of  such  not  being  obtainable,  then  to  such  other 
open  port  as  he  may  think  desirable.  The  entire  management  and  con- 
trol of  the  thipment  to  be  in  the  hand*  of  Mr,  Dobton,  &c." 

'  It  was,  as  the  plaintiff  said,  agreed  verbally  between  him 
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and  the  defendant  that,  if  the  vessel  could  "  not  run  the        ^8^3. 
blockade,"  the  saltpetre  should   be   taken  out  and   the  kahmweiler 
vessel  taken  to  one  of  several  open   ports  in  the  Con-  ''•^^ 

federate  States. 

On  the  4th  of  June,  1862,  the  plaintiff  shipped  seventy- 
five  tons  of  goods  on  board  the  Latona,  including  twenty- 
five  tons  of  saltpetre,  which  would  be  contraband  of  war, 
along  with  fifty  tons  of  general  merchandize,  the  total 
value  being  about  7,530/.,  and  the  value  of  the  fifty  tons 
of  general  merchandize  being,  he  said,  above  6,000/.,  ex- 
cluding the  saltpetre.  The  bills  of  lading  of  that  date  ran 
thus :— "  Bound  [for]  as  ordered,"  the  word  "  for"  being 
struck  out.  In  addition  to  the  saltpetre,  there  were  one 
hundred  barrels  of  sulphur  on  board,  which  would  be 
equally  contraband  of  war,  and  would  expose  the  vessel  to 
capture  by  Federal  cruisers. 

In  July  the  ships  sailed,  one  Chambers  going  out  as 
supercargo  in  the  Peterhoff,  and  one  Purdue  as  supercargo 
of  the  Latona,  both  appointed  by  Dobson,  the  defendant. 
At  this  time  there  were  three  ports  in  the  Confederate 
States  declared  "open"  by  the  Federal  Government — New 
Orleans,  which  had  for  some  time  been  in  their  possession ; 
Beaufort,  in  North  Carolina ;  and  Port  Royal,  in  South 
Carolina.  But  it  appeared  that  the  Federal  Government 
had  not  allowed  any  communication  between  those  ports 
and  the  interior  of  the  country,  so  that  no  cotton  could  be 
obtained  at  those  ports,  though  open.  On  the  14th  of 
June  the  plaintiff  wrote  to  the  defendant  from  Frankfort, 
and  said  that,  from  information  he  had  acquired  from  Mr. 
Parsley,  his  partner  at  Wilmington,  in  the  Confederate 
States,  he  doubted  whether  a  cargo  could  be  obtained 
unless  saltpetre  was  taken  out,  and  that  it  was  very  doubt- 
ful whether  a  cargo  could  be  obtained  in  any  of  the  "  open 
ports/'  and  if  not,  then  it  would  be  useless  to  go  to  them; 
and  as  no  cargo  could  be  obtained,  none  could  be  disposed 

3c  2 
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1863.        of.     The  letter  of  the  plaintiff  of  the  14th  of  June  ran 
thus : — 


Kabnweiler 

DOBSON. 


"  I  coofen  that,  as  far  as  I  bear,  I  am  coDvinced  we  cannot  get  aoj 
cargo  at  any  of  the  ports  proclaioied  'open/  How  can  it  be  possible 
when  they  don't  allow  goods  to  go  out  of  the  city  ?  We  are  thought  crazy 
to  send  a  steamer  there,  and  if  a  cargo  cannot  be  obtained  there,  you 
had  better  send  her  to  Ha?annah  or  St.  Thomas." 

The  plaintiff  said  that  when  he  wrote  that  (a  fortnight 
after  the  agreement),  he  had  found  that  no  communicatioa 
with  the  interior  was  allowed  at  the  ports  proclaimed  open, 
so  that  cargoes  probably  could  not  be  obtained. 

Then,  as  regarded  the  Pelerhoff^  the  plaintiff  shipped  on 
the  19th  of  June  goods  to  the  value  of  2,000/.,  and  then 
received  from  the  defendant  a  letter  of  that  date,  which 
ran  thus : — 

"The  American  Consul  has  decided  not  to  give  certificates  to  the 
Peterhoff  unless  I  take  oath  that  the  Latona  was  not  intended  to  ran 
the  blockade.  This  has  decided  me  not  to  send  her  to  New  Orleans, 
and,  as  high  prices  are  ruling  at  Nassau,  I  have  therefore  determined  to 
send  her  to  Nassau,  and  from  thence  to  Havannah.  Please  to  instruct 
me  to  sell  either  at  Nassau  or  Havannah,  as  the  markets  suit,"  &c« 

On  the  SOth  of  June  the  plaintiff  wrote  to  the  defendant, 

also  from  Frankfort : — 

*<  I  must  confess  that  the  more  I  hear  the  more  I  am  convinced  that 
we  cannot  get  any  cargo  at  any  of  the  ports  proclaimed  open.  How  can 
it  be  possible,  when  they  don't  allow  goods  to  go  out  of  the  city?  How 
much  less  likely  to  allow  goods  to  come  into  the  city  ?  [That  is,  it  is 
presumed,  from  the  interior.]  Mr.  Parsley  will  think  us  crazy  to  send  a 
steamer  to  'an  open  port.*  If  no  cargo  can  be  obtained,  send  the  vessel 
to  Havannah  or  St.  Thomas." 

The  plaintiff,  in  answer  to  the  defendant's  letter  of  the 
19th,  wrote,  on  the  21st  of  June,  to  the  effect  that,  as  the 
destination  of  the  Peterhoff  had  been  altered,  he  wished 
his  goods  not  to  go  out  in  her.     It  ran  thus : — 

"  I  see  you  have  given  up  altogether  our  original  plan.  I  have  no 
doubt  the  plan  you  propose  is  profitable,  but  it  is  not  one  I  can  take  a 
part  in.  If,  therefore,  the  Peterhoff  cannot  get  a  clearance  for  Southern 
ports,  you  had  better  leave  the  cargo  stored  at  Hull,"  &c. 
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The  defendant^  on  the  8th  of  July,  wrote  thus  in  reply        1863. 
to  the  plaintiff:-  Ka'I^I^er 

"  The  cargo  (of  the  Peterhoff)  consists  of  your  goods  and  Pearson's — 
4,000/.,  and  mine,  10,000/.  I  noted  your  expressions  as  to  taking  out 
the  goods,  but  it  was  impossible  to  attend  to  them,  as  they  were  all  on 
board ;  besides  which  I  was  paying  6,000/.  for  the  hire  of  the  vessel. 
However,  I  determined  to  keep  as  nearly  as  I  could  to  the  original  design, 
and  when  the  certificate  was  refused  I  laid  her  on  to  Nassau  and  Havan- 
nab,  if  impossible  to  get  to  Matamoras,"  &e* 

On  the  29th  of  July  the  plaintiff  wrote  again  to  the  de- 
fendant thus : — 

**  The  war  will  last  till  both  parties  are  broken  down.  The  South  will 
not  give  up  until  they  have  established  their  independence,  and  the  North 
must  break  down  before  they  make  peace,  which  I  hope  will  be  before 
long.    My  advice  is  to  sell  the  Peterhoff  c&rgo  at  Nassau  or  Havannah/' 

Then,  on  the  6th  of  August,  there  was  another  letter 
from  the  plaintiff  to  the  defendant,  which  ran  thus  :— 

**  I  wish  to  give  my  orders  what  to  do  with  my  goods,  as  I  do  not 
think  she  will  be  likely  to  get  into  port  unless  she  runs  the  blockade,  and 
as  the  War  will  last  some  time  longer  unless  something  turns  up." 

Then,  on  the  6th  of  September,  the  plaintiff  wrote  to 

the  defendant: — 

"  I  wish  you  would  advise  Chambers  not  to  go  to  Nassau,  but  to  go 
direct  to  the  Southern  States  or  Bermuda,  but  if  he  goes,  to  see  Mr. 
Parsley  at  Wilmington,  who  will  direct  him  what  to  do  better  than  I  can, 
and  tell  him  the  Peterhoff  is  sent  there  by  us  ;  and  if  she  cannot  run 
into  any  particular  port,  then  he  may,  perhaps,  manage  to  get  somewhere 
in  along  the  coast,  where  the  cargo  can  be  landed." 

Wilmington,  it  will  be  observed,  was  a  Confederate  port 
blockaded.  The  Peterhoff  went  to  Nassau,  and,  as  it  has  al- 
ready been  mentioned,  a  Mr.  Chambers  went  out  as  super- 
cargo in  charge  of  the  whole  adventure;  and  when  he  got 
there,  he  found  that  it  would  be  useless  to  go  to  one  of  the 
open  ports  of  the  Confederates,  as  no  cargo  could  either 
be  got  or  disposed  of  there,  and  so  he  landed  the  cargo  at 
Nassau f  and  sold  it  there  in  portions,  the  sale  not  being 
completed  until  September.  The  Za^ona,  having  sulphur  on 
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1863.        board,  was  seized,  and  on  the  Ist  of  September,  1862,  the 
Kahhweilbr  ^^f®*^^^"^  wrote  to  the  plaintiff: — 

^   ^'  **1  have  received  a  letter  to-day  from  the  Latona.    Of  coane  you  will 

have  heard  that  the  Latona  i$  captured.  She  tried  to  run  into  Savannah, 
but  was  fired  at  and  hit  leveral  timet,  and  then  tried  other  placet,  hat, 
unfortunately,  wai  captured." 

To  this  the  plaintiff  replied  that  it  came  upon  him  like 
a  thunderbolt,  but  it  was  of  no  use  crying  after  spilt  milk ; 
and  added,  ''You  don't  say  whether  the  saltpetre  was 
captured  or  taken  out." 

In  October  the  P^^^rAo^  returned,  and  the  plaintiff  saw 
the  defendant  and  Chambers,  and  was  told  that  the  salt- 
petre had  been  sent  to  New  York  for  sale,  and  that  the 
cargo  of  the  Peterhoff  had  been  sold  at  Nassau.  And  he 
then  demanded  accounts,  but  had  received  none  (a). 

In  November,  1862,  this  action  was  brought. 

The  case  for  the  plaintiff  was,  that  his  directions  had 
been  disregarded,  and  that  his  great  object  had  been  to 
get  cotton  of  his  which  he  had  in  the  Confederate  States, 
and  which  he  meant  to  have  shipped  home  by  the  home- 
ward voyages  of  both  vessels.  The  plaintiff,  in  effect, 
claimed  the  value  of  the  saltpetre,  on  the  ground  that 
they  had  no  right  to  take  it  to  New  York,  or  that,  whether 
or  not  they  had,  they  were  bound  to  account  for  it  to  him ; 
and  he  claimed  the  rest  of  the  cargo  in  the  Latona  because 
they  had  no  business  to  try  to  run  the  blockade,  instead  of 
going  to  the  open  ports ;  and  his  goods  in  the  Peterhoff ^ 
because  they  were  taken  against  his  directions. 

HawkinSj  for  the  plaintiff,  in  opening  his  case,  avowed 
that  the  object  was  to  run  the  blockade  if  possible  with 
the  Latona^  and,  in  the  first  instance,  to  see  the  chance 
there  was  of  doing  so,  and,  if  it  could  not  be  done,  then, 
as  to  the  Latona,  the  contraband  was  to  be  taken  out,  and 
the  rest  of  the  cargo  run  to  one  of  the  *'open"  ports  in 

(a)  There  was  no  count  for  not  accounting. 
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the  Southern  States,  which  could  easily  have  been  done.        1863. 

And  as  to  the  PeterhofF.  he  said  he  had  distinctly  forbidden   ^  ^^^'^^'^ 

•*''  •'  ,   ^         Kahnweiler 

his  goods  being  taken  out  in  that  vessel  when  the  original 

object  was  given  up.  There  could  have  been,  as  to  the 
JLatona,  no  difficulty  in  taking  out  the  saltpetre  at  Ber* 
muda,  and  getting  a  clearance  from  the  United  States* 
Consul  for  one  of  the  open  ports.  The  rest  of  the  plain- 
tiff's portion  of  the  cargo  of  the  Latona  was  lawful  and 
not  contraband,  and  it  4vas  not  necessary,  therefore,  so  far 
as  he  was  concerned,  to  run  the  risk  of  capture  by  trying 
to  run  the  blockade  after  the  saltpetre  was  taken  out. 
That  risk  roust  have  been  run  by  the  defendant  on  his  own 
account,  and  for  the  sake  of  some  other  contraband  goods 
on  board,  and  therefore  the  defendant  was  responsible  for 
the  loss,  as  he  had  wrongfully  caused  it. 

The  plaintiff,  being  called  and  examined  as  a  witness^ 
stated  that  the  goods  he  shipped  on  board  the  Latona  con* 
sisted,  besides  the  saltpetre,  of  tea,  blankets,  pepper,  &c.| 
and  the  value  of  that  portion  of  the  goods  was  above  6,000/« 
There  were  three  of  the  Confederate  ports  declared  to 
be  ''open,"  New  Orleans,  Beaufort,  and  Port  Royal; 
and  the  arrangement  verbally  entered  into  was,  that  if  the 
ship  could  not  run  the  blockade,  then  it  should  be  taken 
into  one  of  those  open  ports,  and  that  then  the  saltpetre 
should  be  taken  out.  That,  he  said,  was  the  only  portion 
of  his  goods  which  was  contraband.  He  had  never  in-^ 
tended  the  ship  to  run  the  blockade,  or  risk  capture  if  the 
saltpetre  were  taken  out.  He  had  never  heard  from  the 
defendant  that  the  saltpetre  had  been  sent  to  New  York 
and  sold.  As  regarded  the  Peterhoff(a),  he  stated  that  he 
had  a  quantity  of  cotton  in  the  Confederate  States  which 

(a)  It  may  be  observed  tbat,  al-  took    place    in    parliament.    The 

tbough  one  of  the  vessels  was  the  Peterhofff  on  the  voyage  now  in 

celebrated   Peterhofff   the    voyage  question,  had  arrived  back  in  LiveT«» 

now  in  question  was  before   that  pool  about  the   18th   of    October 

which  led  to  her  capture,  and  caused  last,  and  then  ensued  the  other  voy- 

the    memorable  discussion  which  age  which  resulted  in  her  capture. 


DoBsoir. 


716  CASES  ON  THE 

1863.        he  desired  to  bring  to  England,  and  that  was  the  great 

object  of  his  agreement  as  to  that  yessel,  and  he  had  no 

Kahnweilbk 

desire  to  have  his  goods  taken  to  New  York  or  any 
Northern  port,  where  he  had  no  return  cargo  he  cared  for. 
In  October  last  the  Peterhoff  had  arrived  at  Liverpool  on 
her  retam.  The  defendant  had  said  that  part  of  the  cargo 
had  been  sold  and  the  rest  left  unsold  at  Nassau,  and  he 
could  not  give  detailed  accounts  until  he  saw  Mr.  Cham- 
bers, the  supercargo  of  the  Peterhoff.  The  plaintiff  said 
he  had  pressed  for  accounts,  but  had  received  none,  and 
had  never  received  accounts  either  of  the  goods  in  the 
LcUona  or  the  Peterhoff. 

The  plaintiff  being  cross-examined,  admitted  that  it  was 
known  that  saltpetre  was  contraband  of  war,  and  the  ob- 
ject was,  if  possible,  to  run  the  blockade.  There  was,  he 
said,  a  much  better  chance  of  getting  cotton  for  the  return 
voyage  if  he  carried  the  saltpetre,  and  there  would  be  large 
profits  if  the  ship  '^  got  in,"  but  of  course  the  saltpetre 
made  it  more  difficult  to  get  in,  and  more  perilous  to  try  to 
run  the  blockade.  The  supercargo,  he  admitted,  was  to 
have  a  certain  discretion  as  to  running  the  blockade  with  the 
saltpetre,  but  he  denied  that  the  risk  was  to  be  run  without 
the  saltpetre.  As  to  the  Peterhoff^  it  was  to  have  been  a 
joint  adventure,  and  on  a  joint  account,  and  Dobson,  the 
defendant,  was  to  have  the  entire  control  of  the  shipment. 
The  Peterhoff^  he  said,  was  not  to  run  the  blockade,  and 
was  to  go  to  one  of  the  three  ports  declared  open— viz.. 
New  Orleans,  Beaufort,  North  Carolina,  or  Port  Royal, 
South  Carolina.  He  swore  advisedly  that  the  vessel  was 
not  to  run  the  blockade;  she  was,  on  the  contrary,  the 
first  vessel  announced  for  the  open  ports. 

Bovill,  for  the  defendant,  in  addressing  the  jury  for  the 
defence,  observed  that  no  doubt  there  was  a  strong  feeling 
in  this  country  in  favour  of  the  Confederate  States,  and 
also  in  favour  of  the  merchants  of  this  country  in  their 
endeavours  to  obtain  profit  out  of  commercial  adventures 
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under  existing  circumstances.  There  could  be  no  doubt  1863. 
that  in  these  adventures,  if  successful,  great  profits  were  ^^^jj^^jj^g^ 
made.  In  order  to  avoid  seizure,  of  course  everything  was 
regular  on  the  face  of  it ;  but  papers  were  simulated,  and 
'^  clearances ''  obtained  for  open  or  lawful  ports.  Now,  the 
object  of  the  plaintiff  being  to  get  cotton  from  the  Con* 
federate  States,  and  as  it  was  difficult  to  get  cotton  unless 
saltpetre  or  sulphur  was  carried  out,  the  saltpetre  was  taken 
in  the  Latona.  In  taking  saltpetre,  there  was,  of  course, 
a  danger  of  being  overhauled  by  Federal  cruisers,  as  it 
was  contraband  of  war,  and  when  the  Latona  got  to  Ber* 
muda  it  was  heard  that  Federal  cruisers  were  between  that 
place  and  Nassau ;  and  as  the  saltpetre  could  not  be  sold, 
nor  even  landed,  at  Bermuda,  the  supercargo— who  was 
to  do  the  best  he  could — had  no  alternative  but  to  tranship 
it  to  some  Federal  port.  That  was  the  only  means  to 
avoid  the  risk  of  overhauling  and  capture  of  the  whole 
cargo  by  the  Federal  cruisers  before  the  vessel  reached 
Nassau.  It  was  all  very  well  for  the  plaintiff  to  pretend 
now  that  he  had  rather  have  had  the  saltpetre  thrown 
overboard,  but  he  had  given  uo  such  orders,  and  had  it 
been  done  might  legally  have  complained.  The  supercargo 
had  done,  however,  the  best  he  could  under  the  circum- 
stances. The  saltpetre  had  been  sent  to  a  respectable 
house  at  New  York  and  sold  at  a  good  price.  It  was 
useless  to  remit  the  money  at  the  time,  either  in  gold  or  in 
bills.  Sending  bills,  the  exchange  was  too  high ;  sending 
gold,  the  premium  would  have  been  too  high.  The  ex- 
change on  bills  varied  from  20  to  30  per  cent. ;  the  pre- 
mium on  gold  was  116  per  cent.  It  would  have  been 
absurd  to  remit,  either  in  gold  or  bills,  under  those  circum- 
stances. No  doubt  the  agent  must  remit  if  he  is  required 
to  do  so,  but  he  had  not  been  required  to  do  so;  and,  in 
point  of  fact,  the  proceeds  were  not  received  until  after 
action ;  for  the  amount,  in  order  to  avoid  the  ruinous  ex- 
change or  premium  upon  gold,  was  sent  home  in  clover 
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1863.        seed  and  bacon,  which  were  not  realized  until  after  action. 
^"^""^^^^      The  plaintiff's  complaint,  however,  was  not  that  the  pro- 

iLAHN  WEIL  Eft 

•.  ceeds  of  the  saltpetre  were  not  remitted  rightly,  but  that 

it  was  wrongfully  sold,  and  ought  not  to  have  been  sold  at 
all  as  it  had  been  at  New  York.  But  that  complaint  was 
groundless.  Then  as  to  the  cargo  of  the  Peierhoff  (which, 
it  appeared,  had  now  been  captured  and  condemned),  the 
vessel  was  chartered  at  1,100/.  a  month,  and  to  be  loaded 
on  a  joint  account  and  a  joint  adventure,  the  goods  being 
turpentine,  resin,  &c.,  and  a  return  cargo  to  be  obtained ; 
and  Dobson,  the  defendant,  was  to  send  ont  a  supercai^o 
in  charge  of  the  adventure,  and  accordingly  did  so.  There 
was  some  sulphur  on  board  the  vessel,  and  when  she 
arrived  at  Bermuda,  it  was  discharged.  Then  the  ship 
went  to  Nassau,  and  the  supercargo,  Mr.  Chambers,  con- 
sidered what  was  best  to  be  done.  If  the  vessel  went  to 
any  of  the  closed  or  blockaded  ports  it  would  be  certain 
to  be  captured.  Then,  as  to  the  open  ports — that  is.  Con- 
federate ports  in  the  possession  of  the  Federals, — though 
the  ports  were  open  the  country  was  closed,  and  no  cargoes 
could  be  obtained.  It  was  the  plaintiff's  own  opinion,  on 
information  derived  from  his  partner  Parsley  in  the  Con- 
federate ports,  that  this  was  so.  On  the  whole,  the  learned 
counsel  contended  that  npon  the  correspondence  there  was 
a  discretion  given  to  Chambers,  the  supercargo. 

Brahwell,  B.,  expressed  an  opinion  that  there  was 
strong  evidence  in  the  correspondence  of  a  new  arrange- 
ment ;  or,  at  all  events,  of  a  discretionary  power  to  the 
supercargo. 

Hawkins,  for  the  plaintiff,  admitted  that  it  was  so,  but 
pressed  for  the  plaintiff  that  he  had  received  no  accounts. 

Bramwell,  B.,  said  that,  as  to  the  P^^tfrA<>^,  it  was  im- 
possible to  determine  the  case  in  this  action,  as  a  third 
person,  Pearson,  was  interested. 

At  this  stage  of  the  case  it  was  agreed  to  refer  the  claim 
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as  to  the  Peterhoff  to  aftitration,  and  the  case  then  went        1863. 
on  as  to  the  Latona. — as  to  which,  ^ 

Hawkins,  in  answer  to  the  learned  Judge,  stated  that  he  ^• 

claimed  not  only  the  value  of  the  saltpetre,  but  of  the  en« 
tire  of  his  goods  by  that  vessel,  because  the  capture  was 
caused  by  the  wrongful  attempt  to  run  the  blockade  with- 
out the  saltpetre. 

Bovilli  in  addressing  the  jury  on  the  case  as  it  now 
stood,  ridiculed  this  claim  as  a  mere  afterthought,  and  as, 
moreover,  entirely  absurd.  The  whole  object  of  the  ad- 
venture was  to  run  the  blockade,  and  the  saltpetre  was  to 
be  sacrificed  not  to  jeopardize  the  rest  of  the  cargo  by  ex- 
posing it  to  capture  by  the  Federal  cruisers.  There  was 
no  trace  in  the  correspondence  of  such  a  complaint  as  was 
now  made,  that  there  ought  to  have  been  no  attempt  to 
run  the  blockade ;  and,  according  to  the  evidence  of  the 
supercargo,  it  was  the  very  thing  which  was  to  be  done. 
The  real  question  was  as  to  the  saltpetre,  and  as  to  that 
it  was  clear  that  the  supercargo  had  a  discretion  to  do  the 
best  he  could  under  the  circumstances,  and  that  was  the 
only  point  now  in  the  case. 

For  the  defence,  Chambers,  who  had  acted  as  super- 
cargo of  the  Peterhoff,  was  called  and  stated  that  the  ship 
sailed  in  July,  1862,  for  Bermuda,  Nassau,  Havannah, 
Matamoras  or  any  other  port  he  might  think  desirable. 
There  was  sulphur  on  board,  and  he  discharged  it  at  Ber- 
muda, where  it  still  lay,  unsaleable.  He  did  not  know 
anything  of  the  plaintiff  in  the  matter,  and  believed  the 
sulphur  did  not  belong  to  him.  He  went  on  to  Nassau 
and  the  ship  followed  him  there.  He  there  found  it  would 
be  utterly  inexpedient  to  attempt  to  get  into  a  Southern 
port — that  is,  Beaufort,  the  one  of  the  three  open  ports 
specially  mentioned  in  his  letter  of  instructions.  He  might 
have  got  there  in  ballast,  but  could  have  neither  discharged 
nor  obtained  a  cargo,  and  therefore  it  would  have  been 
useless  to  attempt  to  get  there.     He  was  prohibited  from 
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1863.         trying  to  run  the  blockade  with' the  ship,  and  so  here* 
solved  to  land  the  cargo  at  Nassau^  and  did  so,  as  he  had 
o.  the  general  control  of  the  adventure.     He  sold  a  portion 

of  the  cargo,  and  reserved  the  rest,  as  it  would  have  been 
highly  imprudent  to  force  the  market.     The  total  proceeds 
realized  would  be  from  16,000/.  to  18,000/.     A  portion  of 
the  goods  was  ''run''  and  lost.     He  saw  Mr.  Parsley  at 
Nassau  and  consulted  him,  and  he  seemed  to  approve  what 
was  done.     He  received  a  portion  of  the  proceeds  in  bills 
on  England  soon  after  the  sale,  but  they  would  not  be  due 
until  last  January — that  is,  the  bills  as  to  the  plaintiflTs 
goods.     He  did  not  finish  the  sale  until  May,  and  his 
accounts  were  not  finally  closed  even  yet.    He  left  Nassau 
in   September,  and  saw  the  plaintiff  and   defendant  in 
October.    He  told  the  plaintiff  what  he  had  done  with  his 
goods,  and  he  made  no  objection.    He  asked  for  accounts, 
and  the  witness  said  he  would  render  them  to  the  defend- 
ant as  soon  as  he  could,  and  he  did  not  consider  himself 
called  upon  to  render  them  to  the  plaintiff.     Being  cross- 
examined,  Jhe  witness  said  he  should  consider  the  result 
of  the  adventure  was  a  profit,  although  some  of  the  goods 
were  lost.    This  did  not  take  into  account  the  freight 
He  believed  he  had  received  the  proceeds  of  all  the  plain- 
tiff's goods— a  little  over  2,000/. 

Purdue,  who  had  been  supercargo  of  the  Latona,  was 
also  called  and  stated  that  it  was  meant  to  run  the  block- 
ade, and  the  saltpetre  was  put  in  last.  He  further  said 
that  it  was  left  wholly  in  his  discretion  what  he  should  do 
with  it.  The  certificate  of  the  American  Minister  would 
be  vitiated,  of  course,  by  the  saltpetre  being  on  board. 
When  the  vessel  was  at  Bermuda  he  heard  she  would  be 
in  danger  of  capture  by  the  cruisers  ''  of  the  United  States 
of  America."  He  had  the  control  of  the  adventure,  and 
had,  he  declared,  an  absolute  discretion.  He  made  every 
inquiry  as  to  the  prudent  course  to  adopt  at  Bermuda,  and 
he  considered  it  not  only  most  prudent  to  dispose  of  the 
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cargo  in  some  way,  but  it  would  have  been  madness  to  do        1863. 
otherwise,  for  there  were  three  or  four  cruisers  at  Nassau,  xahnwbiler 
and  the  vessel  would  have  been  certain  of  capture.    He  9. 

tried  to  land  it  at  Bermuda,  but  was  not  allowed  to  do  so, 
nor  could  he  dispose  of  it  there,  and  found  that  the  only 
safe  thing  he  could  do  was  to  tranship  it  to  New  York. 
In  his  judgment  it  was  not  only  the  roost  advisable  but  the 
only  course  to  pursue  at  Bermuda.  He  tried  to  get  on  to 
Savannah,  but  could  not,  and  in  the  result  the  ship  was 
captured  and  condemned.  It  was  true  that  the  plaintiff 
said  to  him,  or  in  his  presence,  that  he  would  rather  have 
had  the  saltpetre  thrown  overboard,  and  he  had  said  to  him 
that  he  had  a  full  power  and  discretion  to  do  what  he 
deemed  to  be  for  the  best.  Cross-examined,  the  witness 
said  there  was  other  contraband  on  board — 100  barrels  of 
sulphur,  he  believed,  belonging  to  Dobson.  That  was  not 
taken  out,  and  went  on. 

Bramwell,  B.,  asked,  *^  How  did  it  appear  on  the  ship's 
manifest?" 

The  witness  answered,  "  I  believe  as  '  medical  stores.*" 
Being  asked  why  the  saltpetre  was  taken  out  and  not  the 
sulphur,  he  said  the  saltpetre  was  at  the  top  of  the  cargo, 
and  could  be  seen  at  once  if  the  vessel  was  overhauled, 
and  he  tried  to  get  out  the  sulphur,  and  could  not.  He 
stated  positively  that  the  plaintiff  told  him  he  might  land 
the  saltpetre  at  Nassau  or  Bermuda,  and  might  do  with  it  as 
he  thought  best  when  landed,  and  Dobson,  the  defendant, 
said  to  him,  "  Whatever  you  do  we  shall  be  satisfied  with/' 

With  regard  to  the  Peta^hoff  the  defendant,  it  appeared, 
had  paid  6,000/.  for  the  hire  of  the  vessel,  and,  before  this 
action,  no  accounts  had  been  rendered. 

The  defendant  was  not  called. 

The  defendant's  brother  was  called  and  stated  that  the 
defendant  was  abroad,  and  that  the  twenty-five  tons  of 
saltpetre  were  taken  out  of  the  Latona  and  transhipped  to 


«. 

DOBSOV. 
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1863.        a  firm  of  **  Smith  and  Jones/'  at  New  York,  by  whom  it 
Ka    wbilbr  ^®®  ®^'^  ^^  account  of  the  defendanti  to  whom,  on  the 
29th  of  July,  they  sent  account  of  sales,  net  6,655  dollars, 
but  which  had  not  been  sent  to  the  plaintiff.    No  part  of 
the  proceeds  had  been  received  before  this  action  in  No- 
vember, except  164/.  in  clover  seed.     Since  the  action  was 
begun,  two  other  remittances  had  been  received  on  bacon, 
which  had  been  sold  and  realized  about  370/.,  which  had 
been  received,  and  which  the  defendant  was  ready  to  ac- 
count for.    It  was,  however,  admitted  that  no  accounts 
had  been  rendered  to  the  plaintiff  of  the  sales  of  the  bacon, 
and  that  the  defendant  had  the  money,  and  was  in  the 
Ck)nfederate  States.    The  clover  seed  could  not  be  sold,  as 
there  was  no  market  for  it,  and  it  was  burnt.    Some  por- 
tion of  the  proceeds  of  the  cargo  of  the  Peterhoff  had 
been  likewise  remitted  to  the  amount  of  about  12,000/. 
It  did  not  appear  how  much  of  this  was  the  proceeds  of 
the  plaintifi^s  goods.     In  October  about  4,000/.  had  been 
received,  and  about  2,000/.  had  been  received  for  the  earn- 
ings of  the  Peterhoff. 

It  appeared  that  when  Smith  and  Jones,  the  agents  at 
New  York,  had  sold  the  saltpetre,  they  wrote  to  the  de- 
fendant for  instructions.  There  was  no  positive  evidence 
what  instructions  they  had  received,  but  there  was  evi- 
dence that  the  amount  of  the  proceeds  had  been  remitted 
in  bacon  and  clover  seed  as  above  stated.  The  bacon  had 
been  received  and  sold  as  above  stated,  but  no  part  of  the 
proceeds  nor  accounts  had  been  rendered  to  the  plaintiff. 
The  clover  seed  had  been  warehoused  without  notice  to 
the  plaintiff  and  had  been  lost  by  an  accidental  tire  in  the 
warehouse. 

At  the  close  of  the  case, 

The  learned  Judge,  in  summing  up,  said  that  the 
whole  difficulty  in  the  case  had  arisen  from  the  neglect 
of  the  defendant  to  inform  the  plaintiff  of  what  had  been 
done  \  and  to  render  him  accounts,  as  he  was  bound  to  do. 
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Thaty  however,  was  not  the  cause  of  action  now  presented.        1863. 
The  case  now  rested  entirely  on  the  facts  as  to  the  Latona,  ^        TTer 
The  claim  as  to  the  Latona,  however,  divided  itself  into  »• 

two  parts — the  one  as  to  the  saltpetre  ;  the  other  as  to  the 
rest  of  the  goods  shipped  by  the  plaintiff.  As  to  the  last, 
the  case  of  the  plaintiff  was,  that  if  the  blockade  could  not 
be  run  with  the  saltpetre,  it  was  to  be  carried  into  an 
open  port ;  the  case  for  the  defendant  was,  that  he  was  to 
be  at  liberty  to  sell  it,  or  do  the  best  he  could  with  it. 
Now,  as  to  that,  the  question  would  be  whether  the  defend- 
ant's supercargo  was  authorized  to  take  the  ship  to  an 
open  port.  It  was  pretty  obvious  that  he  could  not,  for 
it  would  have  involved  a  total  change  of  voyage  and  ad- 
venture; for,  beyond  all  doubt,  the  whole  object  of  the 
adventure  was  to  run  the  blockade.  It  was  not  likely  that 
the  defendant  would  have  agreed  to  abandon  it  merely  on 
account  of  this  saltpetre  and  sail  to  an  open  port.  There 
was  no  reason  on  earth  why  the  plaintiff,  so  ready  to  run 
the  blockade  with  the  saltpetre,  should  have  so  objected 
to  run  it  without  the  saltpetre.  Nor  was  there  any  objec- 
tion about  it  in  the  correspondence.  It  would  have  been 
better  for  his  object,  if  possible,  to  run  the  blockade  with 
the  saltpetre ;  but  it  was  not  more  difficult,  nor,  as  re- 
garded the  rest  of  the  goods,  less  desperate,  to  run  the 
blockade  without  the  saltpetre.  Then  there  was  the  posi- 
tive evidence  of  the  two  witnesses  for  the  defendant. 
Then,  as  to  the  other  part  of  the  claim,  as  to  the  sale  of 
the  saltpetre,  there  was  a  conflict  of  testimony,  and  the 
jury  must  determine  whether  or  not  there  was  an  authority 
only  to  land  it,  or  to  do  the  best  that  could  be  done  with 
it.  If  there  was  only  an  authority  to  land  the  saltpetre, 
and  not  to  sell  it,  the  plaintiff  was  entitled  to  a  verdict  for 
the  value  at  Bermuda.  It  was  proved  that  the  saltpetre 
could  not  have  been  landed  at  Bermuda.  There  was  evi- 
dence that  it  would  not  be  allowed  to  be  landed  there.  If 
the  supercargo  had,  under  those  circumstances,  authority 
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1863.        to  sell  the  saltpetre,  or  if  the  plaiatifT  had  ratified  the  act, 

^  ^'-^-''^      then  the  plaintiff  was  not  entitled  to  the  verdict  for  the 

Kahnweiler  '^ 

V.  value  on  the  ground  of  a  wrongful  sale.     Assuming,  how- 

ever, that  the  sale  was  rightful,  then  the  question  arose 
how  far  the  defendant  was  liable;  for  in  that  case  he 
would  only  be  liable  for  so  much  as  he  had  received.  The 
question  would  then  be  whether  the  bacon  and  seed  had 
been  received  by  him  as  money,  or  had  been  sent  over 
specifically  against  the  saltpetre,  so  as  to  have  been  the 
plaintiff's  for  better  or  for  worse.  In  the  latter  view,  how 
was  it  that  the  defendant  had  not  given  notice  of  it  to  the 
plaintiff  and  insured  the  goods?  Another  theory  was  that 
it  was  to  be  inferred  that  the  defendant  had  desired  the 
New  York  firm  to  remit  the  proceeds  of  the  saltpetre  in 
goods.  If  so,  the  goods  would  be  his,  and  he  would  be 
liable  to  the  plaintiff  in  money;  and  it  was  obvious,  as  he 
had  already  observed,  that  all  the  difficulty  had  arisen 
from  the  defendant  not  keeping  the  plaintiff  informed  of 
the  remittance  of  proceeds.  On  the  whole,  did  the  jury 
think  that  the  sending  the  saltpetre  to  New  York  was  not 
within  the  authority,  and  was  not  adopted  by  the  plaintiff? 
If  so,  then  he  was  entitled  to  the  verdict  for  the  value.  If 
it  was  within  the  authority,  then  the  defendant  was  only 
liable  for  the  proceeds,  so  far  as  the  proceeds  had  come  to 
his  hands. 

The  jury,  in  answer  to  the  learned  Judge,  said  they 
were  of  opinion  that  the  sale  at  New  York  was  within  the 
authority. 

The  learned  Judge  said  that  if  they  thought  the  entire 
transaction  showed  that  the  proceeds  were  held  in  effect 
for  the  defendant  by  the  New  York  firm,  then  he  would 
be  in  law  the  receiver  of  the  whole. 

The  jury  said  they  were  of  that  opinion. 

The  learned  Judge  said,  in  that  view,  the  goods  sent 
home  would  be  the  defendant's,  and  at  his  risk,  and  it 
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would  be  as  though  he  had  received  actually  so  much         18G3. 

money  for  the  plaintiff.  ^  *''*^^^ 

^  ^  Kahnweiler 

The  jury,  upon  that,  at  once  found  for  the  plaintiff  for 
the  value  of  the  saltpetre  at  New  York,  that  is,  6,600 
dollars  (a). 

Verdict  for  the  plaintiff  for  940/. 


V. 
DOBSOK. 


(a)  The  question  then  arose  as 
to  what  was  the  equivalent  in  ster- 
ling money  of  these  5,600  dollars. 
In  the  result  the  learned  Judge 
suggested  a  process,  multiplying  the 
number  of  dollars  by  4)  (the  dollar 
being  4s.  6</.),  which  would  give 
the  product  in  shillings  of  them — 
as  130  are  to  100,  so  would  the 
number  of  shillings  be  to  the  ster- 
ling amount ;  and  according  to  this 
it  would  come  to  970/.  The  jury, 
so  far  as  they  could  judge,  assented 
to  this,  as  did  the  counsel  on  each 
side,  and  so  the  verdict  was  entered, 
provisionally  subject  to  a  reference 
to  his  Lordship  in  case  there  should 
turn  out  to  be  any  error  in  amount, 
and  subject  also  to  leave  to  move 
for  the  defendant  on  a  point  of  law 
as  to  his  liability  for  the  proceeds 
as  received. 

In  Michaelmas  Term,  1863, 
Bovill  moved  on  the  part  of  the  de- 
fendant, on  the  point  reserved,  that 
the  defendant  was  not  liable  for  the 


proceeds  of  the  saltpetre.  The  Court 
granted  a  rule  nisif  but 

CocKBURN,  C.  J.,  observed  that 
it  would  rather  appear  as  if  Purdue 
was  the  agent  of  Dobson,  the  de- 
fendant, and,  as  he  understood,  the 
saltpetre  was  sold  and  the  cash  re- 
ceived at  New  York  :  and 

WiGHTMAN,  J.,  observed  that  the 
cash  had  been  received  at  New 
York. 

Not  by  the  defendant. 

CocKBURN,  C.  J. — But  he  got 
it  invested  in  bacon  and  clover 
seed  to  be  sent  home.  Moreover, 
the  agents  wrote  that  they  would 
keep  the  goods  until  they  had  his 
instructions,  and  it  was  to  be  in- 
ferred that  he  had  sent  out  such 
instructions,  and  that  the  bacon  and 
clover  seed  were  sent  in  accordance 
therewith. 

No  doubt  the  jury  had  so  inferred, 
and  that  was  the  ground  on  which 
the  verdict  went. 

The  Court  granted  a  rule  nisi 


VOL.  III. 


3d 


P.P. 
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1863. 


Kinffgtan :  Civil  Court,  coram  Cockbum,  C  J. 


^Zz^*  BOUILLON  BT  COMPAGNIE  v.  LUPTON. 

B^rivVrsteamcr  -^'^^^  ^^^  ^^  action  by  a  French  joint  stock  company 
for  a  Toyage  **en  commandite"  for  trading  in  Servia,  upon  three  policies 
Galatz,  with  a  ^f  insurance,  each  underwritten  by  the  defendant,  upon  a 
ono^bSoreT^  ^^^^^  Steamer  belonging  to  the  company,  for  a  voyage  from 
certain  date,      Lyons  to  Galatz,  the  vessels  being  each  valued  at  6,000/., 

before  which  It       "^  '  ^  .  '  ' 

BUrted  from      machinery  and  hull,  and  warranted  to  sail  on  or  before  the 

Ieached^'be       ^^^^  ^^  August,  1861.       On  each   policy  the  plaintifis 

TJ^':t^:    '^'*™«d  f"'  »  total  loss. 

river,  whence  it      Pleas:  1.  Denying  the  seaworthiness. 

started,  after         2.  Denying  the  loss  by  perils  of  the  seas. 

^3f*:Stfar      3.  Deviation. 

aea,  after  Ae         4.  jhat  the  vessel  sailed  after  the  15th  August    Issue, 

date  fixed:  the  ^ 


left  to  the  jury       Lush,  Q.C.,  HoToce  Lloyd,  W.  Williams  and  Mathew, 
rdd'y'r     for  the  plaintiffs. 

the  seaport 

was  unreaaoD-        Bovill  and  Sir  Q.  Hotiyman,  for  the  defendants. 

The  steam-boats  were  built  for  the  navigation  of  the 
Danube,  the  objects  of  the  company  being  to  develop 
trade  with  Servia.  Being  thus  built  for  river  navigation, 
they  were  of  course  fit  for  the  navigation  of  the  Rhone,  the 
river  upon  which  they  were  built,  and  proceeded  down  that 
river  from  Lyons  to  Marseilles,  and  thence,  on  a  day  after 
the  day  mentioned  in  the  policy,  sailed  on  their  voyage, 
with  a  proper  crew,  and  as  seaworthy  as  they  could  be 
made  as  river-built  vessels.  They  were  all  three  lost  by 
foundering  at  sea  in  a  storm  in  the  Bay  of  Bourgas,  in  the 
Black  Sea,  within  one  day's  sail  of  the  Danube,  their  ulti- 
mate destination.  The  main  question,  as  to  whether  the 
underwriters  were  liable,  turned  out  to  be  a  question  of 
law,  and  was  ultimately  reserved  for  the  Court,  but  there 
turned  out  also  to  be  a  certain  question  of  fact. 
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It  appeared  that  when  each  of  the  vessels  was  in-        1868. 
Bured  it  was  known  what  was  their  nature  and  their  des-  „  ^^^"'^^ 

BOOII.1.011  ET 

tination  (a),  and  the  rate  of  mburance,  it  was  stated,  was  Compaonib 
higher  on  that  account.  The  point  intended  to  be  raised  Lvf^ton. 
was,  whether,  as  when  the  vessels  started  from  Lyons  on 
their  voyage  down  the  Rhone  they  were  not  aiade  fit 
for  sea  navigation,  they  did  or  did  not  sail  on  their 
voyage  on  or  before  the  day  mentioned  in  the  warranty. 
As  to  this,  the  plaintiffs  contended  that  the  voyage  con- 
sisted of  two  parts,  of  which  the  first  part  was  the 
passage  down  the  river  Rhone;  and  that  was  begun  long 
before  the  day  mentioned.  They  took  at  Lyons  all  the 
equipments  for  the  sea  which  could  be  obtained  there,  and 
sailed  thence  with  the  bon&fide  intention  of  commencing 
their  voyage.  They  all  arrived  at  Aries,  at  the  mouth  of 
the  Mediterranean,  before  the  16th  of  August,  and  there 
the  captains  and  crews  went  on  board  for  the  sea  voyage. 
The  final  sea  equipments  could  only  be  obtained  at  Mar- 
seilles. The  masts  could  not  be  put  up  at  Lyons,  as  there 
were  ten  bridges  between  Lyons  and  Aries ;  but  the  masts 
were  taken  on  board  at  Lyons,  and  the  measurements  for 
the  sails  taken,  the  sails  being  provided  at  Marseilles. 
The  port  of  Marseilles  was  only  four  leagues  from  Aries, 
and  the  vessels  arrived  there  before  the  15th  of  August, 
the  day  mentioned  in  the  warranty.  They  sailed  thence, 
DO  doubt,  after  that  day ;  but  that  did  not,  it  was  said, 
vitiate  the  policy,  as  it  was  no  breach  of  the  warranty. 
The  requisite  documents  for  sailing,  and  especially  the 
permit  de  navigation^  could  only  be  obtained  at  Marseilles. 
It  was  obtained  on  the  20th  of  August,  and  the  vessels 
sailed  on  the  23rd  of  August — ^as  soon  as  they  possibly 
could  by  reason  of  the  weather.  In  the  Black  Sea  they 
all  encountered  a  terrible  storm,  and  on  the  14th  of  Oc- 
tober they  all  foundered. 

The  case  for  the  defence  was,  that  the  vessels  did  not 

(a)  Vide  Clapham  ▼.  Langton,  ante,  p.  626. 
3d2 
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I8d3.        leave  upon  their  voyage  until  after  the  15th  of  August,  or, 

^'-^^'^-^      if  they  did,  then  there  was  improper  delay  or  deviation  at 

CoMPAOMiB    Marseilles;  for  that  either  at  Aries  or  Marseilles  they 

LupTON.       should  have  been  made  seaworthy  before  the  15th,  and 

that  they  were  not  so ;  that  is,  seaworthy  for  a  river-going 

vessel — as  seaworthy  as  such  a  vessel  could  be  made.     In 

short,  the  contention  for  the  defence  was  that,  on  the  15th 

of  August,  the  vessels  were  not  seaworthy  for  the  whole 

voyage. 

On  the  other  side  it  was  urged,  that  if  a  voyage 
consisted  of  a  passage  down  a  river,  and  then  a  voyage 
across  the  ocean,  it  was  enough  if  the  vessel  in  the  river 
was  it  a  state  fit  for  the  river.  And  although  the  law,  no 
doubt,  was  that,  to  fulfil  a  warranty  to  sail  on  a  certain 
day,  the  vessel  must  not  colourably,  but  really  and  honestly, 
sail  on  her  voyage  on  that  day ;  here,  the  plaintiffs  con- 
tended, this  was  the  case. 

Lush  instanced  the  case  of  whaling  vessels  which  did  not 
take  in  their  **  whaling"  crews  till  they  got  to  Shetland  : 
and  yet,  though  they  were  not  seaworthy  until  they  got 
their  entire  crews,  they  were  admitted  to  sail  on  their  voy- 
age when  they  lefl  their  port  of  departure. 

Bovill  cited  Arnould  on  Insurance^  and  urged  that,  by 
reason  of  the  delay,  the  vessels  got  to  the  Black  Sea  late 
in  the  autumn,  and  so  encountered  the  storm,  which  they 
would  otherwise  have  escaped. 

Lush  denied  that  this  was  so,  and  declared  that  he 
should  show  that  there  had  really  been  no  unreasonable 
delay. 

Evidence  was  then  gone  into  on  that  point,  with  a  view 
to  raise  the  questions  of  law  intended  to  be  reserved,  and 
it  appeared  that  one  vessel  might  have  been  ready  before, 
but  waited  for  the  other  two. 

At  the  close  of  the  evidence, 

CocKBVBN,  C.  J.,  left  to  the  jury  the  question  whether 
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there  had  been  any  unreasonable  delay,  and  in  particulari 
whether,  under  the  circumstances  and  considering  the  pe- 
culiar nature  of  these  vessels,  intended  as  they  were  for 
river  navigation,  it  was  unreasonable  that  they  all  should 
wait  until  all  were  equipped  for  sea  before  they  left  the 
mouth  of  the  river. 

The  jury  found  for  the  plaintiffs  as  regarded  all  three 
vessels,  finding  expressly  that  there  was  no  unreasonable 
delay  as  to  any  of  them. 

In  answer  to  questions  from  the  Lord  Chief  Justice, 
they  said  that  they  thought,  as  to  the  first  vessel,  there 
was  time  for  her  complete  equipment,  &c.,  but  that  it  was 
reasonable  that  she  should  wait  for  the  other  two.  As  to 
the  other  two,  they  found  expressly  that  there  was  no  un- 
reasonable delay  in  the  equipment 

Verdict  for  the  plaintiffs  (a). 

(a)  Subject  to  the  question  of 
law  reserved;  which  was  decided 
by  the  Court  (C.  P.)  in  favour  of 
the  plaintiff,  but  is  now  pending  in 
error.  Vide  Clapham  v.  Langton^ 
ante,  p.  626,  as  to  the  warranty  of 
seaworthiness  in  such  a  case,  which 
did  not,  however,  arise  here.  The 
question  in  principle   very  much 


1863. 


Bouillon  et 

COMPAGNIE 

V, 
LUPTOM. 


resembled  that  which  sometimes 
arises  as  to  whether  a  ship  has 
''arrived"  at  a  port  within  the 
meaning  of  a  policy ;  which  it  has 
been  recently  held  is  a  question  of 
fact,  dependent  on  usage  and  cus^ 
torn  with  reference  to  the  nature 
of  the  voyage ;  Lindsay  v.  Jamon, 
4  H.  &  N.  699. 


Hertford;  Civil  Courts  coram  Cockbum,  C.J, 
COOK  V.  SHERWOOD. 

Action  for  a  quarter's  salary  or  wages. 
Plea :  never  indebted. 
Sir  6r.  Honyman  for  the  plaintiff. 
Watkin  Williams  for  the  defendant. 
The   defendant  had   orally  engaged  the  plaintiff  as  a  a^^yearM a ^^ 

quarter's 
salary,  and  his  employer  at  the  end  of  a  quarter  having  given  up  his  business,  but  not  having 
expressly  dismissed  him,  held,  entitled  to  recover  the  next  quarter's  salary  under  an  indBbi* 
iatut  count 


tiertford  lent 
Aitixeu 
Plaintiff 
having  been 
retained  as  a 
traveller  on  an 
oral  contract 
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1863.  traveller  on  the  terms  of  a  former  agreement  for  three 
years,  at  a  certain  salary,  the  former  agreement  having 
been  with  the  defendant's  father,  and  above  a  year  being 
unexpired.  At  the  end  of  the  first  quarter  the  defendant 
paid  the  salary  for  that  quarter  and  gave  up  his  business 
and  left  the  premises.  The  plaintiff  sued  for  the  next 
quarter's  salary. 

The  plaintiff  went  again  and  again  to  him  and  offered 
to  continue  his  services,  and  bad  never  been  expressly  dis- 
missed; but  the  learned  counsel  for  the  defendant  raised 
these  points : — First,  that  there  was  no  contract  in  writing 
under  the  Statute  of  Frauds,  as  required  in  cases  where 
the  contract  is  not  to  be  performed  within  a  year;  se- 
condly, that. the  action  ought  to  have  been  for  damages 
for  the  dismissal  and  not  for  the  wages  as  a  debt,  be- 
cause, in  the  latter  view,  the  plaintiff  might    as   well 
sue  for  and  recover  the  whole  salary  for  the  entire  time 
remaining  unexpired  of  the  period  of  engagement,  whereas, 
as  was  contended,  as  the  business  was  gone  in  which  he 
was  to  be  employed,  and  he  had  all  his  time  to  himself, 
the  defendant  was  only  liable  for  such  damages  as  the 
plaintiff  had  really  sustained,  which  might  be  much  less 
than  the  amount  of  the  salary  (a). 

CocKBURM,  C.  J.,  observed,  that  the  defendant  had  not 
dismissed  the  plaintiff(&),  and  he  should,  if  necessary, 
amend  by  adding  a  count  (c)  for  work  and  labour,  on  the 
ground  of  a  constructive  service.  The  other  objections 
would  then  be  got  rid  of;  and,  though  he  would  reserve  the 
question,  he  should  direct  a 

Verdict  for  the  plaintiff  ((/)• 

(a)  Goodman  y.  Pocock,  15  Q.  13  L.  J.,  Q.  B.  206. 

B.  576.  (r)  Clarke  v.    Bulmer,    11    M. 

(6)  Wilkinson  v.  Gatton,  9  Q.  &  W.  243. 

B.  137;  WaliUr.  Warren,  4  Exch.  (d)  Upheld  in  C.  P. 
Rep.  361 ;    Hat  ton  v.  Macready, 
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Coram  Erk,  C.  /.  vj^ 

LINE  ».  TAYLOR.  HertMdLtm 

Declaration,  that  the  defendant  wrongfully  and  In  an  acdon 
knowingly  kept  ^fierce  and  mUchievous  dog  [not  ''ferocious  keeping  a 
or  accustomed  to  bite  mankind  "],  which  bit  and  wounded  "Sa^om  dog"' 
the  plaintiff.  which  has  ' 

^  bitten  or 

Pleas :  denying  that  the  defendant  knowingly  kept  such  wounded  the 
a  dogj,  and  also  denying  that  it  bit  the  plaintiff.  necessary  to' 

M.  Chambers  and  Hawkins  for  the  plaintiff.  has  injured  the 

plaintiff,  and  ia 

JBallantiTW,  Serjt.,  and  F,  M.  White  for  the  defendant,     uted  to  injure 
The   plaintiff  was   passing   by  the  house   of  the  de-  j^re^hLblttf* 
fendanty  who   was   going  out,   when   his  dog,  who  was  ^<>»°ding  upon 
kept  chained  up,  and  had  been  just  set  loose  to  go  with  persons,  not  so 
his  master,  rushed  out,  sprang  upon   the   plaintiff,  and  injure  them, 
seized  his  arm  in  his  mouth.     It  did  not  appear,  however,  !!!!!!?1^"""* 

rr       '  '  some  annoy-> 

that  his  teeth  had  entered  the  plaintiff's  flesh,  and  it  was  ance and  trivial 

accidental 

proved  that  the  plaintiff  had  said  that  the  dog  had  not  damage  to 
bitten  him,  but  had  only  "pinched"  and  shaken  his  arm.  ^o^gSJilirthe 
There  was  the  evidence  of  a  surgeon,  however,  that  it  had  *^'^?*'    ^^^ 
been  somewhat  swollen,  and  that  the  plaintiff  professed  be  brought  in* 
to  be  in  great  pain.    And  he  stated  that  he  hiad  been  pre-  shown  to  the 
vented  from  working  for  some  time.     It  was  proved  that  ihem^in^g. 
on  one  occasion  the  dog  had  sprung  in  a  similar  way  upon  ingof  his 
a  man  passing  by  and  torn  his  collar,  and  that  he  had  disposition, 
also  sprung  once  upon  another  man^  who  had  easily  re- 
pulsed him  with  a  bag  he  was  carrying;  and  it  did  not  ap- 
pear that  on  either  occasion  the  dog  really  meant  to  bite 
or  inflict  a  wound,  as,  from  his  size  and  strength,  it  was 
plain  he  easily  could  have  done  had  he  meant  so  to  do. 
And  there  was  no  other  evidence  that  he  was  of  a  fierce 
or  mischievous  nature. 

Notice  had  been  given  to  produce  ihe  dog ;  and 

Ballantine^  Serjt.,  proposed  that  he  should  be  brought 
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1862.        into  Court,  to  be  inspected  by  the  jury,  in  charge  of  bis 
keeper. 

M.  Chambers  objected,  as  the  experiment  would  be 
useless,  while  the  dog  was  under  the  control  of  his  keeper, 
and  perilous,  if  he  were  not  so. 

Eblb,  C.  J.— When  I  last  went  upon  Circuit  with  the 
late  lamented  Lord  Chief  Justice  Campbell,  I  recollect 
that,  in  a  similar  case,  his  Lordship  allowed  the  dog  to  be 
brought  into  Court ;  I  see  no  objection  to  it. 

The  dog  was  accordingly  brought  in,  led  by  his  keeper, 
with  a  chain.  The  jury  had  him  brought  up  to  them,  and 
at  their  desire  the  keeper  let  go  of  him.  They  examined 
him,  and  appeared  to  be  of  opinion  that,  from  the  expres- 
sion of  his  eye  and  other  indications,  he  was  not  of  a  iricious 
disposition. 

Ballantine,  Serjt.,  in  summing  up,  suggested  that,  though 
not  a  conclusive,  this  was  at  least  a  useful  practical  test, — • 
since  a  dog  could  not  wholly  conceal  his  natural  temper ; 
and  the  defendant's  witnesses  proved  that  the  dog  though 
powerful  and  playful,  and  with  a  habit  of  springing  upon 
people  (especially  when  just  let  loose),  was  wholly  free 
from  vice,  and  had  never  really  hurt  any  one  so  far  as  was 
known. 

Erle,  C.  J.  (to  the  jury).— The  plaintiff,  to  sustain  the 
action,  must  satisfy  you,  not  only  that  he  was  injured  by 
the  dog,  but  that  the  dog  was  fierce  and  mischievous,  and 
known  to  be  so  by  the  plaintiff.  If  the  plaintiff  was  really 
hurt  and  injured,  it  does  not  matter  whether  it  was  by  the 
bite  of  the  teeth  or  merely  by  a  bruise  or  the  effects  of  a 
squeeze.  And  it  is  not  necessary  to  show  that  he  was 
used  to  bite,  if  he  was  used  to  injure  people.  But  if  he 
merely  had  a  habit  of  bounding  upon  people  in  play,  even 
although  in  so  doing  he  might  frighten  timid  persons  or 
cause  some  little  annoyance,  that  would  not  sustain  the 
action.     And  of  this,  he  said,  the  jury  might  judge  partly 
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from  their  knowledge  of  dogs  and  their  own  observance  of       1862. 
the  animal  in  question  (a). 


(a)  This  case  is  worth  noting, 
not  only  as  deciding  a  point  of  law 
as  to  the  right  of  action,  but  as 
illustrating  a  point  of  Nisi  Prius 
practice,  and,  perhaps,  as  throw- 
ing some  light  upon  the  probable 
construction  of  an  important  clause 
in  the  C.  L.  P.  Act,  1854,  s.  58, 
as  to  inspection,  by  jury  or  wit- 
nesses, of  any  real  or  personal  pro- 
perty which  may  be  material  to  the 
proper  determination  of  the  ques- 
tion in  dispute ;  which  it  can  hardly 
be,  of  course,  unless  it  belongs  to 
or  is  in  the  possession  of  one  or 
other  of  the  parties  to  the  suit: 
and  may  be  in  such  case  in  many 
ways,  as  with  reference  to  forgery, 
identity,  value,  or  utility— or,  as  in 
this  instance— in  the  case  of  ani- 
mals— temper  and  disposition.  It 
will  be  observed  that  though  the 
plaintiff  had  given  notice  to  produce 
the  dog,  it  might  be  doubtful  how 
far  he  could,  under  an  order  to 
produce,  call  for  anything  but 
books,  papers  or  documents,  and 
the  dog  was  produced  by  the  other 
party,  the  defendant.  But  it  seems 
clear  that,  under  the  above  clause, 
the  plaintiff  might  have  had  in- 
spection before  trial,  or  perhaps  at 
the  trial,  by  the  jury  and  wit- 
nesses. A  view,  it  will  be  observed, 
applies  to  real  property,  fixed  and 
Immovable,  and  such  as  could  not 
be  brought  into  Court;  and  of 
which,  therefore,  as  in  cases  of  in- 
scriptions or  notices  fixed  to  walls, 
so  as  not  to  be  removable,  parol 
evidence  is  admissible.  And  a 
view  applies,  also,  only  to  juries. 
There  can  be  little  doubt  that  this 


Verdict  for  the  defendant. 

clause  is  meant  to  be  construed  by 
analogy  to  the  old  law  as  to  view, 
and  will  be  applied  in  cases  where, 
if  the  property  were  real,  a  view 
might  be  obtained;  as  a  view  is 
allowed  where  the  property  is  irre- 
movable, but  is  so  far  material  as 
to  necessitate  evidence  by  witnesses 
as  to  its  nature,  state,  value  or  the 
like;  Turquand  v.  Strand  Union, 
8  D.  P.  C.  201.  There  is  a  simi- 
lar jurisdiction  in  equity,  even  to 
the  extent  of  allowing  tests  to  be 
applied  ;  Twentyman  v.  Bamti,  2 
De  Gex  &  S.  225 ;  and  a  similar 
provision  in  the  Patent  Act,  15  & 
16  Vict.  c.  82,  s.  42,  as  to  which 
see  Meadowi  v.  Kirkman,  29  L.  J., 
Ex.  207;  Patent  Type  Company 
V.  Harrium,  29  L.  J.,  Ex.  219; 
Holland  v.  Fox,  3  E.  &  B.  977. 
If  for  any  reason  the  property  can- 
not conveniently  be  brought  into 
Court,  as,  in  this  case,  if  there  had 
appeared  any  reason  really  to  sup- 
pose danger,  or  if  the  animal  had 
been  a  bull,  the  above  clause  would 
probably  be  applied,  to  allow  of 
inspection  out  of  Court.  But 
wherever  the  property  can  con- 
veniently be  produced  tn  Court, 
that  course  can  be  followed,  with  or 
without  previous  inspection.  And, 
on  the  other  hand,  it  should  seem 
that  wherever  the  state  of  the  pro- 
perty is  so  far  material  that,  if 
immovable,  the  Court  would  allow 
a  view,  and  admit  evidence  about 
it,  and,  if  moveable,  it  would  be 
properly  producible  in  Court,  then 
the  Court  can  and  probably  will 
allow  of  an  inspection  before  trial 
by  the  party  and  his  witnesses. 
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^_^y^  Coram  Bramwell^  B. 

Su^mJfALe..  SOWERBY  V.  WADSWORTH. 

highwav*^^^^  This  was  an  action  in  which  the  plaintiff  complained 
not  include  a     that  the  defendant  had  trespassed  on  land  of  the  plaintiff 

right  to  race ;  ,  , 

and  a  person  Called  the  Lilly  HoO|  within  the  manor  of  Lilly,  between 
party  to  a^^  Hitchia  and  Luton,  with  horses,  and  had  placed  hurdles 
he^d^foinT''"  ^^^^^^^'  The  defendant  pleaded  that  the  place  is  a 
liable  for  the     common  and  public  hi&:hway  for  all  persons  to  go  and 

putting  the  ,  ,  ...  „     .  .    . 

hurdles  on  the  retum,  pass  and  repass  with  horses,  at  all  times,  at  their 
S^ugh'h'lJVid    '^  ^*'^  ^"^  pleasure.    The  plaintiff  did  not  deny  the 
Tn  th*^*  P"f*    right  of  way,  but  new  assigned,  and  alleged  excess, 
cularact.  Hawkins,  Sir  O.  Honyman,  and  Archibald,  for  the 

plaintiff. 

Shee,  Serjt,  WoolUtt,  and  Ludlow,  were  for  the  de- 
fendant. 

Lilly  Hoo,  within  the  manor  of  Lilly,  is  situate  midway 
between  Luton  and  Hitchin,  about  half  a  mile  from  the 
public  road  between  those  towns.  A  public  road,  sixty 
feet  wide  and  mostly  covered  with  beautiful  turf,  leads 
from  the  Luton  and  Hitchin  road  on  to  the  Hoo,  and 
then  across  the  Hoo  to  the  Ickmeld  highway,  which 
runs  along  the  whole  length  of  the  common  at  the  other 
end.  When  it  reaches  half-way  across  the  Hoo  it  branches 
off  in  two  directions,  and  there  are  several  other  roads  and 
public  bridle-ways  in  different  directions.  Between  1770 
and  1780  public  races  were  held  on  the  Hoo,  and  will  be 
found  chronicled  in  Wetherbtfs  Racing  Calendar  of  that 
period  as  the  ''Lilly  Hoo  Races,"  and  it  seemed  that 
races  of  some  sort  were  held  here  as  lately  as  thirty  years 
ago.  There  was  a  farm  called  Lilly  Hoo  Farm,  occupied 
by  a  Mr.  Coleman,  an  eminent  horse  trainer.  The  place 
appeared  rather  a  favourite  resort  for  purposes  of  picnics, 
or  "  gypsy  ing,"  games  of  cricket,  and  so  forth.  In  December 
last  some  farmers  met  together  for  the  purpose  of  having 
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a  hurdle  race,  and  the  hardies  were  taken  on  the  ground        1863. 
in  a  cart   belonging  to  a  Mr.  Marsh,  and  a  Mr.  John     ^^^^^^^ 
Sworder  paid  a  man  for  putting  them  up,  while  the  de-  0. 

fendant,  Mr.  Wadsworth,  lent  some  horses  for  the  race,  one 
of  which  was  ridden  by  Mr.  Marsh.  The  plaintiff  brought 
three  actions^  one  against  each  of  these  gentlemen.  Mr. 
Marsh  and  Mr.  Sworder  acknowledged  the  plaintiff's  right, 
and  paid  a  small  sum  as  evidence  of  acknowledgment. 
The  present  defendant,  however,  had  insisted  on  his  right, 
and  now  tried  to  set  up  a  defence  on  the  ground  that  there 
was  no  "excess"  over  the  admitted  right  of  way,  for  that, 
after  all,  in  a  race,  parties  might  be  said  merely  to  **  go 
and  return,"  "pass  and  repass;"  and,  as  to  the  hurdles, 
the  defendant  said  he  had  nothing  to  do  with  them.  It 
appeared,  however,  that  there  were  no  races  within  the 
last  twenty  or  thirty  years  (except,  perhaps,  a  casual  race 
between  tradesmen,  not  shown  to  have  come  to  the  know- 
ledge of  the  owner),  and  the  case  broke  down  as  to  that ; 
added  to  which  it  appeared  that  it  was  understood  by  all 
the  parties  to  the  race  in  question,  that  it  was  to  be  a 
"  hurdle  race." 

Bramwbll,  B.,  thereupon  told  the  defendant's  counsel 

that  it  was  in  vain  to  attempt  to  keep  up  the  defence.     It 

could  not  be  said,  in  common  sense,  or  law,  that  a  right  of 

way  involved  a  right  to  race.     And,  as  to  the  hurdles,  it 

was  clearly  the  joint  act  of  all  the  parties.    There  was  no 

real  injury,  but  as  the  right  was  set  up  and  insisted  on, 

the  plaintiff  was  driven  to  proceed  with  his  action,  and 

there  could  be  no  question  as  to  bis  legal  right.     The 

jury,  therefore,  had  really  no  alternative  (if  they  thought 

the  hurdles  were  the  joint  act  of  the  defendant  with  the 

other  persons  present)  than  to  return  a  verdict  for  the 

plaintiff  with  nominal  damages. 

Verdict  for  the  plaintiff,  damages  40«.  (a). 

(o)  As  to  tbe  main  point,  it  was      Manchetler  R,  Co,,  14  C.  B.  213, 
very  much  the  same  as  iu  Wallit  v.      where  it  was  held  that  the  right  of 
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Wadswo&tb. 


tbe  public  on  a  highway  is  only  to 
pass  and  repass  for  purposes  ofpau- 
age.  And  see  Schwinge  y.  DowfU, 
Vol.  II.  p.  S45,  and  Chapman  v. 
Crt/ipf,  Vol  II.  p.  864,  the  cases  of 
Epping  Forest  and  TunbridgeWells. 
In  the  remarkable  case  of  Coventry 
V.  Witlet,  in  Q.  B.,  in  the  ensuing 
Term,  it  was,  however,  held,  that 
there  is  no  legal  right  at  all  in  the 
public  to  resort  to  a  race-course. 
As  to  the  other  point  of  joint  lia- 
bility, at  first  fight  the  ruling 
might  appear  opposite  to  that  of 


Cock  BURN,  C.  J.,  in  Paget  r. 
Birkheck,  ante,  p.  683,  but,  on  ex- 
amination, it  will  be  found  not 
only  quite  consistent  with  it,  but, 
by  comparison,  to  illustrate  tbe 
very  distinction  and  principle  on 
which  the  question  of  joint  liability 
must  depend;  for  in  that  case 
there  was  no  concurrence  in  going 
orer  the  plaintiff's  field ;  but  here 
the  three  parties  all  concurred  in 
the  act  of  putting  tbe  hurdles  on 
the  particular  field. 


Hertford 
Summer  Jstites, 

In  an  action 
against  a  canal 
company  for 
damage  caused 
by  the  emission 
of  sparks  from 
the  engines  of 
a  steamboat 
used  by  them ; 
evidence  being 
given  that  there 
were  some 
mechanical 
appliances 
which  were 
used  to  prevent 
the  emission 
of  sparks,  and 
that  there  were 
species  of  fuel 
and  modes  of 
dealing  with 
the  furnaces 
for  that  object, 
which  had  not 
been  adopted, 
&c.,  the  ques- 
tion was  left  to 
the  jury  whe- 
ther there  had; 
been  a  neglect 
by  the  defend- 
ants of  any 
practicable  pre- 
cautions which 
they  reasonably 
ought  to  have 
used. 


LONGMAN  AND  OTHERS  V.  THE  GRAND  JUNCTION 
CANAL  COMPANY. 

Action  by  paper  manufacturerB  for  damage  done  to 
them  by  setting  fire  to  some  stacks  of  straw  by  means  of 
sparks  from  one  of  the  company's  steam  engines.  The 
declaration  staled,  that  the  plaintiflTs  were  possessed  of  divers 
goods,  eight  ricks  of  waste  paper,  &c.  &c.,  in  and  upon 
certain  lan(l  of  theirs  near  to  (a)  a  canal  which  was  used 
by  the  defendants  for  the  purpose  of  navigating  the  same 
with  and  propelling  on  and  along  the  same  steamboats  con- 
taining fire  and  igneous  matter,  and  that  the  defendants 
so  negligently  and  carelessly  and  improperly  managed  a  cer- 
tain steamboat  or  vessel,  which  was  then  being  by  them 
navigated  and  propelled  upon  and  along  the  canal  near  to  (a) 
the  said  goods,  and  (5)  the  fire  and  igneous  matter  therein, 
and  so  negligently  conducted  themselves  in  and  about  pro- 
viding and  managing  the  proper  means  for  retaining  the 
fire  and  igneous  matter  in  the  said  steam  boat  whilst  tbe 
same  was  being  propelled  along  the  said  canal,  that,  by 

(a)  As  to  the  distinction  between  River  Dun  Canal  Co.,  4  H.  &N. 

this  expression  and  "  adjoining,"  67. 

or  "next  to,"  see  Barnes  v.  Ward,  (A)  That  is,  **and  so  carelessly 

9  C.  B.  302 ;  and  Hardcastle  v.  managed  the  said  fire,  &c." 
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such  negligence  and  improper  management^  divers  sparks  1863. 

of  fire  and  igneous  matter  escaped,  flew  and  came  from  t^^ 

and  out  of  the  said  steamboat  to  and  upon  one  of  the  said  and  Others 

ricks,  and  by  means  thereof  the  said  rick  became  ignited  thb  Grand 

and  set  on  fire,  and  by  means  of  the  premises  the  said  cIkal"  om- 

other  ricks  and  said  other  goods,  being  contiguous  and  near  '^nt. 
to  (a)  the  said  rick  so  ignited,  also  became  ignited  and  set 
on  fire  and  was  burnt. 
Plea :  Not  guilty. 

Bovill,  Lush,  and  Garth  for  the  plaintifTs. 

Shee,  Serjt.,  and  Day  for  the  company. 

The  plaintiffs  were  paper  manufacturers,  carrying  on 
business  at  Home  Park  Mill,  in  the  parish  of  Abbotts 
Langley,  in  this  county,  and  they  had  stacks  of  paper 
shavings,  and  other  waste  and  refuse  papers,  kept  by  them, 
to  be  used  up  in  their  manufacture,  on  a  piece  of  ground 
belonging  to  the  mill,  between  the  river  flowing  thereto 
and  the  canal.  On  the  29th  of  March  last  the  plaintifls 
had  eight  of  these  stacks  on  this  piece  of  land,  one  of 
which  had  been  standing  there  for  seven  or  eight  years, 
the  others  for  various  periods  of  time,  and  all  thatched 
with  straw  like  hayricks.  About  twenty-five  minutes  to 
four  o'clock  in  the  afternoon  of  that  day,  two  of  the  stacks 
nearest  to  the  canal,  and  about  twenty  yards  from  it,  were 
found  to  be  on  fire.  A  high  wind  was  blowing  at  the 
time,  and  in  a  few  minutes  the  whole  of  the  stacks  were 
on  fire.  The  wind  carried  fragments  of  lighted  straw  and 
paper  to  a  considerable  distance,  and  set  fire  to  some  car- 
boys of  vitriol  and  other  things  on  the  plaintiffs'  premises. 
The  total  damage  was  estimated  at  about  700/.  One  of 
the  company's  steamboats  was  stated  to  have  been  passing 
along  the  canal  shortly  before  the  flames  broke  out,  and  a 
witness  swore  that  he  saw  a  spark  from  the  engine  fly  out 
upon  one  of  the  stacks. 

(a)  Videtupra. 
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Scientific  witoesses  were  called  on  the  part  of  the  plain- 
tiffs to  prove  that  various  mechanical  inventions  had  been 
applied  to  the  purpose  of  preventing  the  sparks  from 
flying  out  of  engines  on  railways,  as  caps  for  the  fur* 
naces,  &c. 

It  was  elicited  from  the  company's  witnesses  that  there 
were  two  kinds  <^  coal  used,  one  of  which  caused  less 
sparks  than  the  other;  and,  further,  that  coke  was  some- 
times used  to  make  a  clear  fire. 

The  witnesses  for  the  company,  however,  among  whom 
was  Sir  Charles  Fox,  stated  that,  though  ''out  of  deference 
to  the  prejudices  of  the  agricultural  districts  "  precautions 
against  the  emission  of  sparks  were  sometimes  used  in 
agricultural  steam-engines,  they  had,  for  the  most  part, 
ceased  to  be  used  in  railway  locomotives. 

Brauwbll,  B.,  asked  if  they  did  not  throw  out  sparks. 

The  witnesses  admitted  that  they  did;  but  they  said 
that  this  was  owing  to  those  engines  having  a  much 
stronger  "  blast,"  or  draught,  through  their  funnels. 
They  further  stated  that  in  the  present  species  of  engine 
there  was  not  such  a  *'  blast,"  or  draught,  as  would  cause 
sparks  to  fly  out;  and  they  declared  that' they  had  actually 
experimented  with  the  engine  in  question  and  found  that 
it  did  not  throw  out  sparks. 

At  the  close  of  the  evidence, 

Bramwbll,  B.  (who  tried  the  case  of  Vaughan  v.  The 
Taff  Vale  Railway  Company  (a),  which  went  to  a  Court 
of  Error,  where  it  was  held  that  a  railway  company  was 
not  liable  in  the  absence  of  evidence  of  negligence  or 
neglect  of  reasonable  precautions)  left  the  question  to  the 
jury  in  accordance  with  that  case,  telling  them  that  they 
must  be  of  opinion,  in  order  to  find  for  the  plaintiffs,  that 
the  fire  was  caused  by  the  engine  of  the  defendants,  and 
that  they  had  been  guilty  of  negligence,  which  he  defined 

(fl)  Vide  5  H.  &  N.  679. 
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to  be  the  neglect  of  any  reasonable  practicable  precautions, 
or  precautions  which  the  company  reasonably  ought  to 
have  used,  to  prevent  the  emission  of  sparks  from  their 
engines. 

Verdict  for  the  plaintiffs,  damages  707/ (a). 


1863. 


(a)  The  law  on  the  subject  bas 
been  settled  in  error  very  much  in 
accordance  with  the  earliest  case 
on  the  subject,  at  least,  the  earh'est 
instance  of  an  action  in  which  the 
question  was  distinctly  raised.  It 
was  there  held,  that  in  an  action 
against  a  railway  company  for  neg- 
ligence in  setting  fire  to  a  build- 
ing near  the  railway,  by  sparks  of 
fire  having  escaped  from  one  of  the 
company's  engines,  the  evidence 
was,  that,  shortly  after  the  engine 
had  passed  near  to  where  the  build- 
ing was,  the  latter  was  observed  to 
be  on  fire.  Sparks  had  been  seen 
on  various  occasions  to  be  emitted 
by  the  company's  engines.  The 
emission  of  sparks  depended  on  the 
rate  at  which  the  engines  were  im- 
pelled, having  reference  to  their 
power ;  and  there  were  other  modes 
by  which  it  could  be  prevented :— ^ 


HeUf  that  the  evidence  showed  a 
primd  facie  case  of  negligence,  for 
which  the  company  was  responsible. 
Piggot  V.  Eaitem  Countm  RaiU 
way  Co,,  15  Law  J.,  N.  S.,  C.  P. 
235;  10  Jur.  571.  It  was  held, 
also,  that  evidence  of  sparks  having 
been  seen,  on  occasions  previously 
to  the  accident,  to  be  emitted  by 
the  company's  engines,  was  admis- 
sible, as  it  was  evidence  to  ascer- 
tain whether  sparks  from  the  en- 
gines could  or  could  not  be  thrown 
as  far  as  where  plaintifii'  building 
was.     lb. 

In  Vaughan  v.  The  Taff  Vale 
Railway  Co,,  5  H.  &  N.  679,  this 
was  in  substance  affirmed  and  up- 
held, and  the  present  is  the  first 
subsequent  case  in  which  it  was 
applied.  The  verdict  was  not  dis- 
turbed. 


Longman 
and  Others 

Thb  Grand 

JlJNCTION 

Canal  Com- 
pany. 


Surrty 
Summer  Astixet, 


On  a  contract 
for  goods  with- 


Croydon,  coram  BramweU^  B. 

BOWES    AND   ANOTHBR   V.  PONTIFEX   AND   OTHERS 

Action  to  recover  the  price  of  a  fiuantity  of  "lead  in  the  Statute 

*  1  ^  Qf  Frauds,  the 

ashes/'  alleged  to  have  been  sold  by  the  plaintiffs'  to  the  acceptance,  to 

defendants.      The  sum  came  to  347/.,  and  that  was  the  ^tute.must 

sum  claimed,     the  defendants'denied  their  liability.  ^  by  some  act 

J  or  conduct  on 

Hcmkins  and  C.  PoUock  for  the  plaintiffs.  buyKicatt 

Lush  and  Beruford  for  the  defendants.  ISfn'd  «uta 

the  goods,  or 
such  as  reasonably  would  lead  the  seller  to  think  they  are  accepted,  and  this  may  be  by  re- 
tention of  them  for  such  a  time  as  reasonably  might  lead  to  that  conclusion. 
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ises. 


There  had  been  previous  dealings  between  the  parties, 
and  there  had  been  a  prior  sale  of  a  quantity  of  lead  ashes; 
the  present  contract  was  by  parol,  and,  according  to  the 
case  for  the  defendants,  there  was  a  distinct  understanding 
that  the  parcel  now  in  question  should  be  equal  to  the 
former.    The  contract  was  on  the  11th  of  Aprils  and  the 
delivery  on  the  12th.    The  defendants  had  liberty  to  assay 
the  ashes.     On  the  22nd  of  April  the  plaintiflfs  first  heard 
from  them  that  they  considered  the  parcel  not  equal  to  the 
last,  and  the  plaintiffs  offered  an  allowance,  as  to  which 
several  letters  passed  ;  but  before  a  definite  agreement  as 
to  the  amount  of  allowance,  and  before  any  express  re- 
pudiation or  acceptance,  on  the  5th  May  the  defendants 
wrote  to  the  effect  that  on  assay  the  parcel  was  so  inferior 
to  the  last  that  they  declined  to  accept  it  od  any  terms  ; 
and  they  did  not,  according  to  the  case  for  the  plaintiffs, 
repudiate  the  article  until  more  than  a  fortnight  after  de- 
livery, which,  it  was  contended,  was  too  late. 

At  the  close  of  the  evidence, 

The  learned  Judge  said  he  was  of  opinion  that  the  sale 
was  not  conditional,  but  that  there  was  a  mere  warranty. 

Lush  urged  that  when  a  party  agreed  to  buy  a  com- 
modity on  a  distinct  understanding  that  it  should  be  of  a 
certain  quality,  that,  in  substance,  was  a  condition,  as  it 
was  a  reasonable  inference  that  the  buyer  meant  that  be 
would  only  buy  on  that  as  a  condition. 

The  learned  Judge  said  he  thought  otherwise,  and 
that  it  was  a  mere  warrant  or  guarantee  ;  otherwise  every 
case  of  guarantee  of  quality  would  be  turned  into  a  con- 
ditional sale. 

Lush  referred  to  a  recent  case  as  to  the' sale  of  hops  (a); 


(a)  Bannerman  ▼.  White,  31  L. 
J.,  C.  P.  28.  There,  the  buyer 
inquired  if  the  hops  were  sulphured, 
and  was  told  that  they  were  not ; 
and,  as  the  seller  knew,  would  not 


haye  bought  if  he  had  knowu  that 
they  were  sulphured,  as  in  fact  they 
were.  The  Court  held  it  was  a  con- 
dition, because  it  was  a  prelimi- 
nary stipulation ;  and  the  buyer's 


HOME  CIRCUIT. 


741 


in  which^  he  said^  it  had  been  held  that  a  sale  by  sample, 
with  a  warranty  that  they  were  of  a  certain  kind,  was 
held  a  conditional  sale. 

Hawkins  said  in  that  case  there  had  been  a  distinct  sti- 
pulation, in  the  nature  of  a  condition,  that  the  hops  should 
be  of  the  specified  quality. 

Lushf  in  addressing  the  jury  on  the  whole  case,  insisted 
that  there  had  been  no  acceptance  on  the  part  of  the  de- 
fendants (a),  and  that  it  was  necessary  that  there  should 
have  been  an  actual  acceptance  by  them,  and  assent  to  re- 
ceive the  ashes  as  according  to  the  contract  {Jb\  or  that. 


assent  was  in  effect  conditional 
upon  its  observance.  Vide  Sayert 
V.  Birmingham  Gqm  Co,,  27  L.  J., 
Ex.  294 ;  Lacy  v.  MonJUt,  29  L. 
J.,  Ex.  110. 

(a)  Which,  (the  contract  being 
by  parol,)  was  the  question — ^not 
whether,  in  fact,  the  contract  had 
been  performed  on  the  part  of  the 
vendors ;  t.  e.,  not  whether,  in  fact, 
the  parcel  toot  equal  to  the  last, 
but  whether  the  defendants  had 
chosen  to  accept  it 

(6)  It  seems  strange  that  this 
should  ever  have  been  doubted. 
In  cases  of  acceptance  in  satisfac- 
tion, it  has  always  been  held  that 
acceptance  must  be  an  act  of  the 
will  of  the  party  receiving.  Hard' 
man  v.  Bellhouie,  9  M.  &  W.  590 ; 
and  it  is  for  the  jury  whether  there 
has  been  an  actual  assent  and 
acceptance;  Ensans  v.  Fowit,  1 
Exch.  601 ;  unless  there  has  been 
a  previous  accord  and  a  perform- 
ance ;  CurUwis  v.  Clarkt  3  Ex. 
375  ;  in  which  case  that  accord  is 
essential ;  Bainbridge  v.  Lax,  9  Q. 
B.  819.  It  is  not  easy  to  see  why 
acceptance  should  mean  less  in  one 
kind  of  contract  than  another.  In 
VOL.  III.  3 


1863. 
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Morton  v.  Tibbett,  15  Q,  B.  428, 
the  vendee  had  chosen  to  retell  the 
goods,  which  was  deemed  an  act  of 
acceptance  as  strong  as  actual  user, 
just  as  sale  is  as  much  a  conversion 
as  destruction,  or  consumption ;  and 
it  had  been  held,  that  retention  of 
goods  is  sufficient  evidence  of  a 
purchase,  in  the  case  of  goods  sent 
on  sale  or  return,  and  so  would 
a  sale  of  them.  If  goods  delivered 
on  <*  sale  or  return"  be  not  returned 
within  a  reasonable  time,  or  the 
return  of  them  be  rendered  impos- 
sible by  the  act  of  the  buyer,  the 
contract  of  sale  becomes  complete, 
and  an  action  for  goods  sold  and 
delivered  may  be  maintained  by 
the  seller  against  the  buyer.  Mots 
V.  Sweet,  16  L.  T.,  Q.  B.  441 ; 
Semble,  Iley  v.  Frankenttein^  8 
Scott,  N.  R.  839,  is  not  law.  On 
the  other  hand,  it  had  also  been 
held,  that  where  goods  had  been 
sent  on  a  contract  for  sale,  mere 
unpacking  would  not  amount  to 
acceptance,  but  that  retention  of 
them  an  unreasonable  time  would 
be  evidence  of  it ;  Curtit  v.  Fvgh, 
10  Q.  6.  111.  And  it  had  been 
likewise  held,  that  the  law  in  every 
E  F  F. 
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at  all  events,  there  ought  to  be  a  reduction  of  the  price  (a) 
For  a  breach  of  warranty. 

The  learned  Judgb,  in  summing  up  the  case  to  the  jury, 
said  that  there  was  no  written  contract  within  the  Statute 
of  Frauds,  and  thus  there  would  arise  the  difficult  question 
as  to  what  was  an  ''acceptance"  of  the  goods  by  the  de- 
fendants.   That  statute  enacted,  that  no  one  should   be 
liable  on  a  sale  of  goods  above  the  value  of  10/.  unless 
there  was  either  a  note  in  writing,  or  part  payment,  or  an 
actual  acceptance  and  delivery.   Now,  as  in  this  case  there 
was  neither  writing  nor  part  payment,  the  question  would 
be  whether  there  had  been  an  acceptance.    And  that  was 
one  of  the  most  difficult  questions  in  the  law,  and  it  was 
very  hard  to  reconcile  the  cases  upon  it  (5).     Beyond  all 
doubt  there  was  here  a  guarantee  of  quality,  and  probably 
the  jury  would  think  that  it  had  not  been  complied  with  ; 
but  he  had  already  expressed  his  opinion  that  a  guarantee 


caie  of  sale  by  sample  implies  a 
right  in  the  vendee  to  see  that  the 
bulk  corresponds  with  the  sample ; 
PeltU  V.  MUchell,  Car.  &  M.  424; 
so  that  before  Morton  v.  TibbeUt 
it  had  been  settled,  in  effect,  that 
the  vendee  had  a  right  to  a  rea- 
sonable time  to  see  that  the  goods 
corresponded  with  the  sample  (or 
the  order),  and  that  in  the  meantime 
the  mere  receipt  was  no  evidence 
of  acceptance,  and  there  was  no- 
thing ineonsisient  with  that  in 
holding  that,  if  he  chote  to  part 
with  the  goods  without  exercising 
that  right,  he  thereby  affirmed  the 
contract,  and  was  left  to  his  remedy 
for  any  breach  of  warranty.  Where 
there  is  any  evidence  of  acceptance, 
it  is  for  the  jury ;  Btahel  v.  WheeltTf 
7  D.  &  L.  442 ;  and  mere  reten- 
tion may,  beyond  all  doubt,  be 
some  evidence;  GiUiat  v.  Roberts, 


19  L.  J.,  Ex.  410;  but  when  there 
is  an  option  and  a  disapproval,  the 
mere  non-intimation  of  it  is   not 
necessarily  evidence  of  acceptance, 
unless,  under   the   circumstance^ 
such  as  would  be  unreasonable,  or 
might  fairly  lead  the  seller  to  infer 
an  acceptance ;  Cunliffe  v.  Harri" 
son,  20  L.  J.,  Ex.  325.  And  where 
there  has  been  from  the  first  in- 
spection  a   correspondence,   with 
express  objection,  and  mere  nego- 
tiation, there  is  no  evidence  of  ac- 
ceptance; Archer  v.  Bayne,  Ibid. 
54,  a  case  very  much  resembling 
the  present.    An  instance  of  reten- 
tion, without  objection,  for  an  un- 
reasonable time,  held  to  amount  to 
evidence  of  acceptance ;  Currie  v. 
Anderson,  29  L.  J.,  Q.  B.  87. 

(a)  Parsons  v.  Sexton,  4  C.  B. 
899. 

(6)   Vide  supra. 
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was  not  in  such  a  case  a  conditional  contract  (a).  There 
had  been  a  great  deal  of  dispute  and  diflference  as  to  the 
meaning  of  the  word  *'  acceptance/'  In  one  case  (b),  in 
the  time  of  the  late  Lord  Campbell,  the  Court  of  Queen's 
Bench  were  supposed  (c)  to  have  held  that  mere  delivery  was 
enough.  There  was,  however,  a  later  case  in  the  Exche- 
quer (d),  in  which  it  was  held  that  there  was  no  acceptance 
unless  there  had  been  a  reasonable  opportunity  to  the 
buyer  of  seeing  that  the  article  delivered  was  such  as  had 
been  ordered ;  and  probably  the  jury  would  do  well  to 
take  that  as  the  law,  and  for  this  case  he  so  laid  it  down. 
Certainly, unless  ''accept"  means  no  more  than  ''receive" 
(as  surely  it  must,  for  otherwise  the  word  "deliver"  would 
of  itself  have  sufficed),  acceptance  must  mean  some  act  or 
conduct  on  the  part  of  the  buyer  indicating  an  intention 
to  retain  the  goods,  or  such  as  reasonably  to  lead  the  seller 
to  suppose  so(e).  That  was  the  law  which  the  jury  must 
apply  to  this  case.  The  learned  Judge  then  examined  the 
evidence  with  reference  to  the  precise  time  at  which  the 
defendants  had  "assayed"  the  ashes,  and  given  notice  to 
the  plaintiffs  of  their  rejection.  Practically,  the  ques* 
tion  would  resolve  itself  into  whether,  within  a  reason* 
able  time,  the  defendants  rejected  the  ashes.  There  could 
be  little  doubt  that  the  ashes  were  not  according  to  the 
warranty;  and,  even  if  the  jury  were  of  opinion  in  favour 
of  the  plaintiffs,  the  sellers,  as  to  the  sale  being  binding, 
they  would  be  at  liberty  to  make  a  deduction  from  the 
price  on  account  of  any  inferiority.  Had  the  defendants 
accepted  the  goods  ?  If  so,  was  there  any  abatement  to 
be  made  in  the  price  ? 
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(a)  Fm/c  on/e,  pp.  741— 2. 

(b)  Vide  tupra. 

(r)  Morton  v.  Tibbettt,  15  Q.  B. 
428 ;  but  see  Meredith  v.  Meigh, 
2  £.  &  B.  365. 

[d)  Hunt  V.   Hecht,  8   Exch. 


814 ;  and  see  also  Cunliffe  v.  Harri' 
ton,  6  Exch.  903 ;  Currie  v.  A  ndev 
ion,  29  L.  J.,  Q.  B.  87 ;  vide  Sayert 
V.  Birmingham  Gas  Co.,  27  L.  J., 
Ex.  295. 

(e)  Vide  ante,  p.  741,  in  notit  (6). 
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Verdict  for  the  plaintiffs  for  the  contract  price,  less 
20/.  (a). 


(a)  There  was  a  rule  as  against 
evidence^  but  not  for  misdirection ; 
and  it  is  conceived  that  the  direc- 


tion is  in  accordance  with  and  re- 
conciles all  the  cases.  Vide  ante, 
pp.  741—2,  in  no^ii. 


Chelmsford:  Civil  Court;  coram  Wightman^  J, 
^ffpring  LEE  ^^  DIXON. 

M a^ror^b"   -Action  against  an  attorney  for  improperly  suing  on 
employed  to      behalf  of  the  plaintiff  in  the  Superior  Court  instead  of  the 

recover  a  small  ^        ^     ^       ^ 

debt,  he  u        Ck)unty  Court 

iltcit  fSr^un.  Th®  *'8t  count  Stated  that  the  plaintiff  retained  the  de- 
neccssariiv  and  fendant  as  and  being  an  attorney^  to  proceed  to  recover 
suing  fn  a  for  the  plaintiff,  by  action,  from  one  Gregory,  a  sum  of 
(unlen^  with^a  DQoney  claimed  by  the  plaintiff  to  be  due  to  him  from 
SlTon^  °^  Gregory,  That  the  defendant  accepted  such  retainer  for 
quences,  his  reward,  but,  instead  of  proceeding  for  the  recovery  of  the 
him  so  to  do),  money  in  the  Sheriffs'  Court,  London,  as  he  could  and 
wiu  depend  might  and  ought  to  have  done,  and  could  have  done  at 
upon  whether,  much  less  cost  and  risk  to  the  plaintiff  than  by  proceeding 
instructions  to  in  her  Majesty's  Superior  Courts  at  Westminster,  com- 
teaioaMy^  *  menced  an  action  for  the  recovery  of  the  money  in  one  of 
the  said  Superior  Courts ;  and  such  proceedings  were  had 
and  taken  by  the  defendant  in  the  said  Court  in  such 
action,  that  the  same  came  on  for  trial  and  a  verdict  duly 
thereon  found  by  the  jury  for  the  said  Gregory  against  the 
plaintiff,  and  judgment  obtained  on  such  verdict  against 
and  the  nature  the  plaintiff,  and  he  was  forced  to  pay  his  own  costs  and 
aJudge"wou°d  the  co«^«  of  Gregory's  defence;  and 
an?[f  he'mlght  Second  count,  on  which  nothing  turned,  for  conducting 
reasonably  so    the  action  with  negligence. 

have  supposed 

he  will  not  be 

liable,  even  though  his  client,  failing  to  recover  in  the  Superior  Court,  became  subject  to  the 

costs  of  suit  in  that  Court* 


suppose  that 
he  would  re- 
cover, and  de- 
sired to  sue 
for,  a  sum 
which  would 
carry  costs ;  or 
that  from  the 
circumstances 
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Picas :  1.  Not  guilty.  ^  18«3. 

2.  Denial  of  the  retainer. 

3.  That  the  defendant  could  not  and  ought  not  to  have 
proceeded  for  the  recovery  of  the  said  money  in  the  Sheriffs' 
Court. 

4.  That  he  proceeded  in  one  of  the  Superior  Courts  at 
the  request  of  the  plaintiff',  and  at  his  direction.     Issue. 

Hawkins  and  HoU  for  the  plaintiff*. 

Chambers  and  Hance  for  the  defendant. 

The  plaintiff  was  a  tradesmaUj  carrying  on  business  at 
Russell  Street,  Covent  Garden.  In  January,  186S,  one 
Chippingdale  brought  the  plaintiff — to  whom  he  was  in- 
debted in  5Z. — a  cheque  of  one  Gregory  for  45Z.,  and  the 
plaintiff  made  an  advance  of  lOZ.  lOs.  upon  it,  on  a  written 
authority  from  Chippingdale  to  pay  the  cheque  away,  hold'- 
ing  himself  responsible  for  the  balance.  And  plaintiff  ac^ 
cordingly  got  it  cashed  by  a  neighbour.  Next  day,  how- 
ever, Gregory  told  the  plaintiff,  as  the  latter  said,  not  to 
advance  any  more  money  upon  the  cheque,  as  he  should 
stop  the  cheque ;  which  he  accordingly  did,  and  it  was  re-^ 
turned  to  plaintiff,  who  had  to  pay  it,  and  advanced  no 
more  money  to  Chippingdale  upon  it;  and  the  plaintiff, in 
February,  instructed  the  defendant,  as  his  attorney,  to  sue 
Gregory  upon  the  cheque,  as  he  said,  for  the  10/.  10^., 
but,  as  the  defendant  said,  to  recover  the  whole  amount. 
Gregory  carried  on  business  in  Bucklersbury,  in  the  City, 
within  the  jurisdiction  of  the  Sheriffs'  Court,  which  has 
jurisdiction  up  to  50/.  (a).  But  the  plaintiff  gave  no  special 
instructions  to  sue  in  the  inferior  Court;  and  the  defendant 
brought  the  action  in  a  Superior  Court,  and  it  was  tried  at 
Kingston  at  the  Spring  Assizes  last  year,  and  after  a 
trial  which  lasted  some  time,  but  at  which  Chippingdale 
was  not  present,  the  jury  found  in  favour  of  Gregory. 

(a)  Castrique  v.  Page,  13  C.  B.  covered  in  Superior  Courts  without 
458.  But  if  the  sum  recovered  is  a  certificate.  There  is  a  blunder 
less  than  20/.,  costs  cannot  be  re-      in  the  City  Act. 


746  CASES  ON  THE 

1863.  ^  The  plaintiff  therefore  became  h'able  for  bis  costs^  which 
came  to  about  80/.  The  present  action  was  in  effect  to 
recover  these  costs.  It  is  to  be  observed  that,  suing  in 
the  Superior  Courts  the  claim  could  be  and  was  indorsed 
specially  on  the  writ,  so  that  judgment  might  have  been 
obtained  by  default  thereon,  without  any  further  pro- 
ceeding. 

The  plaintiff  was  examined,  and  swore  that  be  instructed 
the  defendant  to  sue  for  the  10/.  lO^.,  and  never  heard 
anything  about  it  until  he  was  told  that  the  cause  stood 
for  trial  at  Kingston,  when  he  said  that  he  was  surprised 
to  hear  it,  and  never  meant  to  sue  in  the  Superior  Courts 
for  such  a  small  sum.     It  appeared,  however,  that   be 
knew  the  action  was  commenced  in  the  Superior  Court, 
and   that  his  idea  had   been    that    there  could   be   no 
defence,  at  all  events  as  to    the    amount  he  had   ad- 
vancedy  and   that  Gregory  would   let  judgment  go   by 
default,  instead   of  which   he  pleaded   fraud.    And  the 
plaintiff,  on  cross-examination,  admitted  that  he  had  heard 
the  pleas  read  over  to  him,  one  of  which  charged  him  with 
taking  the  cheque  fraudulently ;  and  that  he  had  also  an- 
swered interrogatories. 

Chambers,  for  the  defendant,  contending  that  the  plaintiff 
had  consented  to  the  case  being  tried  at  Kingston,  and 
that  questions  of  law  were  likely  to  arise  which  could  not 
be  properly  disposed  of  by  an  inferior  Court. 

And  the  defendant  and  other  witnesses  had  been  called 
to  contradict  the  statements  of  the  plaintiff. 

It  was  proved  that  the  costs  in  the  Sheriffs'  Court  would 
not  exceed  3/. 

The  defendant  stated  that  he  asked  the  plaintiff  how 
much  he  meant  to  recover  on  the  cheque,  and  that  the 
plaintiff  said  the  whole ;  whereupon  witness  told  him  it 
would  be  a  matter  of  difficulty  how  much  he  would  be 
entitled  to  recover,  and  whether,  if  he  recovered  the  whole 
he  would  not  be  liable  even  to  Chippingdale  for  the  ba« 
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lance;  to  which  the  plaintiff  replied  that  no  doubt  he  was  ^^^' 
answerable  to  Chippingdale  for  the  balancej  but  was  en- 
titled to  recover  the  whole  according  to  the  effect  of  the 
arrangement  between  them.  The  defendant  further  stated 
that  he  explained  to  the  plaintiff  about  the  costs ;  and 
denied  having  been  informed  as  to  Gregory's  notice.  He 
admitted,  however,  telling  the  plaintiff  that  if  he  recovered 
above  20/.- there  was  concurrent  jurisdiction  in  the  Superior 
Court  (a),  and  so  he  would  recover  his  costs. 

WiGHTMAN,  J.  (to  the  jury). — The  defendant,  as  attorney, 
was  only  bound  to  use  reasonable  care.  The  negligence 
imputed  to  him  is — that,  knowing  that  his  client,  the 
plaintiff,  could  only  recover  less  that  20/.  on  the  cheque,  and 
that,  therefore,  even  if  he  recovered,  he  could  not  recover 
costs,  he  did  not,  as  the  plaintiff  alleges,  tell  him  so,  and 
did  not  tell  him  that  if  he  failed  to  recover  he  would  have 
to  pay  costs  on  the  scale  of  the  Superior  Courts.  The  de- 
fendant admits  that  he  told  the  plaintiff  that  if  he  recovered 
more  than  20/.  there  was  concurrent  jurisdiction  in  the 
Superior  Courts.  Now,  no  doubt,  in  that  he  made  a  mis- 
take (b),  and  there  is  not  concurrent  jurisdiction  in  such 
cases,  except  on  certain  conditions.  In  that  therefore  he 
fell  into  an  error  in  law — a  mistake  as  to  the  construction 
of  an  act  of  parliament.  But  the  question  is  (c),  whether 
there  was  such  negligence,  upon  a  matter  properly  within 
his  knowledge,  as  to  render  him  liable  to  an  action  ? 

The  proceedings  having  gone  on  so  far  as  not  only  plea 
but  interrogatories,  so  that  it  was  plain  the  action  would  be 
defended,  it  is  said  that  then,  at  all  events,  it  was  the  duty 
of  the  now  defendant  to  have  stopped  the  proceedings  in 

(o)  An  error ;  but  owing  to  the  (6)  Vide  supta  (a), 

peculiar  and  blundering  frame  of  the  (c)  One  of  law,  rather  than  of 

Sheriffs'  Court  Act,  as  pointed  out  fact :  and  if  the  learned  Judge  is 

by  the  Court  in  Castrique  v.  Page,  to  be  taken  as  having  left  it  to  the 

13  C.  B.  458,  therefore  it  was  a  very  jury,  that  would  be  erroneous,  but 

excusable  error  fur  au  attorney.  probably  he.did  not  mean  that. 
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1863.  ^  the  Superior  Court,  and  sued  in  the  Sheriffs'  Court.  But 
it  is  for  you  to  judge  whether  (a)  the  proceedings,  having 
gone  so  far,  it  was  negligence  in  the  defendant  not  to 
have  then  stopped  them. 

The  question  to  be  determiued  between  the  parties  in 
the  original  action  (as  appears  from  the  proceedings)  was 
one  of  fraud ;  whether  Gregory  had  not  been  defrauded 
out  of  the  cheque,  and  it  was  one  of  those  cases  in  which 
there  might  be  ground  for  supposing  that  there  would  be 
a  certificate  by  the  Judge  (even  in  the  event  of  less  than 
20/.  being  recovered),  that  it  was  a  fit  case  to  be  tried  in 
the  Superior  Courts. 

That  is,  although  the  amount  recovered  was  only  less 
than  20/.,  still  the  case  was  of  such  a  character  that  it 
might  be  that  the  Judge  who  tried  it  would  be  of  opinion 
that  it  was  fit  to  be  brought  in  the  Superior  Courts.  And 
the  defendant  states  that  he  deemed  it  was  one  which  also 
raised  a  difiicult  question  of  law,  whether  the  plaintiff  was 
entitled  to  recover  the  entire  amount  of  the  cheque  or  only 
a  part  of  it.  Certainly  it  was  a  case  which  might  have 
been  brought  in  the  Sheriffs'  Court ;  and,  no  doubt,  the 
proceedings  there  would  be  less  expensive.  It  is  said  that 
the  plaintiff  was  desirous  that  the  action  should  be  com^ 
tnenced  in  the  Superior  Court,  and  there  is  a  contradiction 
of  testimony  as  to  that  point  on  which  you  must  de- 
cide (6). 

The  question  is  (c),  whether  you  are  satisfied  on  this 
evidence  ((/),  that  the  defendant  was  guilty  of  negligence 
or  of  improper  conduct  in  the  management  of  the  cause, 
or  failed  in  the  duty  which  he  owed  as  an  attorney  to  his 

(a)  That  is,  assuming,  it  is  to  the   learned  Judge   really  meant 

be  presumed,   that  there  \ivas  no  to  leave  to  the  jury.    (See  next 

negh'gence  up  to  that  time;  which  sentence.) 

the  learned  Judge  seems  to  have  (r)  That  is,  for  (he  jury, 

implied  in  his  way  of  putting  it.  (</)  On  the  question  of  fact  just 

(6)  And  it  should  seem  from  the  adverted  to. 
context  that  it  was  only  this  which 


HOM£  CIRCUIT. 


749 


client,  in  conducting  the  cause  as  he  did  ?  The  case  on 
the  part  of  the  plaintiff  (a)  is,  that  the  defendant  brought 
the  action  in  the  Superior  Court,  whereas  he  ought  to  have 
brought  it  in  the  Sheriffs'  Court*  The  case  on  the  part 
of  the  defendant  (i)  is,  that  the  plaintiff  knew  he  was 
proceeding  in  the  Superior  Court,  and  that  he  told  his 
client  that  if  he  recovered  less  than  20/.,  he  would  be  liable 
to  pay  costs. 

That  is  the  case(c).  If  you  are  of  opinion  {d)  that  the 
plaintiff  was  guilty  of  negligence,  and  that  he  did  not 
do  his  duty,  your  verdict  will  be  for  the  plaintiff  for  the 
amount  of  the  costs.  If  you  are  of  opinion  that  the 
plaintiff  was  informed  as  to  the  result,  and  that  there  was 
no  negligence  on  the  part  of  the  defendant,  but  that  he 
did  what  he  did  with  the  sanction  of  the  plaintiff,  then 
your  verdict  will  be  for  the  defendant. 

Verdict  for  the  plaintiff  (tf). 


1863. 


(a)  On  the  disputed  matter  of 
fact  just  adverted  to ;  vide  tuprtu 

(6)  On  that  disputed  question  of 
fact. 

(c)  The  case  for  the  jury, — the 
case  so  far  as  it  was  necessary  to 
state  it  to  them. 

{d)  On  the  matter  of  fact  suh- 
roitted  to  them. 

(e)  The  learned  Judge  at  once 
stayed  execution,  and  the  Court  of 
Common  Pleas  set  aside  the  ver- 
dict and  granted  a  new  trial.  The 
venue  was  changed  to  Hertford, 
and  the  case  tried  there  at  the 
ensuing  Summer  Assizes,  before 
Bramwell,  B.,  and  a  special  jury. 
Denman  for  the  defendant.  The 
evidence  was,  in  substance,  the 
same,  and  the  learned  Judge  di- 
rected the  jury  thus  :  "  The  charge 
is,  that  the  defendant  ought  to  have 
brought  the  action  in  the  Sheriffs* 


Court ;  and  that  it  was  to  obvious 
that  he  ought  to  have  done  so,  that 
his  not  having  done  so  amounts  to 
actionable  negligence  or  miscon- 
duct. No  doubt  it  might  have 
been  brought  there.  And  if  he 
could  clearly  see  that  the  plaintiff 
could  not  recover  more  than  20/., 
he  ought  to  have  brought  it  there. 
But  if  he  reasonably  supposed  that 
the  plaintiff  would  recover  more 
than  20/.,  then  practically,  in  the 
event  of  his  so  recovering,  he  would 
have  recovered  costs,  for,  no  doubt, 
in  that  case,  the  Judge  would  have 
certified  to  give  costs.  It  would, 
in  that  case,  be  better  for  the  plain- 
tiff that  the  action  should  be  brought 
in  the  Superior  Court,  where,  if  the 
action  was  undefended,  he  would  ob- 
tain judgment  on  the  writ,  with  costs. 
It  follows  that,  if  less  than  20/. 
was  reasonably  to  be  expected  to 
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be  recovered,  the  suit  was  not  well 
brought  in  the  Superior  Court,  un- 
less by  express  direction  ;  if  more, 
then  it  was  well  brought  there,  even 
without  such  express  direction. 
Now,  if  Chippingdale  had  a  good 
claim  for  the  whole  amount  as 
against  Gregory,  then  the  plaintiff 
would  be  entitled  to  recover  the 
whole  amount  from  Gregory.  And, 
according  to  the  evidence  for  the 
defence,  such  was  the  plaintiff*s 
view,  and  it  was  his  intention  to 
recover  the  whole.  Primd  facie, 
no  doubt,  the  lawful  holder  of  a 
cheque  has  the  right  to  recover  the 
whole,  although  it  would  be  proper 
for  his  attorney  to  inquire  as  to  the 
consideration  given  for  it,  unless 
misled  by  his  representations  about 
it.  And  the  question  for  you  (sup- 
posing you  do  not  think  that  the 
plaintiff  knew  of  and  sanctioned 
what  was  done)  is,  what  would  an 
attorney,  under  such  circumstances, 
reasonably  suppose  t  A  cheque  for 
45/.,  being  brought  to  him  by  the 
holder  to  recover  upon  it,  would  he 
not  reasonably  suppose  he  was  to 
recover  the  whole  and  sue  in  the 
Superior  Court?  If  you  think  that 
this  might  have  been  reasonably 
supposed,  then  there  would  be  no 
negligence  in  so  suing  in  the  Supe- 
rior Court,  even  independently  of 
any  express  direction  to  do  so.  If  on 
the  contrary,  and  it  could  not  be 
reasonably  supposed  that  the  plain- 
tiff intended  and  was  entitled  to 
recover  the  whole,  then  there  was 
negligence  in  suing  in  the  Superior 
Court.  Of  course,  if  there  was  an 
express  direction  to  sue  there,  with  a 
knowledge  of  the  consequences,  the 
plaintiff  cannot  recover,"  Verdict 
for  the  defendant.    It  will  be  ob- 


served, that,  in  the  above  direction, 
the  learned  Judge  not  only  defined 
what  would  be  the  ratio  decidendi 
as  to  negligence,  but  deduced  there- 
from the  right  question  of  fact  for 
the  jury  to  determine  thereon, 
which,  in  actions  for  negligence  by 
attornies,  it  has  been  always  held, 
the  Judge  ought  to  do.  It  should 
seem,  from  the  judgment  of  the 
Court  in  granting  a  new  trial,  that 
they  were  hardly  satisfied  with  the 
pre vious  direction  of  WioHTU AM, J  , 
in  that  respect ;  and  Williams,  J., 
said  '*  Though  where  a  case  is  bare 
of  all  circumstances,  and  there  are 
merely  instructions  given  to  an  at- 
torney to  commence  an  action  for 
the  recovery  of  a  small  sum,  the 
attorney  may  be  liable  for  negli- 
gence, if,  instead  of  commencing  a 
suit  in  the  Small  Debts  Court, 
where  it  is  a  proper  case  for  that 
Court,  he  commences  it  in  a  Supe- 
rior Court,  and^  subjects  his  client 
to  heavy  costs  in  the  event  of  fail- 
ure ;  yet,  without  saying  that  there 
was  any  misdirection^  we  think  that 
the  jury  had  not  presented  to  their 
minds  the  true  question  in  this 
case,  and  the  verdict  is  not  sati&- 
factory."  The  verdict  for  ihe  de- 
fendant  was  not  disturbed.  It  is 
to  be  observed,  that  the  direction  of 
Bramwell,  B.,  did  not  expressly 
notice,  any  more  than  that  of 
WiGHTMAN,  J.,  the  question  of 
"any  difficult  question  of  law  or 
fact"  which  might  afford  ground 
for  a  certiorari  to  remove  the  case 
from  the  County  Court,  or  for  a 
certificate  for  costs  in  the  Superior 
Court.  But  then  Bramwell,  B., 
put  to  the  jury  the  only  question 
of  fact  for  them  to  determine  in 
order  to  raise  that  question ;  and  it 
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is  only  questions  of  fact  which  a  the  Judge  to  define  and  explain  to  1863. 
Judge  need  notice  in  his  direction  the  jury  what.i0Oii/(/ be  negligence : 
to  a  jury ;  and,  in  the  event  of  their  and  see  the  latest  previous  case  on 
finding  for  the  plaintiffi  it  would  the  subject, —an  action  against  an 
..have  been  time  enough  to  reserve  attorney  for  not  having  a  cause  re- 
leave  to  move  to  enter  the  verdict  ferred  to  arbitration  as  matter  of 
for  the  defendant  on  the  point  account.  Chapman  v.  Van  Toll,  8 
suggested.  Nothing  is  more  clear  £.  &  B.  396.  See  also  Harrington 
than  that,  in  an  action  for  negli-  v.  BiHns,po$t. 
gence  against  an  attorney,  it  is  for 


Croydon,  coram  Sramwell,  B. 

OGDEN  V.  RUMMENS.  SurreySummer 

-AUCTION  under  Lord  Campbeirs  Act,  by  the  widow  of  In  an  action  by 

a  labouring  man  who  had  been  employed  on  the  Hammer-  labouring  man, 

smith  and  City  Railway,  and  lost  his  life  by  the  falling  of  emploJ^^wUh 

a  viaduct  there,  against  the  contractor,  for  alleged  negli-  2*^*^^^  *® 

gence  in  its  construction.    The  declaration  stated  that  the  shore  up  an 

deceased  was  employed  by  the  defendant  to  do  certain  8^k,^dwM 

work  to  the  arches  of  a  viaduct  which  the  defendant  was  J\"®**  ^^  "*■ 

fallmg  upon 

building ;  and  the  defendant,  unknown  to  the  deceased,  so  ^^^  i—keid^ 
negligently  and  improperly  conducted  the  building  and  tionwasnotas 
the  employment  in  which  he  was  engaged  that  the  arches  cong^^'JJSn^f 
gave  way,  and  fell  upon  him  and  buried  him  in  their  ruins,  the  arch,  but  as 
and  killed  him;  and  thereby  the  plaintiff,  then  being  his  ledge  of  the 
wife,  lost  the  benefit  of  his  society  and  support.  time  of  the  * 

The  defendant  pleaded  Not  guilty.  wh1A«^he'* 

Laxton  for  the  plaintiff.  anj'berter*'*'* 

Hawkins,  Q.C.,  and  Holl,  for  the  defendant.  ilJ^^^t  aT' 

On  the  6th  of  November  last,  one  of  the  centre  arches  the  deceased; 

'  and  if  not,  then 

of  the  Notting-hill  viaduct  was  observed  to  be  sinking,  the  jury  should 

and  men  Were  employed  to  shore  up  several  of  the  arches  fendanu 

so  as  to  preserve  the  whole,  and  while  so  doing,  they  gave 
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1863.  way  and  buried  several  of  the  workmen  under  the  ruins. 
They  were  killed,  and  the  plaintiff  was  the  widow  of  one 
of  them. 

It  appeared  that  the  deceased,  who  was  a  young  man, 
receiving  five  shillings  a  day,  was  one  of  those  who  were 
engaged  in  shoring  up  the  ''  bad''  arch,  as  it  was  called — 
that  is,  the  one  which  was  observed  to  be  sinking,  and 
they  had,  in  fact,  shored  up  that  arch,  and  were  under 
some  of  the  others  when  it  gave  way,  and  several  others 
also  gave  way  and  came  down  along  with  it,  burying  some 
of  the  men  beneath  the  ruins. 

The  case  for  the  plaintiff  was,  as  regarded  the  alleged 
negligence,  put  on  two  grounds — that  the  concrete  on 
which  the  foundations  were  based  was  bad,  and  that  the 
shoring  up  was  not  properly  done.  As  to  both  grounds, 
the  evidence  of  the  plaintiff's  witnesses  was  contradicted 
by  the  defendant's. 

The  witnesses  for  the  plaintiff  were  cross-examined,  so  as 
to  elicit  that  as  the  sinking  of  the  arch  had  been  observed 
very  early  in  the  morning,  the  workmen  must  have  been 
aware  of  the  danger  incurred  in  the  '' shoring"  up, — this 
being  elicited  with  a  view  to  raise  the  defence,  that  a  con- 
tractor or  other  employer  is  not  liable  for  accidents  occur- 
ring to  his  workmen  from  a  cause  of  which  they  are  aware, 
and  of  which  they  voluntarily  incur  the  danger.  To  some 
extent  it  appeared  that  the  men  were  aware  of  the  danger, 
but  it  did  not  distinctly  appear  that  the  deceased  was 
aware  of  it;  and  one  of  the  witnesses  being  asked  whether, 
if  he  thought  there  was  danger,  he  would  not  have  remon- 
strated about  it,  he  answered  that  he  certainly  might  have 
done  so,  but  that  the  answer  would  no  doubt  have  been, 
"  Well,  if  you  don't  like  to  do  the  work,  some  one  else 
will  be  glad  to  do  it :"  an  answer  which  the  learned  Judob 
observed  was  very  sensible.  At  the  close  of  the  evidence 
for  the  plaintiff. 
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Hawkins  submitted,  on  the  part  of  the  defendant,  that        1863. 
there  was  no  case ;  but 

The  learned  Judge  said  he  could  not  say  that,  and 
thought  this  was  a  case  for  the  jury.  The  point,  as  he 
took  it,  was  rather  as  to  the  knowing  of  the  danger  at  the 
time  of  the  shoring  up,  than  as  to  the  fault  of  the  original 
construction  of  the  foundations.  Because  the  law,  as  he 
took  it,  would  be,  that  if  the  contractor,  whether  or  not 
he  had  anything  to  do  with  the  foundations,  knew  of  the 
danger,  and  knowing  it,  put  a  man  who  did  not  know  of 
it  upon  the  work  of  shoring  up,  the  contractor  would  be 
responsible.  But  that,  if  he  did  not  know  of  the  danger 
(or  if  the  man  did  know  of  it),  then  he  would  not  be 
liable.  That  being  so,  of  course  the  question  would  rather 
be  as  to  knowledge  of  the  danger  than  as  to  responsibility 
for  it.  Thus,  to  test  the  principle,  supposing  another  con- 
tractor, a  stranger,  had  taken  up  the  work  knowing  of  the 
danger  from  the  state  of  the  foundation,  though  in  no  way 
responsible  for  it,  and  had  set  a  man  to  work  under  the 
arches  who  did  not  know  of  the  danger,  he  probably  would 
be  liable ;  so  that  it  seemed  clear  that  the  defendant  would 
be  neither  more  nor  less  liable  on  account  of  any  respon- 
sibility for  the  original  construction  of  the  foundations 
than  any  one  else  would  be,  knowing  of  the  danger. 

Hawkins  then  addressed  the  jury  for  the  defence,  stating 
that  he  should  prove  that  his  client,  the  defendant,  knew 
nothing  of  any  danger,  and  could  not  have  reasonably 
known  of  it,  because  it  was  a  secret  and  latent  danger, 
arising  out  of  the  peculiar  condition  of  the  soil,  owing  to 
an  ancient  ditch  which  had  been  at  that  spot,  and,  further, 
that  the  shoring  had  been  done  in  the  best  possible  way, 
and  that,  as  the  danger  was  pressing,  it  was  necessary  to 
do  it  in  the  quickest  way,  which  was  the  mode  adopted. 
He  should  prove,  moreover,  that  the  men  were  well  aware 
of  the  danger. 
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The  engineer  of  the  company,  who  was  called  to  support 
this  defence,  stated  that  the  very  fact  of  shoring  up  would 
convey  to  the  men  the  idea  of  danger.  The  sinking  of  the 
bad  arch  was  quite  apparent,  and,  of  course,  the  men  could 
see  it.  At  the  time  of  the  accident  the  witness  said 
neither  he  nor  the  defendant  had  any  means  of  knowledge, 
except  the  sinking  of  the  arch  (which  was  apparent),  that 
the  work  was  one  of  danger.  It  was  undoubtedly  a  work 
of  danger,  but  that  was  apparent  to  every  one. 

Brahwbll,  B. — Would  a  person  who  knew  the  nature 
and  depth  of  the  concrete  know  the  danger  more  or  better 
than  a  person  (seeing  the  arch)  who  did  not  know  that  ? 

The  witness  said,  **  No."  He  went  on  to  say  that  the 
work  was  commenced  in  the  summer,  when  the  ditch  was 
dry.  On  examination  after  the  accident,  he  found  that  the 
black  soft  mud  from  the  bottom  of  the  ditch  (which  was 
nine  feet  from  the  pier  of  the  arch)  had  oozed  or  sunk 
through  to  the  soil  under  the  pier ;  but  when  the  founda- 
tions were  dug  that  could  not  be  ascertained.  That  was 
the  cause  of  the  fall  of  the  arch,  not  the  quality  of  the 
concrete.  Cross-examined,  he  would  not  admit  that  more  or 
better  concrete  would  have  precluded  the  danger.  Pressed 
as  to  whether  a  person  knowing  how  the  foundations  had 
been  made  would  not  know  the  danger  better  than  a  person 
who  did  not  know  it,  he  said  he  certainly  would  know  it 
better. 

The  learned  Judgb  observed  that  the  witness  had  an- 
swered the  question  differently  before. 

The  witness  said  he  had  not  so  understood  it.  Being 
asked  whether  a  person  knowing  of  the  ditch  and  the 
nature  of  the  soil  under  the  pier  would  not  know  the 
danger  better  than  a  person  who  did  not  know  of  it,  he 
said  the  truth  was  that  no  one  knew  of  it  And  being 
pressed  whether  a  person  who  knew  that  it  had  been  used 
would  not  know  more  of  the  danger  than  a  person  who 
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did  not  know  that  it  had  been  used,  he  said  he  could  not      ^  1863 
say  that  such  a  person  would  not  know  the  danger  better. 

The  person  employed  by  the  company  to  inspect  the  de- 
fendant's work  gave  similar  evidence,  and  stated  that  he 
saw  the  concrete  and  it  was  quite  proper,  and  the  arches 
were  properly  built.  There  were  no  previous  indications 
of  weakness  in  the  soil  there.  It  was  his  particular  duty 
to  inspect  the  foundations,  and  there  was  nothing  to  indi- 
cate danger  before  the  arch  actually  sunk.  The  shoring, 
in  his  judgment,  was  properly  done. 

The  foreman  who  ordered  and  directed  the  shoring  was 
called  to  show  that  it  was  properly  done,  and  that  there 
was  no  compulsion  on  the  men  engaged  in  it. 

The  defendant  was  then  called,  and  denied  all  know- 
ledge of  the  danger,  except  what  was  derived  from  the 
evident  sinking  of  the  arch ;  and  stated  that  the  shoring 
was  done  as  well  as  it  could  be  done,  as  it  was  on  an  emer- 
gency ;  and  he  further  stated  that  at  the  time  the  arches 
fell  he  thought  the  danger  had  been  surmounted  by  the 
shoring  up  of  the  bad  arch  which  had  sunk,  and  it  was 
afler  that  was  shored  up  that  they  fell. 

The  learned  Judge,  in  summing  up  the  case  to  the  jury, 
said,  as  regarded  the  main  question  of  liability,  it  was  for 
them.  On  the  question  of  negligence,  however,  he  had 
already  said,  he  thought  the  question  was  not  as  to  the 
original  construction  of  the  arches,  but  as  to  the  danger 
at  the  time  the  arches  fell  down ;  and  as  to  that,  the  law 
was,  as  he  had  already  laid  it  down,  in  conformity,  as  it 
seemed  to  him,  with  justice  and  good  sense.  If  a  master 
knew  of  a  danger  which  his  servant  did  not,  and  set  him 
to  it,  why  he  would  be  liable ;  but,  otherwise,  if  he  did 
not  know  of  it,  or  if  his  servant  did,  if  a  man  chose  to 
run  a  risk  it  was  his  own  look  out.  One  of  the  witnesses 
had  given,  no  doubt,  a  very  sensible  answer — that  if  he 
had  complained  of  the  danger  of  the  work  be  would  have 
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1863.  been  told  that  some  one  else  would  do  it;  but  that  showed 
that  be  bad  an  option  to  do  it  or  not  to  do  it,  and,  sup- 
posing be  knew  of  tbe  danger,  be  surely  coald  complain  to 
bis  employer  and  avoid  it  (a).  Now,  as  to  knowledge  of 
tbe  danger.  Tbe  evidence  on  both  sides  seemed  to  be,  that, 
whatever  its  canse,  it  was  known,  and  known  only  by  tbe 
sinking  of  tbe  arch,  which,  of  course,  could  be  observed 
as  well  by  tbe  men  as  by  their  employers.  The  sudden- 
ness of  the  catastrophe  was  remarkable,  and  doubtless 
took  every  one  by  surprise ;  but  no  one  seemed  to  hare 
been  aware  of  the  secret  and  latent  cause  of  it,  or  of  the 
nature  of  the  soil  under  the  bad  arch.  If  tbe  jury  thought 
that  the  employer  had  no  knowledge  and  no  reasonable 
means  of  knowledge  of  the  danger  at  tbe  time  the  arch 
fell,  or  that  tbe  deceased  had  the  same  ]^nowledge  or  means 
of  knowledge,  then  they  should  find  for  tbe  defendant ;  but, 
in  tbe  opposite  view  of  the  case,  for  the  plaintiff. 

Verdict  for  the  defendant  (3). 

(a)  Vide  GHmzU  v.  Frost,  anie^         (6)  Which  was  not  distuibed. 
p.  622. 
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Croydon,  coram  Bramwell,  B.  \9&i* 

MELIA  V.  NEATE   and  others.  Surrey  Summer 

Aittzee.   . 

A.N  action  affainst  a  builder  and  his  attorney  for  mali-  ^"  *»  ^^^^^ 
^  ^  "  ^        against  a 

ciously  and  without  reasonable  and  probable  cause  having  builder,  his 
arrested  and  held  to  bail  the  plaintiff.  his  attorney's 

_  _.  t   r^.       ^       -rr  n  i  I'-rn  clcrk,  for  msU- 

Shee^  Serjt ,  and  Sir  6r.  Honyman  for  the  plamtiti.  ciously  and 

without  reason- 
Hawkins  and  C  Pollock  for  the  defendants.  ableorproba- 

The    action    was    against    three    persons  —  Fish,    the  curingan wicr 

builder,  Neate,  his  attorney,  and  one  Crump,  his  clerk — and  [^e^ow^Uiin^^ 

it  was  in   the   usual   form,  stating   that   the   defendants  tiff  in  an  action 

maliciously  and  without  reasonable  or  probable  cause  pro-  peared*thatthe 

cured  an  order  of  a  Judge  for  the  arrest  of  the  plaintiff  for  5j*ro^jfca- 

an  alleged  debt.  i^^lic  priest, 

r«.  ,   .     ./».  -rfc  .-111-  .  T     !•        had  entered 

The  plaintiff  was  a  Roman  Catholic  priest,  an  Italian  into  a  contract 
by  birth,  but  naturalized  as  a  British  subject,  and  who  had  builderlfor  the 
been  some  fourteen  or  fifteen  years  resident  and  engaged  *J^*^p^J°  ^* 
in  clerical  duties  in  London.     Last  year  a  subscription  was  contract  con- 
raised  for  the  purpose  of  building  a  new  church  in  Hatton  usual  condition 
Garden  for  the  Italian  Roman  Catholics  in  London,  and  a  ©n^y  on°archi- 
contract  was  entered  into   for  its   erection   between  the  *^^*  ^^^\^- 

cates ;  and  all 

plaintiff  and  Fish,  a  builder,  one  of  the  defendants.    The  the  money  on- 

contract  was  to  build  the  main  portion  of  the  church  for  upon  it  having 

3,700/.,  with  the  usual  provision  for  payments  on  certifi-  J*urt^elVaim 

cates  by  the  architect,  and  against  any  payments  for  extras,  in&<le  by  the 

except  on  such  certificate ;  and  it  was  also  provided  that,  tras,  which  the 

architect  had 
refused  to  allow, 
thereupon  the  builder  consulted  his  attorney,  the  co-defendant,  who  sent  his  clerk,  the 
other  co-defendant,  to  serve  the  now  plaintiff,  and  see  what  he  would  say;  and  on  the  clerk's 
statement  as  to  what  he  said,  the  attorney  (viz.,  that  the  plaintiff  had  said  he  was  going 
abroad  at  some  time,  the  precise  words  being  in  dispute)  caused  his  clerk  to  make  an  affi- 
davit thereof,  and  his  client  to  make  an  affidavit  of  debt,  and  of  belief  that  the  plaintiff  was 
going  abroad ;  upon  which  a  Judge  made  the  order ;  the  affidavit  not  making  mention  of  the 
contract,  and  its  condition,  or  of  the  architect's  refusal  to  certify,  or  of  the  plaintiff's 
permanent  office: — Held,  1.  That  there  was  no  reasonable  or  probable  cause  for  the  proceed- 
ing, as  there  was  no  reason  to  suppose  that  the  plaintiff  was  going  abroad  for  any  lengthened 
time,  or  to  avoid  the  action.  2.  That  if  the  proceeding  was  for  any  improperpurpose,  as 
to  coerce  the  plaintiff  into  more  speedy  payment,  it  would  be  malicious.  8.  That  in  such 
case  the  attorney  would  be  liable  ;  but,  4.  That  its  merely  being  an  improper  proceeding, 
and  without  reasonable  cause,  was  not  per  se  evidence  of  malice,  assuming  bonajUee, 

VOL.  in.  3  F  p.p. 
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1863.        should  any  dispute  arise,  it  should  be  referred  to  arbitra- 
^^  tion.     The  church  was  built,  and  extras  were  alleged   to 

».  have  been  incurred  to  a  very  considerable  amount  beyond 

and  bthtri.     the  contract,  and  to  a  great  extent  these  extras  were   al- 
lowed by  the  architect;  and  6,638/.  was  paid  to  the  builder 
by  Dr.  Melia  upon  stUih  certificates.    Then  ensued  certain 
applications  to  the  plaintiff,  in  May  last,  by  the  defendant 
Fish  for  further  payments;  in  answer  to  which  the  plaintiflT 
wrote  that  he  must  refer  the  matter  to  the  architect     A 
day  or  two  before  the  14th  of  May  the  last  letter  of  the 
defendant  Fish  had  been  sent  by  Dr.  Melia  to  the  archi- 
tect, and  the  latter,  on  the  13th,  wrote  to  the  defendant 
Fish,  to  the  effect  that  in  his  (the  architect's)  opinion,  not 
only  was  nothing  due  to  the  builder,  but,  on  the  contrary, 
he  had   been  overpaid.      Next  day   a   writ  .was   issued 
by  Mr.  Neate,  as  attorney  for  Fish,  against  Dr.  Melia,  for 
2,800/.,  and  on  the  18th  the  writ  was  served  by  Crump, 
the  third  co-defendant,  who  was  clerk  to  Neate,  and  it  ap- 
peared had  been  told  by  him  that  Fish  had  said  the  doctor 
was  likely  to  go  abroad,  and  had  been  directed,  therefore, 
to  make  inquiry  on  the  subject,  and  to  be  particularly 
careful    in    noting   the  doctor's    answers.      Accordingly 
Crump,  when  he  served  the  writ,  made  the  inquiry,  and 
noled  the  answers,  according  to  his  notion  of  them,  and 
forthwith  a  joint  affidavit  was  made  by  Fish  and  Crump, 
as  clerk  to  Neate,  in  support  of  an  application  to  a  learned 
Judge  at  Chambers  for  an  order  to  arrest  Dr.  Melia,  on  the 
ground  that  he  was  about  to  leave  England.     In  this  affi- 
davit the  defendant  Fish  stated  that  Dr.  Melia  was  ''justly 
and  truly  indebted  to  him"  (a)  in  the  sum  of  2,800/.,  and 
that  he  believed,  from  information  derived  from  Crump, 
that  he  was  about  to  leave  England ;  and  Crump  swore 
that,  in  a  conversation  he  had  with  Dr.  Melia  a  few  days 
before,  the  doctor  said  he  intended  to  go  abroad,  but  not 

(a)  As  he  could  Dot  be  before      9  Bing.  672. 
the  certificate;  Morgan  v.  Birni€f 
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to-day  or  to-morrow,  and  that,  being  asked  when  he  should       ^^ 
go,  the  doctor  answered  that  be  could  not  say.     Upon 


these  aflSdavits  (which  did  not  bring  before  the  learned 
Judge  the  contract  and  its  condition,  nor  the  previous  cor- 
respondence between  the  parties)  the  learned  Judge  (Mr. 
Justice  Blackburn)  made  the  order  for  the  arrest  of  the 
plaintiff,  Dr.  Melia,  upon  which  a  capicu  at  once  issued, 
and  on  the  same  day,  the  18th  of  May,  he  was  arrested 
and  taken  to  the  sheriffs'-officer's  bouse,  where  he  was 
locked  up,  and  not  released  until  he  had  found  bail. 
Thereupon  an  application  was  made  to  another  learned 
Judge  at  Chambers  (Mr.  Baron  Martin),  on  the  part  of 
the  plaintiff.  Dr.  Melia,  to  set  aside  the  order  for  his  arrest, 
and  to  have  the  bail  bond  cancelled  (a).  On  that  appli- 
cation J}r.  Melia  made  an  affidavit  that  he  was  almoner  to 
some  Italian  association,  and  preacher  at  the  new  Italian 
Church,  and  also  engaged  at  some  chapel  at  Brentwood 
on  Sundays,  and  that  he  could  not  have  gone  abroad  with- 
out making  previous  arrangements,  and  especially  not  be- 
fore the  business  of  the  new  church  building  was  settled, 
and  that  he  told  Crump  this,  and  also  distinctly  told  him 
that  he  had  no  present  intention  to  go  abroad,  and  had 
never  told  him  he  had  such  intention,  and  the  doctor 
added  a  distinct  statement  that  he  was  not  about,  and'had 
no  intention,  to  go  abroad  at  that  time ;  and  he  also  swore 
that  he  did  not  owe  any  money  to  the  defendant.  In 
answer  to  this,  Crump  made  an  affidavit  to  the  effect  that 
Dr.  Melia  liad  said  he  was  going  abroad.  The  learned 
Judge,  however,  set  aside  the  order,  and  ordered  the  bail 
bond  to  be  cancelled.  The  original  action,  however,  had 
gone  on,  and  had  been  referred  to  arbitration,  according  to 
a  provision  in  the  contract  to  that  effect  in  the  event  of 
any  dispute,  and  the  arbitration  was  still  pending ;  but  it 
appeared  that  a  considerable  further  sum  was  likely  to  be 
awarded  to  the  builder. 


Neatb 
and  Oiben. 


[(•)   Vide  PegUr  v.  Hinlop,  1  Exch.  Rep.  437. 
3f2 
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Sliee,  Serjt.y  in  opening  the  case  for  the  plaintiff",  said 
that  he  should  submit  that  there  was  no  reasonable  or  pro- 
bable cause  either  for  the  affidant  of  the  alleged  debt  or 
of  the  intention  to  leaire  England.    As  to  the  first,  the 
defendant,  the  builder,  must  have  known  that,  by  the  con- 
dition in  the  contract,  nothing  could  be  due  and  owing 
from  the  doctor  until   the  architect  ha.d  certified  some 
further  araount(A),  and  the  previous  correspondence  showed 
that  the  builder  was  quite  aware  of  it,  and  therefore  he  had 
complained  of  the  architect.     And  as  to  the  alleged  inten- 
tion to  leave  England,  there  was  nothing  but  the  statement 
of  Crump,  the  attorney's  clerk,  which,  as  it  turned  out, 
was  without  any  foundation  in  fact    The  entire  absence 
of  reasonable  and  probable  cause  was  sufficient  evidence 
of  malice ;  but  here  there  was  the  further  evidence  of  the 
previous  correspondence  and  the  suppression  of  it,  and  of 
the  condition  in  the  contract*  in  the  affidavits  on  which  the 
order  was  made ;  and  further,  there  was  the  fact  that  the 
attorney's  clerk  who  served  the  writ  had  been  sent  with 
the  evident  intention  of  extracting  from  Dr.  Melia  some- 
thing which  should  give  a  colour  to  the  affidavit  of  the  in- 
tention to  go  abroad. 

The  plaintiff,  Dr.  Melia,  was  called,  and  examined  as  a 
witness,  and  gave  evidence  in  accordance  with  his  affidavit. 
The  attorney's  clerk.  Crump,  when  he  served  the  writ  of 
summons  on  him,  asked  him  if  he  meant  to  go  abroad,  and 
he  said  he  was  not  going,  and  a  Mr.  Knight  was  present  and 
heard  it.  He  stated  that  he  had  for  the  last  fourteen  years 
resided  in  England,  and  had  only  been  abroad  three  or 
four  times  during  that  time,  for  a  few  weeks  at  a  time; 
and  he  swore  he  had  no  intention  to  leave  England  at  the 
time  in  question  :  though  he  admitted  that  he  had  said  he 
^*  was  anxious  to  get  about/'  as  he  wanted  rest. 


(a)  Morgan  v.  Bimie^  10  Bing. 
672;  WUner  v.  Field,  5  £xch. 
829.     The  defendants,  especially 


the  attorney,  could  hardly  say  they 
did  not  know  this  to  be  the  law. 
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Mr.  Bryson,  the  architect,  was  called  to  prove  that  he 
had  gone  carefully  over  the  accounts,  and  had  written  to 
the  defendant  Fish,  the  builder,  before  he  issued  the  writ, 
that  so  far  from  anything  being  due  to  him  from  Dr.  Melia, 
he  had  been  overpaid  about  20/. 

At  the  close  of  the  evidence  for  the  plaintiff, 

Hawkins,  on  the  part  of  the  defendants,  submitted  that 
there  was  no  case,  either  as  against  Fish  or  Neate.  As 
to  Neate,  the  attorney,  he  had  done  nothing  in  the  matter 
at  all. 

Bramwbll,  B.— There  is  evidence  that  he  was  one 
of  the  promoters  of  the  act. 

Hawkins. — But  no  evidence  that  on  his  part  it  was  ma- 
licious or  without  reasonable  cause. 

The  learned  Judge  said,  if  a  man  went  to  his  attorney 
and  suggested  that  if  his  alleged  debtor  were  held  to  bail, 
very  likely  he  would  pay  a  large  sum  to  settle  the  action, 
and  that  it  would  be  well  to  try  to  get  up  some  sort  of 
case  as  to  his  being  about  to  leave  England,  and  the  at- 
torney should  lend  himself  to  that  suggestion  and  put 
matters  in  motion  to  carry  it  out,  and  suppress  the  other 
matters  in  the  case(a),— that  would  be  evidence,  surely, 
to  render  him  liable. 

Hawkins  admitted  that  it  would  be  so  in  such  a  case, 
but  he  submitted  that  there  was  no  evidence  of  that  in 
this  case. 

The  learned  Judob  said  he  thought  that  if  there  was 
evidence  against  Fish,  the  builder,  there  was  evidence  also 
against  Neate,  the  attorney,  for  there  was  evidence  that  he 
had  instructed  his  clerk,  Crump,  to  try  and  get  evidence  in 
support  of  the  application  for  the  order  for  arrest,  and  then 
there  was  the  affidavit  of  his  c!erk  (of  which  he  must  be 
taken  to  have  been  cognizant),  in  which  the  other  matters 


1863. 


(«}  But  iuppressio  veri  was  not  put  to  the  jury* 
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1803.  ^      were  stipprcBsed,  of  which  the  attorney  surely  must  have 
had  a  knowledge.. 

Bhee,  Serjt.y  submitted  Further,  that  there  was  this  evi- 
dence against  Neate,  the  attorney, — that  he  sent  his  clerk. 
Crump,  with  instructions,  in  effect,  to  try  to  get  evidence 
oF  the  alleged  intention  to  leave  England,  and  had  issued 
the  writ  the  very  day  after  the  architect  had  declined  to 
certify  for  any  more  money,  and  had  done  so  without  any 
previous  application  by  either;  thus  the  whole  afiair  show- 
ing a  preconceived  design  to  efibctuate  the  arrest. 

Hawkins  still  submitted  that  there  was  no  evidence  of 
malice,  or  of  want  oF  reasonable  causes,  as  against  either 
of  the  defendants — at  all  events,  Fish  and  Neate. 

The  learned  Judge,  however,  said  he  thought  there  was 
evidence  of  a  want  of  reasonable  or  probable  cause,  and 
that  there  was  also  evidence  of  malice  (a).  The  meaning 
of  the  act  for  arrest  of  debtors  was,  that  the  debtor  might 
be  arrested  if  about  to  quit  England  permanently,  or  for 
such  a  length  of  time  as  that  he  would  not  be  likely  to  be 
in  this  country  to  answer  his  liability.  That  being  so,  if 
these  defendants  knew  that  Dr.  Melia,  being  a  naturalized 
British  subject,  had  a  fixed  habitation  and  occupation 
here,  which  made  his  leaving  England  a  very  different 
thing  from  what  it  would  be  in  the  case  of  a  wandering 
foreigner  and  merely  temporary,  and  they  did  not  truly 
represent  the  case  to  the  learned  Judge,  but  merely  repre- 
sented to  him  that  the  doctor  had  said  he  was  about  to 
go  abroad  (even  assuming  that  he  said  so,  which  was 
utterly  denied),  and  they  did  not  add  tlie  rest  of  the  truth, 

(a)  Vide  MeefarUme  v.  EUiij  I  defendant  bad  not  told  the  whole 

Fo6t.  &  Finl.  281,  where  Loan  tntth  to  hi$  attorney.    The  mere 

C4MPBELL,  C.  J.,  held  it  evidence  intvfficiency  of  the  aflSdavit  is  not 

of  malice  that  there  was  no  reason-  enough ;  Nevill  ▼.  Landman^  2  F. 

able  cause  for  making  the  affidavit,  &  F.  313. 
and  that  it  was  false ;  and  t]^at  the 


HOME  CIRCUIT.  7G3 

that,  Trom  the  nature  of  his  avocationSi  his  absence  would  1863. 
most  likely  be  merely  temporary,  then  there  would  be  an 
absence  of  reasonable  and  probable  cause,  even  assuming 
that  he  had  really  said  he  was  about  to  go  abroad ;  then,  if 
there  was  no  reasonable  or  probable  cause,  that  absence  of 
reasonable  cause  may  be  of  such  a  nature  as  itself  to  be 
evidence  that  the  proceeding  was  taken  for  an  indirect 
object,  which  in  law  would  be  malicious. 

Hawkins  then  addressed  the  jury  on  behalf  of  the  de- 
fendants, and  said  that  he  should  prove  that  the  builder,  Mr. 
Fish,  had  done  work  really  to  the  amount  of  8,000/.  (a), 
and  had  reason  really  to  believe  that  the  doctor  was  in* 
debted  to  him  in  the  alleged  amount  (&)  over  what  had 
been  paid.  There  was  nothing  wrong  in  the  direction 
given  to  Crump,  and  he  would  adhere  to  the  truth  of  his 
affidavit  as  to  the  effect  of  the  conversation.  The  affidavit 
of  debt  disclosed  that  it  was  for  the  balance  of  an  account 
for  the  building  of  a  new  church  in  London,  and  that  the 
doctor  was  resident  here. 

Bramwrll,  B. — But  not  that  he  had  resided  here 
fourteen  years,  and  was  minister  of  the  church. 

Hawkins  said,  still  the  fact  that  the  church  had  been 
built  for  him  would  have  been  sufficient  to  convey  to  the 
mind  of  the  learned  Judge  the  idea  of  stability  and  per- 
manent residence  in  this  country ;  he  went  on  to  urge  that 
there  was  no  evidence  of  malice. 

The  learned  Juogb  observed  that  "malice"  in  law 
meant  not  merely  personal  ill-will,  but  any  undue  or  in- 
direct object  (c) — that  is,  any  intention  to  gain  an  undue 

(a)  Quare,  whether  this  was  even  sonably  beliered  tliat  there  was  any 

admissible,  still  less  material;  vide  legal  debt  before  certificate?  vide 

ante;  for  all  the  defendants  must  tupra, 

have   known    that,  whatever  the  (c)  That  this,  so  far,  was  in  ao- 

amount  of  the  work,  there  was  no  cordance  with  the  authorities,  will 

debi  until  the  architect  certified.  be  seen  from  the  following  case: — 

(6)  Qtfifrf,  could   he  have  rea-  *vWhcre  the  jury  are  satiafied  that 


764  CASES  ON  THE 

1863.  ^  advantage ;  and  therefore,  if  the  object  of  the  proceeding 
here  was  to  threaten  and  intimidate  the  plaintiff^  and  thus 
drive  him  to  pay  the  money  claimed  from  him,  and  not 
really  from  an  apprehension  that  he  would  be  away  from 
the  country  so  as  not  to  be  answerable  in  the  action,  that 
would  be  an  indirect  motive  and  an  endeavour  to  obtain 
an  undue  advantage,  which  would  in  law  be  roalice,  even 
without  any  personal  spite  or  ill-will. 

Hawkins  went  on  to  ai^ue  that  there  was  no  evidence 
of  this.  He  urged  that  Crump  might  very  naturally  have 
misunderstood,  even  if  he  were  not  correct  in  his  repre- 
sentation of  the  conversation,  and  that  the  defendants 
might  reasonably  apprehend  that  the  doctor  might  go 
abroad  to  avoid  so  considerable  a  claim. 

Mr.  Fish,  the  co-defendant,  the  builder,  was  then  called, 
and  examined  as  a  witness,  and  stated  that  he  had  done  a 
great  deal  of  other  work  for  Dr.  Melia  beyond  and  beside 
the  contract  first  entered  into ;  and,  according  to  his  ac- 
counts, the  sum  claimed,  2,800/.,  was,  he  believed,  due  (a). 
On  the  8th  of  May  he  called  upon  and  saw  the  doctor  at 
his  residence,  and  he  stated  he  had  received  the  account 
and  sent  it  to  his  architect.     On  the  11th  of  May  the  wit- 
ness said  he  wrote  the  doctor  a  letter,  and  sent  it,  and  saw 
him  on  the  13th,  when  he  alluded  to  it,  and  again  said  he 
had  sent  the  accounts  to  his  architect.    The  witness  ad- 
mitted the  letter  of  Mr.  Bryson,  the  architect,  stating  that 
he  had  been  overpaid  20/.,  and  upon  that  he  consulted 
Mr.  Neate,  his  attorney.     Previous  to  this  the  witness  said 
he  had  pressed  the  doctor  to  settle  the  accounts,  and  the 
doctor  had  said  the  matter  rested  with  the  architect,  and  the 
witness  replied  that  it  was  of  no  use  pressing  the  architect, 

no  debt  was  due,  and  that  the  at-  arrest  was  maintainable  against  the 

torney  arresting  the  plaintiff  had  attorney ;  and  any  improper  or  si- 

the  means  of  knowing  that  the  debt  nister  motive  would  be  sufficient 

was  not  due,  bat  put  the  law  in  evidence  of  malice;"  StocMey  v. 

force  from  some  improper  motive  j  Homidge,  8  C.  &  P.  (N,  P.)  1 1. 

heldi  that  the  action  for  a  malicious  (a)  Quare  as  to  this,  vide  supra. 
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as  he  would  give  no  certificate,  and  then  the  doctor  said, 
**  I  am  anxious  to  go  abroad  myself,  as  I  am  not  well  (a). 
These  affairs  bother  me«  and  I  will  therefore  press  the 
architect  to  attend  to  the  matter."  Asked  what  was  his 
belieFas  to  the  doctor's  intention,  the  witness  said  his  im^ 
pression  was  that  he  was  about  to  go  abroad. 

The  learned  Judge  pointed  out  to  the  witness  that  the 
question  was  as  to  his  belief. 

The  witness  thereupon  said  that  it  was  his  belief.  He 
went  on  to  state  that  he  had  communicated  it  to  Mr. 
Neate,  his  attorney. 

Cross-examined,  the  witness  said  he  knew  that  the 
doctor  was  associated  with  several  respectable  persons 
in  the  building  of  the  church,  which  had  been  opened 
for  service.  Asked  whether  he  had  meant,  when  he  swore 
he  believed  the  doctor  was  going  abroad,  that  he  believed 
he  was  going  to  stay  abroad  ?  — he  said  he  believed  he  was 
going  abroad ;  he  did  not  know  for  what  time. 

Shee,  Serjt — Did  you  believe  that  he  meant  to  stay 
abroad  ? 

Witness. — I  was  fearful  that  he  did. 

Shee,  Serjt. — Did  you  believe  that  he  was  going  abroad 
to  defeat  your  claim  ? 

Witness. — No,  I  don't  say  that;  buf  I  feared  that  I 
should  not  receive  my  money  for  a  considerable  time. 

Shee^  Serjt. — Did  you  not  believe  that  he  was  not  going 
abroad  to  stay  when  he  said  he  was  unwell,  and  wanted  to 
get  away  ? 

Witness. — I  did  not  think  about  it  (&)•  « 

The  learned  Judge. — Did  you  understand  he  was  going 
away  before  he  paid  you  ? 
Witness. — Yes. 


1863. 


<a)  The  affidavit  did  not  go  upon 
this  at  u\\,  but  on  Crump's  statement. 


(h)  That  18,  he  was,  as  the  jury 
said,  "heedless." 
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1868.  The  learned  JuDOte.— Why? 

Witness. — He  said  he  would  endeavour  to  settle  the 
accounts  before  he  went ;  and  my  impression  was  that  he 
meant  to  go  away. 

The  learned  Judge,  reading  the  witness's  affidavit  of 
debt.  Did  you  believe,  when  you  swore  your  affidavit, 
**  from  information  derived  from  Crump/'  that  the  doctor 
was  about  to  leave  England  forthwith,  unless  appre- 
hended ? 

Witness. — I  did  believe  it  (a). 

A  surveyor  was  called  to  prove  that  he  had  gone  over 
the  work  **  by  measure  and  value/'  and  made  out  a  large 
sum  due  to  the  defendant,  the  builder;  and  Mr.  Gardner, 
the  surveyor,  gave  similar  evidence,  but  it  appeared  that 
both  witnesses  had  taken  the  value,  not  the  contract  prices, 
and  had  made  no  deductions  for  cross-claims  arising  on  the 
contract,  for  penalties  for  delay,  &c. 

Crump,  the  cleik,was  called,  and  adhered  to  his  version 
of  the  conversation  with  the  doctor,  who,  he  said,  was 
angry  when  served  with  the  writ,  and  said  it  was  illegal, 
and  that  he  had  referred  the  matter  to  the  architect,  and 
that  he  himself  had  nothing  to  do  with  it. 

Mr.  Neate,  the  defendant  (the  attorney),  stated  that  he 
had  seen  the  doctor  to  ask  for  his  attorney,  and  that  the 
doctor  had  said  \St  had  referred  the  matter  to  his  architect 
The  witness  said  that  he  was  consulted  by  Fish  as  to  the 
proceeding,  and  had  been  told  by  him  what  he  believed  as 
to  the  doctor's  intentions,  and  he  had  given  Crump,  the 
clerk,  instructions  thereupon  to  be  careful  in  remarking 
the  doctor's  answers ;  and  when  Crump  returned,  he  gave 
the  account  of  the  conversation  which  he  had  sworn  to, 
and  upon  that  the  witness  said  he  believed  there  was  good 
ground  for  the  arrest;  and  the  affidavit,  having  been  pre- 
pared, was  left  at  the  Judges'  Chambers  on  the  summons 

(a)  But  his  previous  answers  (vm/(?  ground  for  so  believing,  and,  jn 
an/f,p.  765)  showed  that  he  had  no      fact,  did  not  think  at  all  about  it. 
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for  the  order  Tor  arrest,  and  next  morning  be  received  the 
affidavit,  endorsed  by  the  Jadge,  "Order  made,**  and  the 
amount  There  was  no  persuasion  or  argument  used,  and, 
in  Fact,  the  Judge  was  not  seen. 

Hawkins.— Ueid  you  any  other  object  than  getting  for 
your  client  the  security  you  believed  he  was  entitled  to? 

Witness. — None  whatever  (a). 

Bramwell,  B. — You  thought  it  a  bona  fide  measure  oF 
precaution  for  the  benefit  of  your  client  ? 

Witness. — Yes,  I  did. 

The  witness  stated  he  had  taken  measures  to  arrest  Dr. 
Melia  because  he  believed  he  was  going  abroad.  He  ad- 
mitted he  had  not  made  any  inquiry  into  his  position  in 
this  country — not  special  inquiries.  He  had  only  a  general 
knowledge  of  it,  derived  from  his  client.  The  witness 
went  on  to  adroit,  in  answer  to  various  questions,  that  he 
knew  the  doctor  was  one  of  several  trustees  of  the  church, 
which  was  built  upon  a  considerable  piece  of  land,  and  at 
a  very  considerable  expense. 

This  closed  the  evidence  in  the  case. 

The  learned  Judge  observed  that  he  was  disposed  to 
think  that  Crump,  the  clerk,  was  entitled  to  a  verdict,  at 
all  events,  unless  he  bad  made  an  affidavit  wilfully  false; 
and  even  if  so  the  action  was  not,  and  could  not  be  for 
that,  but  for  causing  the  plaintiff  to  be  arrested ;  and  had 
he  caused  it  merely  by  making  the  affidavit  ? 

SheCy  Serjt.,  pointed  out  that  the  clerk  had  gone  with 
the  intention  of  getting  evidence  in  support  of  the  appli- 
cation for  the  order  for  arrest,  and  had  been  an  actor  in  the 
matter. 


ises. 


(a)  Very  likely  not :  but  then  if 
he  acted  without  taking  the  least 
thought  as  to  whether  the  case  was 
one  in  which  a  capiat  would  lie,  or 
a  debt  could  safely  be  sworn  to 
{Gihbom  ▼.  Aliton,  3  C.  B.  185)  : 


temhle^  it  was  in  a  legal  tense  ma- 
licious. That  the  question  was  ad^ 
missiblf,  vide  Hardwick  v.  Cole- 
man,  1  F.  &  F.  531 ;  but  the  answer 
does  not  come  to  much. 
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Shee,  Seijti  in  reply  on  the  part  of  the  plaintiflf^  said  he 
conceived  the  question  for  the  jury  would  be  whether  the 
parties,  at  the  time  they  took  these  proceedings,  really  be- 
lieved that  Dr.  Melia  was  about  to  leave  England — not 
for  a  mere  trip,  for  the  sake  of  his  health— not  for  a  mere 
temporary  absence,  but  for  a  permanence,  and  so  as  not  to 
be  answerable  to  the  action,  but  to  avoid  payment  of  any 
alleged  debt.     For  the  jury  must  be  aware  that  the  action 
could  go  on  very  well  in  his  absence,  and  provided  the 
absence  was  not  of  long  continuance  it  would  be  of  no 
consequence.     He  contended  distinctly  that,  on  the  evi- 
dence it  was  manifest  that  the  parties  could  not  have  so 
believed,  and  he  also  urged  that  they  could  not  have  be- 
lieved that  the  doctor  was  really  indebted  at  all,  as  the 
contract  required  the  certificate  of  the  architect,  and  there 
were,  moreover,  provisions  for  deductions  on  various  ac-  * 
counts  as  penalties  for  delay.     Until  the  certificate,  there- 
fore, of  the  architect  for  a  further  amount,  no  debt  could 
possibly  be  due,  and  the  builder  and  his  attorney  must 
have  known  it,  and  yet  they  had  taken  care  to  conceal  it 
all  from  the  learned  Judge,  and  had  avoided  going  before 
him,  lest  he  should  ask  any  questions  upon  the  matter. 

The  learned  Judge  then  summed  up  the  case  to  the 
jury.  The  word  "maliciously"  he  explained  was  used  in 
law  not  merely  in  the  ordinary  signification,  but  as  indica- 
ting the  doing  indirectly  what  could  not  be  done  directly 
and  lawfully.  In  order  to  sustain  the  action,  it  was  neces- 
sary that  the  defendants  should  have  caused  the  arrest 
maliciously  and  without  reasonable  and  probable  cause. 
The  latter,  he  said,  was  a  question  for  himself,  as  the 
Judge,  because  it  was  a  question  of  law.  But  the  ques- 
tion of  malice  was  for  the  jury,  as  it  was  one  purely  of 
fact  (a).  In  his  judgment  there  was  not  reasonable  and 
probable  cause  in  this  case  on  the  facts  as  they  appeared, 

(a)  Depending,  however,  on  the  legal  definition  of  it. 
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and  therefore  the  case  would  turn  upon  their  opinion  as  to 
the  question  of  malice.  There  was^  by  the  law,  a  right  to 
have  a  debtor  arrested  and  held  to  bail,  when  there  was 
reason  to  suppose  that  he  would  not  be  forthcoming  at  the 
time  when  he  would  be  required  to  answer;  and  here 
reasonable  people  would  have  believed  (even  assuming  the 
truth  of  the  defendant's  version  of  the  conversation)  that 
Dr.  Melia  was  only  going  for  a  holiday.  He  was  natural- 
ized as  a  British  subject,  and  had  a  church  and  congrega- 
tion here.  It  did  not  follow  that  the  proceeding  would  be 
malicious,  and  the  question  would  be  whether  it  had  been 
done  honestly  or  extortively  ?  Had  the  plaintiflf  made  out 
that  it  was  done  dishonestly?  It  would  be,  no  doubt,  a 
strong  thing  to  disbelieve  the  defendants  on  their  oaths, 
and  it  was  io  be  borne  in  mind  that  the  plaintiflT  certainly 
was  a  foreigner,  and  had  his  spiritual  superiors  abroad, 
and  if  he  were  going  to  be  away  for  a  considerable  time — 
say  six  months — the  procedure  would  hardly  be  malicious. 
It  was  suggested  that  the  object  was  to  intimidate  the 
plaintiff,  and  no  doubt  an  arrest  was  likely  to  have  a  great 
effect  on  persons  of  a  timid  mind.  On  the  other  hand,  it 
appeared  that  the  plaintiff  was  in  a  position  to  enable  him 
to  obtain  speedy  bail.  It  was  possible  that  the  proceedings 
might  have  been  taken  out  of  a  feeling  of  anger  or  annoy- 
ance on  the  part  of  the  builder,  or  that  it  was  done  to 
intimidate ;  and  if  so,  or  if  it  was  so  unreasonable  that  it 
could  not  have  been  bond  fide,  then  it  was  done  mali- 
ciously (a). 


1863. 

MSLIA 

V 

Neatb 

and  Otberi. 


(a)  This  definition,  especially 
coupled  with  what  follows,  excluded 
the  elements  of  fabehood,  or  sup- 
pression of  the  truth,  as  evidence 
of  malice,  and  excluded  reckieuneu 
as  evidence  of  it,  yet  it  is  conceived 
that  the  authorities  show  that  each 
of  these  would  be  in  itself  an  evi- 
dence of  malice.    In  cases  of  slan- 


der, when  express  malice  becomes 
material,  rerA/eu  untruth  is  in  itself 
always  deemed  evidence  of  it.  And 
in  an  action  like  the  present,  wherci 
as  here,  the  facts  had  not  been  fully 
stated  to  the  Judge,  Maolb,  J., 
observed — "  It  is  rather  difficult  to 
say  that  a  man  who  causes  another 
to  be  imprisoned,   well    knowing 
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The  jury  consulted  together  some  time,  and  then  said 
they  feared  they  must  retire,  but  they  all  thought  it  an 
unadvisable  act. 

The  learned  Judge  said   that  was  not  the  question. 
They  might  think  that  it  was  an  uncalled  for,  a    heed- 
less (a),  a  foolish  act,  but  that  would  not  entitle  the  plain- 
examination,  and  80  the  learned 
Judge  might  have  supposed  that  it 
was  not  relied  upon.     But,  beyond 
all  douht,  it  would  have  been  a  suA 
ficient  ground  to  sustain  the  action 
had  it  been  put  to  the  jury,  and 
had  they  found  that  the  defendants 
knew  or  had  reason  to  believe  that 
there  was  no  legal  debt  at.aIL    And 
as  it  might  be  of  rather  serious 
consequence  if  this  'twere  supposed 
to  be  otherwise, — ^the  reporter  ven- 
tures to  direct  attention  to  it  with 
reference  to  future  cases. 

(a)  Quare  as  to  this.  Suppose, 
— ^as  seems  to  have  been  the  case 
according  to  the  view  of  the  jury, 
—that  the  proceeding  was  reckless, 
it  is  conceived,  that  it  would  be  in 
a  legal  sense  malicious.  It  is  so  in 
cases  of  homicide  or  slander.  An 
act  showing  a  general  recklessness 
of  life  may  be  murder,  even  with- 
out any  particular  malice.  So,  where 
express  malice  becomes  material  in 
cases  of  slander,  it  may  be  shown 
by  such  excess  of  violence  in  ex- 
pression as  shows  a  reckieu  spirit 
of  defamation.  It  is  on  that  prin- 
ciple it  has  been  held,  that  the 
terms  of  the  libel  itself  may  be  left 
to  the  jury  as  evidence  of  actual 
malice ;  Cook  v.  Wildes,  5  £.  ft  B. 
328.  The  jury  were  evidently  pre- 
pared to  find  that  the  proceeding 
was  malicious,  in  the  sense  of  reck- 
less; and  if  the  ordinary  l^al 
meaning  of  the  word  malice  ap- 


that  he  is  not  liable  to  imprison- 
ment, is  not  actuated  by  malice ;" 
and  TiNDAL,  C.  J.,  *<  If  at  the  time 
the  defendant  made  the  affidavit, 
he  had  reaton  to  helieve  that  the  de- 
mand was  not  one  in  respect  of 
which  a  capias  would  lawfully  issue, 
he  was  clearly  guilty  of  malice" 
And  again,  *'  If  the  facts  had  been 
correctly  represented  to  the  Judge, 
he  would  not  have  made  the  order. 
There  was  an  evident  tuppressio 
teri"  And  the  Court  granted  a 
new  trial ;  Gibbons  v.  Alison,  3  C.  B. 
Rep.  185.  Now,  as  in  this  case, 
surely  an  attorney  and  a  builder 
could  hardly  have  been  ignorant  of 
what  was  settled  law  thirty  years 
ago  (Morgan  v.  Birnie,  9  Bing. 
672);  that  an  employer  in  a  case  like 
this  cannot  be  indebted  until  the 
architect  has  certified.  This  has 
been  held,  both  at  law  and  equity 
(Milner  v.  Field,  5  Exch.  Hep. 
829),  and  has  become  so  well 
understood  that  it  is  hard  to  sup- 
pose either  a  builder  or  an  attorney 
ignorant  of  it ;  and  certainly  any 
attorney  must  have  known  it,  and 
it  would  have  been  his  duty  to  tell 
his  client  so.  It  is  due  to  the 
learned  Judge  to  observe,  that  al- 
though the  plaintifTs  counsel  in 
opening  the  case  distinctly  adverted 
to  the  affidavit  of  debt  as  utterly 
unfounded,  neither  the  builder  nor 
the  aUorney  were  specifically 
pressed  upon  this  point  in  their 
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tiff  to  a  verdict  unless  the  jury  were  of  opinion  that  it  was 
not  done  bond  fide,  but  for  a  bad  purpose,  as  to  coerce,  or 
to  extort,  or  to  intimidate  (a). 

The  jury  asked  if  it  would  suffice  if  the  object  had  been 
to  obtain  more  immediate  payment? 

Bramwell,  B.  —  Yes,  that  would,  in  my  opinion, 
suflSce.  The  only  legal  right  a  4>erson  has  to  arrest  his 
debtor  is  to  secure  his  presence  when  the  time  shall  arrive 
for  payment  of  the  debt.  And  if  the  debtor  is  arrested 
not  with  that  view,  or  with  the  belief  that  he  will  not  be 
here,  but  to  coerce  him  into  paying  what  is  not  due,  or  to 
pay  earlier  than  he  otherwise  would,  that  would  be  a  ma- 
licious proceeding. 

The  jury  could  not  agree,  and  retired  to  consider  their 
verdict.  They  were  absent  for  some  two  hours  or  so,  and 
then  sent  word  to  the  learned  Judge  that  they  were  ten  to 
two,  and  that  they  were  not  at  all  likely  to  agree. 

The  learned  Judge  again  directed  them  to  retire ;  and, 
in  the  result,  they  returned  with  a  finding  that  the  pro- 
ceeding was  not  malicious  (&). 

The  learned  Judge  said  that  was  a  verdict  for  the  de- 
fendants (c),  he  and  the  jury  observing,  at  the  same  time, 
that  it  was  a  most  improper  proceeding  {d). 

Verdict  for  the  defendants  {e). 


1863. 


plied,  then  they  were  right.  The 
learned  Judge,  howerer,  was  of  a 
different  opinion,  and  restricted  its 
meaning  to  the  sense  of  bad  motive. 

(a)  Videtupra, 

(6)  That  is,  in  the  sense  in  which 
the  word  had  been  expounded  to 
them,  the  restricted  sense  of  had 
or  improper  motive.  It  is  plain 
from  what  preceded  and  followed 
their  finding,  that  they  deemed  it  a 
malicious  proceeding  in  the  sense 
that  it  was  reckless  and  heedless  and 
improper;  in  fact  they  aud  so. 


(c)  That  is,  if  the  construction 
he  had  given  to  the  word  "  mali- 
cious" was  correct;  as  to  which, 
vide  ante, 

(d)  So  that  it  was  pretty  plain 
that  both  Judge  and  jury  deemed 
it  reckless  and  improper;  and  if 
that  is  malicious  in  a  legal  sense, 
then  the  verdict  was  for  the  plain- 
tiff. 

(e)  Shee,  Seijt.,  moved  in  the  Ex- 
chequer, in  Michaelmas  Term,  but 
the  reporter  was  not  present,  and  is 
not  able  to  state  correctly  on  what 
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ground  it  was  moved :  be  believes, 
boweveri  from  wbat  be  bas  beard,' 
that  it  was  not  moved  on  the  grounds 
above  suggested,  and  certainly  tbe 


cases  bere  cited  were  not  referred 
to ;  so  that  tbe  refusal  of  tbe  rule  is 
not  conclusive  as  to  those  grounds. 


Maidstoney^oram  Wightman,  J, 

REGINA  V.  BURTON. 

XHE  prisoner,  a  youth  of  eighteen,  was  indicted  for  tbe 
murder  of  a  boy. 

Barrow  and  Marsham  for  the  prosecution. 

Rib  ton  for  the  defence. 

The  prisoner  had  been  arraigned  at  the  Winter  Assizes, 
and  his  trial  postponed  in  order  to  afford  time  to  obtain 
evidence  to  sustain  a  defence  on  the  ground  of  insanity. 
On  his  being  now  arraigned  and  called  upon  to  plead,  he 
pleaded  Quilty, 

WiOHTMAN,  J.,  warned  him  that  this  would  not  avert 
punishment,  nor  affect  his  fate. 

Ribton  said  the  prisoner  was  insane  (a),  and  desired  to 
be  hung. 

The  prisoner,  however,  with  apparently  perfect  intelli- 
gence, desired  to  retract  his  plea,  and  pleaded  Not  gtdlty. 


Kent  Spring 
Assizes. 

Tbe  delusions 
which  indicate 
a  defect  of 
sanity  such  as 
will  relieve  a 
person  from 
criminal  re- 
sponsibility, 
are  delusions 
of  the  senses, 
or  such  as  re- 
late to  facts  or 
objects — not 
mere  wrong 
notions,  or  im* 
pressions,  of  a 
moral  nature ; 
and  the  aberra- 
tion roust  be 
mental,  not 
moral,  to  affect 
the  intellect 
of  the  indivi- 
dual.   It  is  not 
enough  that 
they  show  a 
diseased  or  de- 
praved state  of 
mind,  or  an 
aberration  of 
the  moral  feel- 
ings ;  the  sense 
of  right  and 
wrong  being 
still,  although 
it  may  be  per- 
verted, yet  not 
destroyed. 
And  the  theory 
of  a  moral  in- 
sanity, or  in- 
sanity of  the 
moral  feelings, 
while  the  sense 
of  right  and 
wrong  remains,  is  not  to  be  reconciled  with  the  legal  doctrine  on  tbe  subject 


(a)  If  so,  then  be  could  not  in- 
struct counsel,  and  tbe  learned 
counsel,  so  far  as  appeared,  had  no 
right  to  appear.  In  tbe  case  of  a 
prisoner,  who,  it  is  suggested,  is 
insane  when  called  upon  to  plead, 
it  probably  would  be  for  the  Judge, 
if  he  saw  any  reason  so  to  do,  to 
call  the  surgeon  of  the  gaol  and 
examine  bim,  and,  if  necessary, 
other  witnesses ;  and  this  power  be 


would  have  at  common  law,  apart 
from  tbe  provisions  of  tbe  statute, 
as  to  tbe  particular  case  of  a  pri- 
soner not  pleading,  when  tbe  course 
specially  provided  to  get  rid  of  tbe 
old  law  on  tbe  subject  is  to  impan- 
nel  a  jury  to  see  if  be  is  **  mute  of 
malice"  or  by  the  visitation  of 
God;  and,  in  tbe  latter  case,  to 
record  a  plea  of  not  guilty. 
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Barrow^  in  stating  the  case  Tor  the  prosecution,  said  1863. 
there  would  be  no  doubt  as  to  the  prisoner's  having  com- 
mitted the  act ;  the  only  question  would  be  as  to  his  state 
oF  mind  at  the  time ;  as  to  which  he  would  reserve  his 
evidence.  Primd  facie,  the  circumstances  of  the  act 
itself,  notwithstanding  the  apparent  absence  of  motive, 
showed  such  intelligence  as  to  indicate  sanity. 

It  appeared  that  the  deceased  boy  had  been  playing  on 
the  Lines,  a  public  place  at  Chatham,  where  the  prisoner 
saw  him^  and  was  seen  near  him. 

Some  hours  afterwards  the  child's  dead  body  was  found 
on  the  Lines.  The  throat  was  cut,  and  there  were  marks 
of  a  violent  struggle.  The  police  were  engaged  in  prose- 
cuting their  inquiries,  when  the  prisoner  gave  himself  up, 
and  admitted  the  act,  recounting  all  the  circumstances  with 
perfect  intelligence ;  and  it  did  not  appear  that  there  was 
any  previous  ill-will  to  the  boy. 

The  police  superintendent  stated  that  when  he  gave  the 
prisoner  the  usual  caution,  he  said, ''  I  have  made  up  my 
mind  to  tell  the  truth,  and  to  tell  you  all  about  it,"  and 
then  went  on  to  say,  ''  I  saw  the  boy  on  the  Lines,  and 
asked  him  to  go  round  the  Chall^  and  that  was  the  place 
where  I  did  it,"  &c.  He  added,  "  I  knew  the  boy,  and 
knew  his  mother,  but  I  had  no  particular  ill- feeling  against 
the  boy,  only  I  had  made  up  my  mind  to  murder  some- 
body" (a).  He  added  that  he  had  wiped  his  hands  and 
the  knife  (ft).  Afterwards  the  prisoner  said  it  was  well  for 
a  Mr.  Clark  that  he  had  left  Chatham,  for  that  he  had 
prosecuted  him,  and  he  (the  prisoner)  had  made  up  his 

(a)  It  is  notorious  that  no  re-  cape  death,  which  is  the  strongest 

liance   can    be  placed    upon   the  motive  for  deception, 

statements   of  persons   who   have  (6)  That  is,  after  committing  the 

committed  horrible    crimes,  espe-  act,  he  tried  to  conceal  it,  though, 

cially  as  to  their  own  feelings,  mo-  after  he  found  that  the  police  were 

tives,  or  ideas.    There  is  a  natural  making  inquiries,  he  gave  himself 

desire  to  mitigate  their  atrocity,  up. 
even  apart  from  the  anxiety  to  e»- 

VOL.  III.                                      3  G                                           P.P. 
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1863.        mind  to  murder  bim  when  he  came  out  of  gaol,  but  that 
be  bad  left  the  place  (a). 

It  was  proposed  to  prove  that,  in  point  of  fact,  a  Mr. 
Clark  had  prosecuted  the  prisoner,  and  that  he  had  been 
sent  to  gaol  in  consequence ;  but 

mbtan,  for  the  priSoner,  objected  to  this  evidence,  and 

The  learned  Judge  said  if  it  was  pressed,  there  must  be 
regular  evidence  of  the  conviction ;  which  was  not  forth- 
coming. 

Mibton  then  elicited,  in  cross-examination  of  the  super- 
intendent,  that  when  the  prisoner  said  be  had  made  up  his 
mind  to  murder  somebody,  be  said  he  was  *'  tired  of  bis 
life."  Pressed  as  to  whether  be  had  not  said  ''  he  was 
determined  to  be  hanged,"  the  witness  said  he  was  not 
quite  certain  about  that,  but  be  did  not  recollect  iL  He 
bad  said  he  *'  should  give  no  further  trouble  about  it,  and 
should  plead  '  Guilty,'  and,  further,  that  be  was  sorry  for 
the  poor  mother." 

Sibton,  for  the  defence,  bad  intended  to  set  up  as 
proof  of  insanity  that  the  prisoner  desired  to  be  bung; 
but  as  the  prisoner  had^  pleaded  Not  guilty ,  with  every 
appearance  of  his  sanity,  and  there  being  no  evidence  of 
the  suggested  desire  to  be  hung,  the  case  for  the  defence 
on  that  ground  failed  at  once,  and  it  was  then  rather  rested 
on  a  supposed  absence  of  discernment  arising  from  a  per- 
version or  disease  of  the  moral  faculties  or  feelings.  He 
cited  Hatfield's  case  (£),  and  Macnagbten's  case  (c)i 
especially  the  speech  of  Cockburn  for  the  defence. 

Evidence  for  the  defence  was  then  gone  into. 

A  person,  to  whom  the  prisoner  bad  been  apprenticed 

in  1859,  stated  that  be  '^  had  a  very  vacant  look"  and  ''no 

(a)  So  far  from  thig  negativing  derous  mind, 

malice,  it  it  just  that  general  ma-  {b)  CoUinson    on    Lunacy,   p* 

lice,  or  malice  against  all  the  world,  480. 

which  is  put  by  our  text  writers  aa  (c)  1  C.  &  B.  21 ;  and  see  JB. 

a  mark  of  a  malevolent  and  mm>  v.  Oxford,  dC.&F.  525. 
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set  purpose/'  and  when  told  to  do  anything  would  often        1863. 
run  about,  looking  up  to  the  sky  as  if  he  were  a  maniac.       ^ 
Very  often  he  would  drop  bis  tools  and  run  out  of  the  «. 

shopi  and  pace  backwards  and  forwards  as  if  absent  in 
mind.  In  May,  I860,  he  went  away,  and  a  few  days 
afterwards  came  back  **  in  a  most  wretched  state/'  **  as  if 
he  had  been  surfeited."  He  said  he  had  been  to  Canter; 
bury  to  try  to  enlist  as  a  soldier,  and  had  been  in  the 
barracks,  and  that  he  had  run  back  the  whole  way.  He 
remained  a  few  months  and  then  went  away  again  for  a 
few  days.  The  witness  took  him  back,  but  in  the  early 
part  of  1861  he  went  away  again,  to  Portsmouth,  and 
came  back  after  ten  days.  The  witness,  however,  would 
not  take  him  back,  and,  with  the  father*s  consent,  burnt 
the  indentures.  The  boy  was  not  like  other  boys;  he 
could  not  be  depended  upon. 

Another  witness,  who  knew  the  prisoner  while  under 
apprenticeship,  said  he  ''was  deeply  impressed  with  the 
belief  that  he  was  of  unsound  mind,  on  account  of  the 
vacancy  of  mind  which  was  occasionally  observed  when 
he  showed  violence  of  conduct,  as  he  sometimes  did.  On 
one  occasion  the  witness  said  he  found  him  sitting  in  a 
storehouse,  ''with  his  eyes  fixed  with  a  stare  upon  the 
ground/'  as  if  unconscious  of  the  presence  of  the  witness. 
He  was  remarkable  (said  the  witness)  for  incoherency  of 
thought  and  expression  (a). 

Another  witness  stated  that  he  had  known  the  prisoner 
some  years,  and  that  he  was  "flighty  and  had  strange 
ways."  He  had  been  known  to  eat  a  piece  of  soap,  and 
even  to  bite  a  candle.  On  other  occasions,  however,  he 
seemed  sensible  enough,  and  said  he  liked  his  trade. 
Being  asked  whether  last  year  he  had  not  observed  any- 
thing eccentric  in  his  conduct,  the  witness  said  he  had  not, 
except  that  on  one  occasion  he  saw  him  eating  something 

(a)  See  the  evidence  let  out  at  length  in  A.  v.  Oxford,  9  C.  &  P.  525. 
3g2 
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1863.        — what  it  was  he  did  not  know,  but  he  heard  something 
about  a  cat 

Another  witness  was  called  to  prove  what  had  been 
stated  about  the  cat.  A  lad^  he  said,  wanted  a  cat  killed, 
and  after  it  was  killed  the  prisoner  said  he  would  eat  a 
piece  of  it  (a),  and  he  cut  a  piece  off  the  hind  quarter  and 
ate  it.  Being  asked  what  had  become  of  the  cat,  the 
witness  said  it  was  sent  to  the  bakehouse.  Being  asked 
by  whom  it  was  sent,  he  said,  they  all  put  it  in  a  pie  and 
sent  it ;  that  is,  the  prisoner  in  common  with  the  others. 

A  surgeon  stated  that  he  had  attended  the  prisoner's 
family,  and  had  sent  his  mother  on  two  occasions  to  a 
lunatic  asylum.     She  was  low  and  desponding,  and   at- 
tempted suicide.     The  prisoner's  brother,  too,  was  of  weak 
intellect.   He  was  peculiar-looking  and  was  dissipated.   He 
answered  in  monosyllables  and  used  silly  expressions.     As 
to  hereditary  insanity,  he  agreed  with  Dr.  Taylor,  and  he 
believed  his  to  be  the  opinion  of  all  eminent  writers.     So, 
also,  he  agreed  with  Dr.  Taylor  as  to  "  homicidal  mania.*' 
All  these  aberrations  had  their  origin  in  functional  organic 
derangement  of  the  brain,  which  could  not  always  be  de- 
tected even  in  dissection  after  death,  and  which  was  neces* 
sarily  matter  of  speculative  opinion.     On  two  occasions, 
however,  he  had  attended  the  prisoner  himself.     And,  said 
witness,  I  believe  he  is  labouring  under  what,  in  the  pro* 
fession,  would  be  considered  as  ''  moral  insanity," — that  is, 
he  knows  perfectly  well  what  he  is  doing,  but  has  no  con- 
trol over  himself.     By  the  moral  feelings  I  mean  the  pro* 
pensities   which   may  be  diseased  while  the  intellectual 
faculties  are  sound. 

(a)  All  this  was  merely  indicative  include  such  cases,  would  give  ioi* 

of  the  lowest  moral    depravation  punity  to  the  worst  of  criminals, 

and  degradation,  which  is  usually,  Such  a  degree  of  depravation,  as 

or  often,  the  characteristic  of  the  observed  by  Erle,  C.  J.,  in  the 

worst  crimes.     The  vilest  natures  case  of  Mrs.  Brough,  is  the  result 

commit  the  foulest  crimes.    Any  of  long  indulgence  in  bad  disposi- 

theory  of  insanity,  which  should  tions. 
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WiGHTMAN,  J. — It  is  hardly  necessary  to  have  recourse        1863, 
to  science  to  learn  that  the  moral  faculties  may  be  dis- 
eased while  the  intellectual  faculties  are  sound.   Nodoubt, 
there  may  be  a  disease  of  the  moral  feelings  while  a  man 
is  in  perfect  possession  of  his  senses. 

Ribton  said  he  desired  to  show  a  moral  disease,  distinct 
from  depravity. 

The  witness  went  on,  in  answer  to  further  questions,  to 
state  that,  in  his  opinioUi  it  was  reasonable  to  believe  that 
there  must  in  such  a  case  be  some  derangement  of  the 
brain— some  deviation  from  the  normal  condition  of  the 
brain. 

Ribton. — Having  heard  the  evidence  in  this  case,  are 
you  of  that  opinion  as  regards  the  prisoner  ? 
The  witness  said  he  was. 

WioHTMAN,  J. — Do  you  consider  it  a  mark  of  moral 
disease  that  he  should  eat  a  piece  of  a  cat? 

Ribton  suggested  that  the  question  was,  in  what  sense 
the  word  *'  moral"  was  used. 

The  learned  Judge  observed,  that  the  difficulty  was  to 
know  in  what  sense  the  word  was  used  by  the  witness. 

The  witness  said  a  man  might  be  able  to  work  out  a 
proposition  in  Euclid,  and  yet  might  eat  a  piece  of  a  cat. 
The  intellectual  functions  might  be  unimpaired,  while  the 
moral  functions  were  deranged. 

Ribton  read  a  passage  from  the  speech  of  Sir  Alexander 
Cockburn  in  defence  of  Macnaghten : — ''The  functions  of 
the  mind  are  of  a  twofold  nature — those  of  the  intellect,  or 
faculty  of  thought,  such  as  perception  or  judgment;  and 
those  of  the  moral  sentiments  and  affections,  the  propen- 
sities and  the  passions  \  and  the  latter  may  be  diseased 
while  the  intellectual  faculties  are  sound."  (To  the  wit- 
ness.)    Is  that  so  ? 

Witness. — Yes. 
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1863.  Ribtan.^'Do  you  trace  that  to  the  disease  of  the  brain? 

The  learned  Judge  remarked,  that  he  presumed,  from 
what  the  witness  had  already  said,  that  this  was  matter  of 
speculation. 

The  witness  said  it  was  necessarily  so ;  but  be  thought 
that  the  brain  must  be  in  an  abnormal  condition  in  such 
cases. 

Rib  ton  proposed  to  ask  the  witness  whether,  having 
heard  the  evidence,  he  was  of  opinion  that  the  prisoner 
was  sane  or  insane  at  the  time  of  the  doing  of  the  act;  but 

The  learned  Judge  could  not  allow  the  question  to  be 
put,  as  it  was  the  very  question  the  jury  were  to  deter- 
mine (a). 

Barrow  cross-examined  the  witness,  who,  in  answer  to 
him,  stated  that  he  believed  the  prisoner  knew  what  he  was 
doing,  but  that  an  impulse  came  upon  him  which  he  could 
not  control :  and  he  cited  and  adopted  an  opinion  of  Dr. 
Winslow's,  that  no  man  could  commit  suicide  in  a  state  of 
sanity.  He  believed  that  the  prisoner  had  no  proper  con- 
trol over  his  actions.  He  had  a  knowledge  of  right  and 
wrong,  but  could  not  control  his  actions. 

This  closed  the  evidence  for  the  defence. 

Witnesses  were  then  called  in  reply  on  the  part  of  the 
prosecution  to  rebut  the  defence  of  insanity  thus  set  up. 

A  witness  was  called  who  had  known  the  prisoner  for 
some  years,  and  stated  that  he  had  never  known  him  do 
anything  strange  but  kill  a  cat,  and  never  saw  anything 
in  him  which  showed  that  he  was  not  in  his  right  mind ; 
on  the  contrary,  he  was  a  remarkably  clever  lad.  He 
never  saw  any  delusions  in  him. 

The  surgeon  of  the  county  prison  was  then  called,  and 

(a)  Vide  Chapman  v.  Walton,  matten  of  legal  or  moral  obligation, 

10  Biog.  57 ;  Cai?tp6e//v.  KicAarc/f,  which  are  the  very  questions  at 

5  B.  &  Ad.  840.     Witnesses  are  issue, 
not  allowed  to  state  their  views  on 
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stated  that  he  had  observed  the  prisoner  ever  since  he  was         1863. 
put  in  confinement^  and,  in  his  opinion,  he  was  perfectly 
sane,  nor  did  he  ever  observe  that  he  was  under  any 
delusion. 

Cross-examined. — ^The  witness  said  the  prisoner  had 
certainly  said  that  justice  would  not  be  done  if  he  were  not 
executed.  The  witness  was  pressed  as  to  whether  he  had 
not  heard  him  express  a  desire  to  be  hanged,  but  said  that 
he  had  not  himself  heard  him  say  so. 

Ribton. — Suppose  a  man  with  a  desire  to  be  hanged, 
and  committing  a  homicide  with  that  object,  would  that  be 
a  mark  of  insanity  ? 

The  witness  said  he  thought  it  would  be,  but  that  he  had 
not  heard  or  read  of  any  case  of  that  kind,  except  that  of 
Macnaghten. 

Another  of  the  medical  attendants  was  called,  and  gave 
similar  evidence  as  to  his  belief  in  the  prisoner's  sanity. 
He  was  cross-examined  in  the  same  way,  and  the  same 
question  was  put  as  to  the  supposed  case  of  the  man  with 
the  desire  to  be  hanged ;  as  to  which  he  said  that  no  doubt 
such  a  man  must  be  under  a  delusion. 

WiOHTMAN,  J. — What  is  the  delusion  under  which  you 
suppose  he  would  be  labouring? 

The  witness  appeared  perplexed  by  this  plain  question, 
paused  some  time,  hesitated,  and  at  last  said  he  could 
hardly  define  it,  but  "  he  should  suppose  there  must  be 
wrong  conceptions  "  (a). 

(a)  It    was    obvious    that    the  son  labouring  under  exaggerated 

medical  men  used  the  word  ''  delu-  ideas   as  to  the  "  wild  justice  of 

sions"  in  some  loose  sense  quite  revenge/'  arising   from  brooding 

different,  not  merely  from  its  legal  over  real  or  fancied  wrongs,  would 

meaning,  but  from  any  intelligent  be  labouring  under   '*  delusions." 

meaning  whatever ;  not  applying  it  And,  accordingly,   in   Regitia   v* 

to  mistaken  impressions  of  present  Townleyf  a  case  on  the  Midland 

facts    or   objects,  but    merely  to  Circuit,  that  view  was  actually  set 

wrong  moral  notions  or  ideas,  Ac-  up  as  a  defence.     Vide  po9i, 
cording  to  which,  of  course,  a  peiv 
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1863.  WiGHTMAN,  J.,  in  summing  up  the  case,  said  : — As  there 

was  no  doubt  about  the  act,  the  only  question  was  whether 
the  prisoner  at  the  time  he  committed  it  was   in  such  a 
state  of  mind  as  not  to  be  responsible  for  it.   The  prisoners 
account  of  it  (a)  was  that  he  had  done  it  from  a  morbid  feel- 
ing; that  he  was  tired  of  life  and  wished  to  be  rid  of  it. 
No  doubt,  prisoners  had  been  acquitted  of  murder  on  the 
ground  of  insanity ;  but  the  question  was  what   were  the 
cases  in  which  men  were  to  be  absolved  from  responsibility 
on  that  ground.     Hatfield's  case  differed  from  the  present, 
for  there  wounds  had  been  received  on  the  head  which 
were  proved  to  have  injured  the  brain.    In  the  more  recent 
case  of  Macnaghten,  the  Judges  had  laid  down  the  rule  txi 
be,  that  there  must,  to  raise  the  defence,  be  a  defect  of  rea- 
son from  disease  of  the  mind,  so  as  that  the  person  did  not 
know  the  nature  and  quality  of  the  act  he  committed,  or 
did  not  know  whether  it  was  right  or  wrong.     Now,  to  ap- 
ply this  rule  to  the  present  case  would  be  the  duty  of  the 
jury.     It  was  not  mere  eccentricity  of  conduct  which  made 
a  man  legally  irresponsible  for  his  acts.    The  medical  man 
called  for  the  defence  defined  homicidal  mania  to  be  a  pro- 
pensity to  kill,  and  described  moral  insanity  as  a  state  o( 
mind,  under  which  a  man,  perfectly  aware  that  it  was 
wrong   to  do  so,  killed  another  under  an  uncontrolable 
impulse.     This  would  appear  to  be  a  most  dangerous  doc- 
trine, and  fatal  to  the  interests  of  society  and  security  of 
life.  The  question  is,  whether  such  a  theory  is  in  accordance 
with  law  ?    The  rule,  as  laid  down  by  the  Judges,  is  quite 
inconsistent  with  such  a  view  ;  for  it  was  that  a  man  was  re- 
sponsible for  his  actions  if  he  knew  the  difference  between 
right  and  wrong.     It  was  urged  that  the  prisoner  did  the 
act  to  be  hanged  (6),  and  so  was  under  an  insane  delusion; 

(a)  The  prisoner's  account  of  it  (6)  That  is,  according  to  his  own 

The  learned  Judge,  in  his  favour,  account, — his  own  account  got  up 

took  his  account  of  it,  but  the  jury  after  the  event  with  a  view  to  the 

were  not  bound  to  do  so ;  and  vUte  defence  of  insanity.     Vidt  supra, 
ante,  p.  773,  note  (6). 
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but  what  delasioQ  was  he  under?  So  far  from  it,  it  1863. 
showed  that  he  was  quite  conscious  of  the  nature  of  the 
act  and  of  its  consequences.  He  was  supposed  to  desire 
to  be  hanged,  and  in  order  to  attain  the  object  committed 
murder.  That  might  show  a  morbid  state  of  mind,  but 
not  delusion.  Homicidal  mania,  again,  as  described  by 
the  witnesses  for  the  defence,  showed  no  delusion.  It 
merely  showed  a  morbid  desire  for  blood.  Delusion  meant 
the  belief  in  what  did  not  exist.  The  question  for  the  jury 
was,  whether  the  prisoner  at  the  time  he  committed  the  act 
was  labouring  under  such  a  species  of  insanity  as  to  be  un- 
aware of  the  nature,  the  character,  or  the  consequences  of 
the  act  he  committed.  In  other  words,  whether  he  was  in- 
capable of  knowing  that  what  he  did  was  wrong.  If  so, 
they  should  acquit  him ;  if  otherwise,  they  should  find  a 
verdict  of  guilty. 

Verdict  guilty  (a). 

(a)  The  prisoner  was  executed ;      his  crime  and  his  responsibility, 
and  before  execution  acknowledged 


REGINA  V.  ALDRIDGE.  K*nt Spring 

X  HE  prisoner  was  indicted  for  forging  and  uttering  an  On  an  indict- 

order  for  the  payment  of  15/.  with  intent  to  defraud.  ^ery,  i^appear- 

Biron  for  the  prosecution.  prisoner,  on  the 

JBallantine,  Serjt.,  and  Kaye  for  the  prisoner.  the  forgery,  be- 

The  cheque  or  order  was  drawn  in  the  name  of  one  J.  wasasked to^' 

Meeklem,  an  ensicrn  in  the  91st  Remment,  and  was  pre-  write  his  name 

'  *=*  &  »  r         for  the  purpose 

sented  at  the  National  Bank  at  Folkestone,  on  the  15th  of  of  coDinarison, 

August  last.    There  was  no  doubt  that  it  was  forged,  and  ^^^  that  this 

the  sole  question  was  as  to  the  prisoner's  guilt.     Upon  this  "ft^admUribfe 

.point  the  evidence  was  chiefly  circumstantial,  and  turned  on  the  part  of 

partly  upon  personal  identity.    Tlie  cheque  was  not  drawn  for  that  pur- 
pose. 
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1863.        ID  favour  of  the  prisoner,  but  of  one  "  W.  Thorpe  ;**  and 
the  person  who  presented  it,  being  asked  whether  be  was 
"  W.  Thorpe/'  said  he  was,  and  signed  his  name  at  the 
back,  "  W.  Thorpe,  Ensign,  78th  Regiment."     Now  the 
prisoner  was  in  the  84th,  and  Thorpe  in  the  78th  Regiment. 
It  was  suggested,  however,  that  the  prisoner  was  the  per- 
son who  presented  the  cheque,  and  that  he  first  wrote  the 
number  of  his  own  regiment,  by  force  of  habit,  and  then 
corrected  himself.      He   had  leave  of  absence    from  the 
camp,  Shomcliffe,  on  that  day,  and  was  at  Folkestone. 
The  cheque  was  cashed  about  half-past  eleven  in  the  Doom- 
ing, and  the  clerk  who  cashed  it  asked  the  person  present- 
ing it  to  write  his  name  upon  it  (a),  and  was  certain  that 
it  was  the  prisoner.     The  person,  whoever  he  was,  came  in 
a  fly,  and  a  man  who  drove  the  fly  could  not  say  it  was 
the  prisoner  whom  he  had  taken  to  the  bank.     When  the 
forgery  was  discovered  the  prisoner's  colonel  asked  him  to 
write  his  name,  and  it  was  suggested  that  the  handwriting 
resembled  that  of  the  endorsement  (6).     On  the  22nd  of 
August  the  forgery  was  discovered,  and  on  the  29th  the 
witness  went  to  the  camp  and  saw  the  prisoner  about  the 
matter,  and  pointed  him  out  to  the  police.    The  next  day, 
the  30th,  the  witness  went  to  the  quarters,  and  saw  the 
colonel,  who  sent  for  the  prisoner,  and,  after,  the  superin- 
tendent of  the  police.     ''  You  never  were  at  the  bank  since 
June  last,  were  you?"    The  prisoner  said,  "  Yes,  I  have;" 
and  then  asked  him  if  he  knew  the  bank  clerk,  and  the 
prisoner  said  he  had  seen  him  before :  the  colonel  then 
suggested  that  the  prisoner  should  write  his  own  name, 
and  he  did  so,  and  the  colonel  then  asked  him  to  write, 
"  W.  Thorpe,  Ensign,  78th  Regiment,"  and  he  did  so,  and 
the  witness  took  possession  of  the  pieces  of  paper,  which 
he  now  produced. 

(a)  Thit  documeDt  being  mate-  (6)  This  was  a  piece  of  writing, 

rial  as   evidence  in   the  case,  of     it  will  be  obsenred,  made  for  the 
course  the  indorsement  on  it  could     sole  purpose  of  comparison. 
be  looked  at  for  any  purpose. 
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Biron  proposed  to  put  it  in  evidence  for  the  purpose  of        1863. 
comparison  of  handwriting  (a).  n^ 

JBallantine,  Serjt.,  objected,  however,  to  its  admissibility.  .  ^^^ 
In  criminal  cases  there  could  be  no  comparison  of  hand- 
writing, unless  as  regarded  documents  written  in  the  course 
of  the  very  transaction  in  question  (ft).  It  required  a 
special  clause  in  the  Common  Law  Procedure  Act  (c)  to 
admit  of  comparison  of  handwriting  in  civil  causes. 

Biron  cited  R.  v.  Taylor  {d),  which  he  said  would 
sustain  the  contrary  view. 

Kaye  thereupon  cited  Taylor  on  Evidence^  to  the  effect 
that  in  criminal  cases  genuine  documents  could  not  be  put 
in  evidence  for  the  purpose  of  comparison  of  handwriting. 
And  he  cited  Roscoe  on  Criminal  Evidence,  (p.  158,)  to  the 
like  effect. 

The  learned  Jubqe,  after  great  consideration,  held  that 
the  piece  of  paper  was  not  admissible  in  evidence,  as  it 
could  only  be  material  for  the  purpose  of  comparison  of 
handwriting;  and  a  document  was  not  admissible  simply 
for  that  purpose  in  a  criminal  case.  He  would,  however, 
consult  the  Lord  Chief  Justice  on  the  point.  Having  done 
BO,  his  Lordship  announced  that  he  adhered  to  his  decision, 
and  that  the  Lord  Chief  Justice  concurred  in  it.  The 
paper,  therefore,  could  not  be  received  as  evidence. 

Verdict,  not  guilty. 

(a)  Andnotyjier  tc,  material  evi-  purpose  of  comparison.    This  was 

dence.  procured  to  be  written  for  that  pur- 

(6)  See  l>oed.  Ferry  ▼.  Newton^  pose,  and  written  for  that  purpose 

5  A.  &  £.  514 ;  Grijitg  v.  Iiwry,  by  the  prisoner. 

11  A.  &  E.  325.    The  common  (c)  C.  L.  P.  Act,  1854,  s.  2. 

law  rule  was,  and  of  course  is  so  (,d)  6  Coz*s  Criminal  Cases,  p. 

still,  in  criminal  cases,  that  papers  58.    But  there,  the  signature  was 

are  not  admissible  for  the  purpose  written  at  the  very  time  of  the 

of    comparison    of    handwriting,  offence  laid  :  and  it  was  admitted 

which  would  not  he  otherwise  ad-  as  part  of  the  transaction.     It  was 

missible  in  evidence  upon  the  issue  like  the  indorsement  in  this  case 

to  be  tried ;  that  is,  that  documents  on  the  back  of  the  cheque.     Vide 

are  not  admissible   for  the  mere  ante,  p.  782,  note  (a). 
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1863. 
v^-v^^h^  Chelmsford,  coram  Channell,  JB, 

Etsex  Summer 

Assize*.  ROUPELL   AND   ANOTHER   V.   HAWS    ANI>    OTHBRd. 

In  ejectment       TTp 

by  heir-at-law,  JDiJECTMENT,  by  the  heir  and  devisee  in  trust,  for  two 
under  aViir  f^rms,  called  "  Bury"  and  "  Bolen's/'  at  Great  Warley,  in 
Xo  dlira^'"  this  county :  the  former  in  the  occupation  of  Haws,  the 
under  a  deed  of  other  in  the  occupation  of  Springham,  the  two  original 
set  up  a  later     defendants.     The  other  defendants  had  come  in  to  defend 

will:  the  «      jt      j 

plaintiflF under-  »»  landlords. 

cipation,  to  Shee,  Scrjt.,  Ltish,  J.  Brown,  and   Thesiger   for  the 

^::::ui\t'  p'^i-tifr. 

SerTea  b7an       ^^*'"''  Hawkins,  and  Garth  for  the  defendants. 
o"TheTe«atX      ^^If^ond  watchcd  the  case  for  one  Whitaker. 
fessed and  been      '^^^  plaintiff  claimed  as   heir-at-law   of  one   Richard 
convicted  of      palmer  Roupell,  his  father,  who  died  on  the  12th  Septera- 

the  forgeries,  r      '  '  r  ^ 

and  was  called  bcr,  1856 ;  and  also,  jointly  with  one  Surridge,  as  devisee 
prove  them:  in  trust  under  a  will  of  October,  1850,  whereby,  according 
evidence  ^ to    *^  *^®  ^^^®  ^^^  ^^^  plaintiff,  all  the  testator's  property  was 

his  pecuniary      devised. 

position  and  ...  n      •  l 

circumstances  The  Original  defendants.  Haws  and  Spnngham,  the 
the°time"of*the  tenants,  claimed  under  leases  from  Richard  Palmer 
supposed  Roupell,  the  testator,  not  long  before  his  death. 

forgeries  was  »  '  e 

admissible  The  other  defendants,  who  had  been  let  in  to  defend  as 

on  the  part  of 
theplaintiff. 

2.  That  evidence  of  forgery  by  him  of  other  deeds  (leases  of  the  same  property  at  enhanced 
rents,  to  increase  the  apparent  value)  in  the  course  of  the  same  transaction,  and  in  pursuance 
of  the  same  design,  was  also  admissible  for  plaintiff.  3.  That  evidence  of  the  forgery  by  him 
of  a  letter  of  authority,  purporting  to  be  from  his  father  to  the  attorney  who  drew  those 
other  deeds,  and  also  the  deed  in  question,  was  likewise  admissible  for  the  plaintiff.  4.  That 
evidence  on  the  part  of  the  plaintiff,  to  prove  the  later  will  a  forgery,  although  the  defendants 
disclaimed  it,  was  admissible.  The  attesting  witnesses  to  the  deed  having  been  called  for 
the  plaintiff  and  proved  that  the  testator  never  executed  it  in  their  presence ;  and  the  only 
evidence  of  its  execution  being  evidence  on  the  part  of  the  defendants  as  to  handwriting ; 
Held,  5.  That  the  onus  of  proof  being  on  the  defendants,  who  relied  on  the  deed,  of  proving 
its  execution  (as  against  the  heir-at-law,  who  vr an  prima  facie  entitled  to  it),  if  the  jury  were 
not  satisfied  of  its  execution,  they  ought  to  find  for  the  plaintiff,  the  heir.  6.  The  jury 
having  stated  that  they  were  all  satisfied  that  the  testator  never  executed  and  delivered  the 
deed  as  his  act  and  deed,  knowing  what  it  was, — (although  some  of  them  thought  that  his 
signature  to  it  had  been  obtained  by  a  trick),  quarSf  whether  this  was  not  in  efl^ct  a  verdict 
for  the  plaintiff  on  the  above  direction.  But,  the  case  for  the  plaintiff  having  throughout 
been  conducted  on  the  theory  of  forgery,  the  learned  Judge  refused  to  direct  a  verdict,  at  the 
last  moment,  on  the  opposite  theory  of  fraud.    Ei  vide  Richardson  ▼.  NeaoeSf  post» 
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landlords  (a),  claimed  under  a  deed  of  mortgage,  dated 
July,  1857,  from  William  Roupell,  an  illegitimate  son  of  the 
testator,  and  made  by  him  as  grantee  of  the  estate,  under 
a  deed  purporting  to  be  a  deed  of  gift  to  him  by  the  tes- 
tator, dated  on  the  9th  January,  1856. 

The  defendants  also  set  up,  to  defeat  the  plaintiff's  title, 
a  will  of  2nd  September,  1856,  devising  all  the  testator's 
property  to  his  widow,  and  making  her  and  William 
Roupell  his  executors. 

In  point  of  fact,  he  had  received  the  rent  from  the 
tenants,  and  paid  the  interest  on  the  mortgage  until  March, 
1862,  when,  being  unable  to  keep  up  the  payment  of  the 
interest,  the  mortgagees  proposed  to  come  into  the  re- 
ceipt of  the  rents,  whereupon  he  made  certain  disclosures 
to  the  attorneys  for  the  plaintiffs,  whence  it  was  discovered 
that  the  leases  recited  in  the  mortgage,  and  of  which  the 
mortgagees  had  received  counterparts,  bad  been  forged  by 
him ;  and  he  also  stated  that  the  deed  of  gift,  purporting 
to  have  been  executed  to  him  by  his  father,  the  testator, 
was  likewise  forged.  The  mortgagees  had  sued  the  tenants 
on  the  supposed  leases,  of  which  they  held  the  counter- 
parts, and  which  were  at  higher  rents  than  the  real  original 
leases,  and  these  actions  of  course  were  defended;  but  the 
original  leases  had  meanwhile  expired,  and  there  was  an 
arrangement  between  the  mortgagees  and  tenants,  the 
result  of  which  was  that  this  action  was  brought  against 
them ;  in  which  the  former  had  been  let  in  to  defend,  and 
were  therefore  in  the  position  of  defendants  (6).     They, 


(a)  C.  L.  P.  Act,  1852,8.  172. 
Tbe  application  is  ex  parte,  and 
there  was  no  application  to  set 
aside  the  order.  Sed  vide  Whii- 
worth  v.  Humphrey,  5  H.  &  N. 
185. 

{h)  If  tbe  plaintiffs  had  indemni- 
fied the  tenants  and  induced  them 
to  attorn  to  or  acknowledge  them 


1863. 

Roupell 

and  Another 

0. 

Haws 

and  Others. 


as  landlords,  and  the  mortgagees 
had  been  driven  to  bring  ejectment, 
the  position  of  the  parties  would 
have  been  apparently  reversed,  and 
the  mortgagees  would  have  had  at 
once  to  disclose  and  maintain  their 
title,  instead  of  putting  the  plaintiffs 
first  to  proof  of  theirs,  and  if 
there  had  been  any  difficulty  in 
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of  course,  would  have  in  their  poesession  the  supposed 
deed  of  gift  to  William  Roupell,  his  mortgage  to  them, 
the  forged  counterparts  of  leases,  and  the  real  original 
leases,  which  they  had  from  the  tenants,  the  co-defend- 
ants. 

A  former  action  of  ejectment  by  the  plaintiff  for  the 
recovery  of  certain  land  in  Surrey,  which   related  to  the 
Surrey  estates  was  tried  at  Guildford  at  the  last  Summer 
Assizes  for  that  county;  and  on  that  occasion  William 
Roupell  was  called  and  examined  on  behalf  of  his  brother, 
the  heir-at-law,  now  plaintiff,  and  conf&sed  on  oath  the 
forgeries  he  was  alleged  to  hare  committed — both  of  the 
deed  and  of  the  will  of  1856.   After  his  cross-examination, 
however,  had  proceeded  for  some  time,  counsel  upon  each 
side  came  to  a  compromise,  and  so  that  suit  was  stayed  (a). 
Immediately  afterwards  William  Roupell  was  ordered  into 
custody  by  the  learned  Judge  (Mr.  Baron  Martin)  on  the 
charge  of  felony,  and  was  at  once  taken  before  a  magis- 
trate, by  whom,  on  proof  of  his  own  sworn  confessions,  he 
was  committed  for  trial.     He  was  subsequently  tried  for 
forgery  at  the  Central  Criminal  Court,  before  Mr.  Justice 
Bylbs,  and  convicted  and  sentenced  to  penal  servitude  for 
life.     He  was  now  to  be  called  for  the  plaintiffs. 

Shee,  Serjt.,  in  opening  the  case  on  the  part  of  the 
plaintiffs,  stated  that  he  undertook  to  prove,  by  anticipa- 
tion, that  the  supposed  deed  of  gift  was  a  forgery,  and  a 
forgery  by  William  Roupell ;  and  that  the  signatures  of  the 


the  proof  of  heirehip— this  differ- 
ence might  have  been  of  import- 
ance; but  as  there  was  no  such 
difficulty,  and  upon  proof  of  seisin 
and  heirshipythe  onus  of  proof  would 
be  shifted  and  cast  upon  the  mort- 
gagees, even  although  defendants—- 
the  point  was  not  of  much  import- 
ance,  and  hence  it  was  probable 
that  the  plaintiffi  had  not  sought  to 


set  aside  the  order  letting  in  the 
mortgagees  to  appear  and  defend ; 
and  it  must  not  be  taken  as  clear 
that  they  were  entitled  so  to  do,  at 
all  events  before  any  acknowledg- 
ment and  payment  of  rent  by  th^ 
tenants. 

(a)  Vide  lUnipcU  v.  WaUe,  ante, 
p.  512. 
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attesting  witnesses  thereto  were  also  forged  ;  and  he  should 
then  entitle  himself  to  a  verdict,  unless  the  defendants 
could  establish  the  will  of  September,  1856,  which  also,how- 
ever,  he  was  prepared  to  prove  was  a  foi^ery,  and  a  forgery 
by  William  Roupell.  He  then  entered  into  the  history  of 
the  family,  and  especially  as  to  the  pecuniary  circumstances 
and  position  of  William  'Roupell.  In  1849,  he  stated, 
William  was  articled  as  clerk  to  attorneys,  and  allowed  only 
about  U.  or  2os.  a  week.  Such  was  the  position  in  which 
William  Roupell  was  up  to  the  end  of  1854.  But 
William  Roupell,  who,  he  admitted,  had  in  the  course  of 
that  period,  acquired  to  a  considerable  extent  the  confidence 
of  his  father,  had,  there  was  no  doubt, — (if  he  was  in  a 
position  to  prove  it)  in  1853-4  entered  into  extensive  spe* 
culations,  and  become  considerably  embarrassed. 

JBovill  objected  to  his  learned  friend  entering  into 
matters  not  material  to  the  present  case,  and  which  he  did 
not  profess  to  be  in  a  position  to  prove  (a). 

Channell,  B.,  said  a  Judge  must  always  rely  to  a  great 
extent  upon  counsel,  as  to  their  not  stating  matters  which 
were  either  legally  irrelevant,  or  which  they  were  not  in  a 
position  to  prove;  it  was  impossible,  of  course,  for  the 
Judge  beforehand  to  know  how  much  of  the  matters  stated 
would  be  material  or  proveable. 

Shee,  Serjt.,  said  he  should  pass  over  all  these  transac- 
tions in  1853-4-6,  and  come  to  January,  1866,  when 
he  should  prove  that  William  Roupell  was  in  a  state  of 
pecuniary  embarrassment,  which  ultimately  drove  him  to 
the  commission  of  the  forgery  of  the  deed  on  which  the 
defendants  relied.  At  that  time  Mr.  Whitaker  was  his 
attorney,  and  he  owed  that  gentleman  2,500/.  for  advances 
obtained  to  meet  his  pressing  necessities.  He  owed  his 
bankers  9,500/.,  and  the  London  and  Westminster  Bank, 
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(a)  So  held  hy  Bramwell,  B., 
at  the  last  Summer  Aadxes  for 


Sussex,  in  a  case  of  Thomas  v. 
Shirley f  coram  Brajiwxll,  B. 
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on  the  guarantee  of  Mr.  Whitaker^  12,000/.,  which  would  be 
due  in  February,  1856.    Such  was  the  position  of  William 
Roupell  in  January,  1856,  when  the  deed   of  gift  under 
which  the  defendants  claimed  was  forged,  and   he  resolved 
to  raise  the  money  on  this  property,  fordoing  which  he  hap- 
pened to  have   peculiar  facilities.     Out  of   the  seventy 
acres  which  formed  the  Bolen's  Farm,  forty  were  freehold 
and  thirty  copyhold,  and  the  latter  had  been  transferred  to 
William  Roupell  by  his  father,  with  a  view  to  enfranchise- 
ment.   The  son,  William  Roupell,  had  therefore^  in  June, 
1855,  been  '^  admitted*'  as  owner  of  the  copyhold  part  of 
the  farm.     And  he  induced  his  father  to  part  with  the  title 
deeds  of  the  Great  Warley  estate,  iii  order,  as  he  said,  to 
complete  the  enfranchisement.     The  father  consented,  and 
William  Roupell  went  to  his  strong-box  and  took  out  of 
it  the  title  deeds,  not  only  of  the  copyhold  but  the  freehold 
portion  of  the  estate.    The  father  (to  whom  it  never  oc- 
curred that  his  son  would  take  the  freehold  deeds)  took  a 
receipt  in  his  memorandum-book  for  the  title  deeds  of  the 
Bolen's — the  copyhold  farm — which  receipt  ran  thus,  dated 
the  3rd  of  January,  1851 : — 

"  Received  of  Richard  Palmer  Roupell  the  papers  and 
deeds  relating  to  Bolen's." 

This  was  signed  by  William  Roupell,  and  on  the  face 
of  it  related  only  to  the  Bolen's  Farm.  The  father  had  no 
idea  that  his  son  had  taken  the  title  deeds  of  the  freehold 
farm,  Bury.  The  object  of  the  son,  however,  was  to 
raise  12,000/.,  but  the  Warley  property  was  barely  worth 
that  amount,  and  of  course,  therefore,  he  could  not  raise 
such  a  sum  upon  it.  He  resolved,  therefore,  to  give  the 
estate  a  fictitious  value  by  means  of  further  frauds. 

Bovill  objected,  that  it  was  not  competent  to  enter  into 
the  forgery,  of  other  deeds. 

The  learned  Baron,  however,  ruled  that  the  point 
whether  the  particular  deed  in  question  was  forged  would 
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depend  on  n\any  circumstances  (a),  and  he  could  hardly 
exclude  the  evidence  offered  to  be  adduced,  and  therefore 
could  not  prevent  the  learned  Serjeant  from  entering  into 
a  statement  of  them. 

S/tee,  Serjty  vrent  on  to  state  that  William  Roupell 
wanted  to  raise  the  apparent  value  of  the  estate  to  18,000/. 
(in  order  to  raise  upon  it  1 2,000/. )i  t^nd,  with  that  view,  he 
took  from  the  strong-box  of  his  father  the  counterparts  of 
the  leases,  got  them  copied  at  a  law  stationer's  on  parch- 
ment, then  altered  the  copies — changing  the  terms  and 
making  them  at  advanced  rentals— 'and  took  the  copies,  as 
draughts,  to  his  attorney,  Mr.  Whitaker,  through  whom  he 
resolved  to  raise  the  money  on  these  forged  deeds.  At 
the  same  time  he  forged  a  letter  from  his  father  to  Mr. 
Whitaker,  authorizing  the  transfer,  and  produced  it  to 
him,  purporting  to  be  signed  by  his  father,  though  the 
body  of  it  was  in  the  handwriting  of  his  sister  Sarah.   This 

letter  ran  thus  :— 

«  Aspen  House,  Brixton  Hill,  Jan.  8,  1856. 
"  Dear  Sir, — My  son  has  mentioned  to  me  that  it  is  considered  de- 
sirable for  conveyances  from  one  member  of  the  family  to  another  to  be 
drawn  up  by  disinterested  witnesses,  and,  therefore,  I  beg  that  you  will 
attend  to  this  matter  for  us,  and  prepare  the  conveyance  to  my  son  of 
the  two  farms,  Havering-atte<bower,  in  Essex,  called  Bolen's  and  Herd's. 
The  forms  of  leases  I  have  already  given  to  him. 

"  I  am,  dear  sir,  yours  truly, 
"  Thomas  Whitaker,  Esq.  R.  P.  Rocpell." 

To  this  letter,  he  said,  he  forged  his  father's  signature,  and 
then  gave  it  to  Whitaker  as  his  authority  to  prepare  the 
new  leases,  and,  subsequently,  got  him  to  prepare  the  deed 
of  gift,  dated  June,  1866,  to  which,  also,  he  forged  his 
father's  signature,  and  also  the  signatures  of  two  persons 
named  Truman  and  Dove  as  attesting  witnesses  (&). 

(a)  Collateral  circumstances  tend-      coU  v.  Flinnf  9  Bing.  23;  though 


1863. 


ing  to  show  the  probability  of  fraud, 
held  admissible ;  Doe  v.  Aliens  8  T. 
R.  147 ;  Rose.  Ev.  504.  As  to  for- 
gery of  other  deeds  in  the  same 
transaction,  held  admissible;  PreM^ 

VOL.  III. 


alUer  of  forgery  in  a  different  trans- 
action. 

(6)  According  to  the  evidence, 
he  got  their  signatures  by  a  trick. 
Vide  pp.  793-4. 
3  H  F.F. 
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1863.  On  the  12th  Sept.  1856  the  testator  died,  and   between 

'-^-^^      that  day  and  the  funeral  William  Roupell  forsred  the  will 

and  Another    dated  2nd  Sept.  1856y  giving  the  property  to   his  mother. 

Haws        ^^^  destroyed  the  will  of  1850,  giving  this  estate,  as  he 

and  Othere.     gaid,  to  his  brother  the  plaintiff.     The  draught  of  that  will 

of  1850  had  been  lost,  and  the  evidence  of  William  Roupell 

was  all  the  evidence  that  could  be  given  of  its  contents. 

The  will  of  1856  was  entirely  in  his  handwriting,  and 
attested  by  himself;  the  other  attesting  witness,  an  old 
man  named  Muggeridge,  was  dead.  Evidence  would  be 
given,  by  way  of  anticipating  the  case  for  the  defence,  that 
both  the  deed  of  gifl  and  the  will  were  forgeries.  William 
Roupell  had  given  up  to  the  plaintiffs,  when  he  had  ab- 
sconded, such  deeds  and  papers  as  he  was  still  possessed 
of. 

Notice  had  been  given  to  the  defendants  to  produce  the 
deeds  of  which  they  would  be  in  possession: — I.  The 
genuine  leases  to  the  tenants.  2.  The  deed  of  gift  to 
William  Roupell.  3.  The  forged  leases,  which  were 
recited  in  the  mortgage  to  the  other  defendants.  4.  The 
deed  of  mortgage  to  them. 

William  Roupell,  the  convict,  was  called  for  the  plaintiflf^ 
and  gave  evidence  in  support  of  the  case  thus  opened.  In 
the  course  of  his  examination,  he  was  asked  as  to  the  state 
of  his  circumstances  at  the  time  of  the  deed  of  gift  In 
particular,  the  witness  was  examined  as  to  his  circum- 
stances in  1849,  and  thence  down  to  1856;  as  to  bis 
having  only  H.  a  week  from  his  father,  &c. 

JBoviU  objected.  The  course,  he  said,  was  as  to  the 
validity  of  a  deed  of  January,  1856;  how  was  all  this 
admissible  ? 

Channell,  B.— I  think  it  is  clearly  admissible.  The 
case  is  very  much  the  same  as  if  old  Roupell  were  alive, 
contesting  the  deed.  The  defendants'  case  is  put  on  two 
grounds — first,  the  validity  of  the  deed  of  1856 ;  and, 
secondly,  if  the  will  of  1856  was  valid,  the  plaintiff  has 
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no  title.  Now,  the  father's  treatment  of  the  son  is  a  matter 
of  fact,  which  I  cannot  exclude  unless  I  can  clearly  see  it 
irrelevant,  but  that  I  cannot  see. 

The  examination  of  William  Roupell  then  went  on.  He 
said  his  allowance  was  ultimately  increased  to  25s.  a  week, 
out  of  which  he  had  to  pay  everything.  That  was,  he 
said,  the  whole  of  his  father's  allowance  up  to  his  death. 
At  the  end  of  1855  and  beginning  of  1856  he  was  in  diffi- 
culties. 

Bovill  again  objected  to  all  this. 

Channell,  B.,  said  of  course  the  same  objection  would 
apply,  but  he  conceived  that  evidence  of  all  the  circum- 
stances of  the  witness  at  the  time  was  admissible;  the 
plaintiffs'  counsel  pressed  it;  he  should  receive  it. 

Lush  said  they  had  well  considered  it,  and  were  pre- 
pared to  press  it  and  to  take  the  responsibility  of  it. 

The  witness  went  on  to  say  that,  in  January,  1856,  he 
was  in  great  difficulties. 

Bovill  again  objected ;  but 

Channell,  B.,  ruled  that  the  evidence  was  admissible. 

The  witness,  accordingly,  was  allowed  to  give  general 
evidence  of  his  embarrassed  position  at  the  time,  and,  in 
particular,  that  he  owed  Whitaker  12,000/.,  and  other 
persons  large  sums. 

When  asked  about  the  frauds  as  to  the  leases,  he 
said  he  had  got  the  counterpart  leases  copied  by  a  law 
stationer. 

Bovill  objected  to  this  kind  of  evidence  as  irrelevant 
and  inadmissible.  It  is  something  the  witness  says  he  did 
in  private,  something  he  wrote. 

Channell,  B. — Before  the  date  of  the  deed  under 
which  you  claim,  said  to  be  forged ;  and  shown  to  your 
clients  before  they  took  it  (a). 
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(a)  Vide  ante,  p.  789,  and  Prescoti  v.  F/ifin,  9  Bing.  23,  there  cited. 
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Lush, — And  this  is,  we  say,  part  of  the  fraud. 

BovilL — But  this  is  something  he  states  to    another 
person. 

Shee^  Serjt. — To    the   mortgagees,  your  clients.       It 
comes  to  that.     For  these  leases  were  shown  to  them. 

BovilL — I  don't  object  to  acts,  but  statements.     Let  the 
copies  be  produced. 

Channbll,  B. — This  is  an  act  done;  but  copies^  of 
course,  must  be  proved. 

Lush, — The  fact  of  a  copy  being  made  may  be  proved 
without 

The  witness  went  on  to  say  he  got  the  counterpart 
leases  back,  with  two  papers  (the  draught  copies),  which 
were  now  produced.    The  original  counterpart  leases  be 
had  kept  in  his  bureau,  and  had  afterwards  destroyed. 
From  the  copies  altered  as  draughts  he  got  leases   and 
counterparts  made  by  Whitaker,  and  afler  forging  the  sig- 
natures of  his  father  to  the  leases,  and  of  the  tenants  to  the 
counterparts,  he  gave  the  counterparts  executed  by  the 
tenants  to  Whitaker.     He  did  not  (be  said)  recollect  what 
became  of  the  altered  copies  of  the  leases.    He  thought 
he  destroyed  them.     He  had  never  seen  them  since.     He 
had  directed  the  law  stationers  to  make  fair  copies  on 
draught  paper.     He  made  alterations  in  the  copies ;  he 
struck  out  the  date ;  he  inserted  his  own  name  as  lessor 
instead  of  his  father's,  and  altered  the  terms  and  the  rental. 
The  copies  so  altered  he  took  to  the  law  stationer's  to  have 
them  recopied  as  altet'ed ;  and  the  copies  now  produced 
were  the  fair  copies  which  he  gave  to  Mr.  Whitaker  to  be 
engrossed. 

The  engrossments  made  by  Mr.  Whitaker  being  handed 
to  the  witness,  he  identified  them  as  made  from  the  fair 
and  final  draught  copies  as  altered  by  the  witness.  Look- 
ing at  the  lease  to  Haws,  he  stated  it  was  sealed  and 
executed  by  himself.    It  purported  to  be  attested  hy  John 
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Truman,  and  was,  he  said,  so  attested.  The  counterpart 
of  the  lease  was  then  put  into  bis  hand,  and  he  said  that 
also  had  been  executed,  and  had  attached  to  it  what  pur- 
ported to  be  the  signature  of  Haws,  the  lessee;  but  he 
himself  wrote  that  signature.  It  was  attested  by  Truman. 
The  witness  said,  I  asked  him  to  attest  my  signature  to 
some  leases..  I  signed  the  fictitious  leases  in  his  presence. 
I  mixed  the  papers  together,  and  placed  before  him  the 
engrossment  I  had  not  executed,  and  so  obtained  his  sig- 
nature to  an  attestation  of  Mr.  Haws'  signature  (a). 

The  other  forged  counterpart  of  a  lease  to  Springham 
was  then  handed  to  the  witness,  and  he  gave  similar  evi- 
dence.    Mr.  Whitaker,  he  said,  prepared  the  deed  of  gift. 

Lush, — We  call  for  that  deed. 

JBovilL — You  are  not  in  a  condition  to  call  for  it 

Lush  said  he  would  call  a  witness  to  prove  that  the 
deed  was  in  the  possession  of  the  defendants.  He  accord- 
ingly called  a  clerk  of  the  plaintiffs'  attorney,  who  proved 
that  in  the  actions  for  rent  against  the  tenants  of  the  two 
farms  in  question,  he  went  to  the  office  of  the  attorney  for 
the  then  plaintiffs,  the  now  defendants,  to  inspect  docu* 
ments  ;  and  there  he  saw  the  deeds ;  one  of  them  that  of 
the  9th  of  January,  1856,  the  deed  of  gift  under  which 
the  defendants  now  claimed. 

JBovill  thereupon  produced  it. 

The  deed  was  put  into  the  witness's  hands,  and  he  iden« 
tified  it  as  the  one  in  question.  He  said  Mr.  Whitaker 
gave  it  to  him  when  engrossed,  and  before  it  was  executed. 
It  was  given  to  him  to  get  it  executed,  and  he  then  signed 
his  father's  name  to  that  deed  at  the  end  of  February  or 
beginning  of  March,  1856.  The  names  of  the  two  wit-^ 
nesses  were  Truman  and  Dove,  and  the  signatures  were 
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(a)  Thus  there  was  evidence 
in  the  case  to  suggest  to  the  jury 
the  probability  that  he  might  have 


obtained  his  father's  signature  to 
the  deed  in  a  similar  way,  as  by  re- 
presenting that  it  was  a  lease. 
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really  theirs,  which  he  had  obtained  by  asking  tfaero  to 
attest  his  signature  to  a  lease.  He  signed  the  deed  in  their 
presence,  and  turned  the  deed  round,  placing  his  hand 
upon  the  attestation  clause  while  they  signed. 

The  deed  recited  the  conveyance  to  the  testator — the 
supposed  grantor — by  the  ordinary  conveyance  to  "  uses 
to  bar  dower,"  i.  «.,  in  trust  for  the  purchaser  for  life,  and 
remainder  in  fee  to  such  uses  as  he  should  by  deed  or  will, 
executed  in  the  presence  of  and  attested  by  two  witnesses, 
appoint ;  in  default  of  such  appointment  then  to  his  right 
heirs.  There  were,  however,  words  of  grant  in  the  con- 
veyance to  the  testator  (a);  so  that  the  deed  now  in  dispute 
was  one  which  did  not  require  attesting  witnesses  to  con- 
vey the  estate  in  fee,  though  .as  an  execution  of  a  power  of 
appointment  it  would  be  necessary  that  it  should  be  so 
attested;  and,  on  the  other  hand,  if  the  deed  was  forged, 
then  the  estate  would  be  in  the  plaintiff.  The  deed  pur- 
ported to  be  executed  both  by  grantor  and  grantee  (b). 

The  deed  itself  has  first  the  clause  of  execution  by  the 
donor,  "  signed,  sealed  and  delivered  by  the  within-named 
R.  P.  Roupell,  in  the  presence  of"  the  witnesses  Truman 
and  Dove,  whose  signatures  are  beneath,  the  "h*'  of  John 
running  up  into  the  "e"  of  Roupell.  Then  there  is  the 
attestation  of  William  Roupell's  signature  by  Mr.  Edwin 
Whitaker,  a  brother  of  Mr.  Whitaker,  the  attorney  of 
William  Roupell. 

The  memorandum  of  deposit  with  Mr.  Whitaker  was 
then  produced  and  put  into  his  hands,  and  he  identified  it 

The  learned  Baron,  looking  at  it,  said  it  was  a  memo- 
randum of  an  agreement  by  way  of  equitable  deposit. 


(a)  So  that  it  seems  it  vested  a 
fee  in  the  testator,  even  apart  from 
his  execution  of  the  power,  vide 
Doe  V.  Keir,  4  M.  &  Ry.  101. 

(h)  It  has  been  held  that  a  deed 
of  grant  may  be  delivered  to  the 
donecy  or  to  any  one  who  accepts 
delivery  for  or  on  behalf  of  the 


grantee  without  actual  delivery, 
merely  by  declaration  after  signing ; 
so  that  the  deed  was  one  which 
might  have  been  executed  by  the 
grantee  in  the  absence  of  William 
Roupell,  the  supposed  grantee; 
Doe  d.  Gamont  v.  Knight,  5  B.  & 
C.  671. 
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Bovill  objected  to  its  admissibility  in  eyidence  as  being 
unstamped. 

Lush,  however,  urged  that  it  was  offered  in  evidence  to 
show  a  fraud. 

The  learned  Baron  said  that  was  so,  and  he  thought 
that  on  that  ground  he  must  receive  it  (a).  It  was  dated 
February  11,  1856,  and  signed  by  the  witness  William 
Roupell.     It  ran  thus  :— 

"  I  have  deposited  with  S.  T.  Wbitaker  the  deeds,  ke.,  relating  to  my 
title  to  the  freehold  and  copyhold  hereditaments  in  Great  Warley,  Essex, 
08  security  for  the  proceeds  of  7,400/.  stock  sold  by  him,  and  I  undertake 
to  execute  a  legal  mortgage  to  him  to  secure  the  repayment,  &c." 

Before  Mr.  Longman  made  the  advance  the  witness  said 
he  had  got  a  valuation. 

Bovill  once  more  objected  to  the  evidence,  but 

The  learned  Baron  said  he  was  of  opinion  that  the  cir** 
cumstances  of  the  witness  at  the  time  and  his  dealings 
with  the  particular  property  now  in  question  were  ad* 
missible. 

The  witness  said  he  got  a  Mr.  Foster  to  make  the  valua-* 
tion  and  showed  him  the  forged  counterparts  of  leases,  with 
a  statement  of  the  rent,  &c.  The  fictitious  leases  remained 
in  Mr.  Whitaker's  hands  some  time.  Negotiations,  the 
witness  said,  ensued  with  Whitaker  for  a  mortgage  of  the* 
whole  estate  to  him  for  12,000/.,  but  for  some  reason  it 
failed.  And,  in  the  result,  the  estate  was  mortgaged  to  the 
present  defendants  for  12,000Z. 

Lush  called  for  this  mortgage,  which  was  the  title  deed 
under  which  the  principal  defendants  claimed. 

The  deed  was  produced  and  read.  It  was  dated  the 
23rd  of  July,  1857,  and  was  a  conveyance  of  the  two  farms 
now  in  question,  reciting  the  forged  leases. 

The  forged  leases,  being  produced  and  tendered  in  evi- 
dence for  the  plaintiff,  were  dated  in  September,  1856, 

(a)  Holmci  ▼.  Sixtmith,  7  £xch.  802 ;  William  ▼.  Oetry,  10  M.  k  W* 
296. 
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after  the  date  of  the  deed  of  gift  under  which  the  defend- 
ants claimed  (a). 

jBavill  objected  that  the  date  was  subsequent  to  the  date 
of  the  deed  under  which  his  clients  claimed,  and  after  the 
death  of  the  testator.  This,  he  said,  was  a  new  head  of 
objection.  The  deed  under  which  he  claimed  was  January, 
1856.  The  testator  died  on  the  12th  of  September,  1856. 
This  counterpart  lease  was  dated  September  29,  1856. 
How  could  it  bear  upon  the  validity  of  the  former  deed  ? 

Channbll,  B.,  said  no  doubt  the  objection  was  in  some 
degree  a  new  one.  It  involved  the  former  objections  and 
something  more. 

Shee,  Serjt.,  submitted  that  the  deed  was  admissible  as 
part  of  the  history  of  the  fraud,  and  a  dealing  with  the  same 
property. 

Channell,  B.,  said  no  doubt  the  question  of  fraud  was 
raised,  and  that  was  a  far  more  general  issue  than  the  va- 
lidity of  the  particular  deed  of  January,  1856;  and  upon 
that  general  issue  of  fraud  he  was  disposed  to  think  the 
evidence  admissible. 

JBovill  pressed  that  the  issue  was  as  to  the  validity  of 
the  deed  of  January,  1856,  and  submitted  an  exception  to 
the  admissibility  of  the  deed  now  proffered  in  evidence. 

The  witness  then  went  on  to  state  that  the  signature 
purported  to  be  that  of  Springham,  but  that  Springham 
never  executed  it,  and  that  he  himself  forged  his  name  to 
it,  and  also  forged  the  names  of  non-existing  persons  as 
attesting  witnesses.  The  lease,  he  said,  he  had  burnt  He 
burnt  it  the  night  before  he  left  England  on  the  29th  of 
March,  1862.  He  had  not,  he  thought,  executed  the  leases- 
He  had  burnt  at  the  same  time  the  lease  of  Haws  of  Bury 


(a)  In  PracoUv*  Fb'nft,  0  Bing. 
23,  proof  of  tbe  forgery  of  other 
documents  waa  held  rightly  re- 
jected, on  the  ground  that  it  re- 
lated to  a  different  trantaciion  prior 


in  point  of  time.    Here  it  was  all 

the  same  transaction  and  in  pursu- 
ance of  the  same  design  j  and  the 
date  was  not  material. 
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Farm.     It  had  been  engrossed  by  Whitaker^  and  was  a        1863. 
copy  of  the  fictitious  lease.  r^ 

Bovill  again  excepted  to  the  admissibility  of  this  evi-    ^^  Another 
dence  as  not  brought  to  the  knowledge  of  the  defendants.         ?oJ' 

Lush. — It  is  referred  to  in  their  mortgage. 

The  recital  of  the  lease  to  Haws  was  here  read  from  the 
defendants'  mortgage. 

The  witness  said,  the  forged  counterparts  were  left  with 
Whitaker  with  the  deeds  for  the  purposes  of  the  present 
mortgage,  under  which  the  defendants  now  claimed. 

The  defendants'  attorney  in  the  former  action  by  them 
was  now  called  upon  to  state  if  he  had  not  a  counterpart 
of  the  lease  to  Haws. 

Bovillf  however,  elicited  that  he  knew  nothing  about  it 
except  as  attorney  for  the  defendants,  and  then  objected 
that  he  could  not  be  called  upon  to  give  any  evidence  about 
it  at  all. 

Lush  admitted  that  at  all  events  he  was  bound  to  answer 
as  to  whether  he  had  it  in  his  possession,  and  cited  an  au- 
thority from  Roscoe  on  Evidence^  (p.  135,)  to  that  effect; 
and 

The  learned  Baron  so  ruled,  stating  that  be  remembered 
Lord  Lyndhurst  so  ruling  (a). 

The  witness  then  stated  that  he  had  had  temporarily  in 
his  possession  the  deeds  which  purported  to  be  counterpart 
leases  of  the  farm  now  in  question,  and  that  he  had  also 
temporarily  in  his  possession  the  counterparts  of  the 
genuine  leases. 

Lush  now  called  both  for  the  genuine  and  counterfeit 
leases. 

(a)  See  Bevan  v.  Waiert,  1  M.  D.   N.  S.  540.    So  he  may  be 

&  M.  410;  an  attorney  may  be  asked  if  it  ia  in  Court;  Dwyerv, 

asked  if  he  ia  in  possession  of  a  CoUin$^  7  £xch.  639 ;  but  not,  it 

particular  document  belonging  to  seems,  to  produce  it,  if  he  had  it 

his  client,  so  as  to  let  in  secondary  only  in  confidence  and  as  attorney, 

evidence  of  its  contents,  aAer  notice  Sed  vide  Volant  ▼.  Sotftr^  3  C.  B. 

to  produce  it.     Coata  v.  Mudge,  I  231.. 
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Bovill  again  objected ;  but 

The  learned  Baron  ruled  against  him. 

The  witness  stated  that  he  had  seen  them  yesterday  in 
the  possession  of  the  defendants. 

The  documents  were  now  produced — that  is,  both  the 
spurious  and  genuine  counterparts  of  leases  of  the  two 
farms  now  in  question.  They  were  handed  to  the  witness, 
who  identified  them. 

The  fictitious  and  genuine  leases  were  now  formally  put  in. 

The  witness  stated  that  the  night  before  be  left  England, 
in  March,  1862,  he  burnt  the  forged  leases  of  which  two 
of  the  deeds  now  produced  (those  stated  to  be  fictitious) 
were  counterparts.  The  genuine  counterparts  of  the  leases 
he  gave  to  Mr.  Whitaker  just  before  he  absconded.  Tbey 
were  the  documents  he  had  taken  out  of  his  father's  box, 
and  he  had  retained  them  up  to  that  time.  Two  or  three 
days  before  he  had  made  a  disclosure  to  Mr.  Whitaker. 

Lush. — What  led  to  that  disclosure  ? 

JBoviU  objected  ;  but 

The  learned  Baron  held  it  admissible.  This  witness 
comes  forward  to  confess  what  no  doubt  were  wicked 
crimes,  and  the  plaintiffs'  counsel  have  a  right  to  lay  before 
the  jury  all  the  circumstances  which  may  tend  to  show 
how  far  he  is  to  be  believed. 

The  witness  stated  **  I  saw  that  my  position  was  critical. 
I  foresaw  that  disclosure  of  the  frauds  I  had  committed 
was  imminent.  And,  for  several  reasons,  I  thought  it  best 
to  communicate  the  fact  to  Mr.  Whitaker." 

JBovill  again  objected,  but  the  objection  was  overruled. 

The  witness  went  on  to  state  that  he  was  pressed  for 
payment  by  the  mortgagees. 

Lush. — What  was  the  disclosure  you  made  to  Mr. 
Whitaker? 

Bovill  objected,  but  his  objection  was  overruled. 
The  witness  said  he  disclosed  the  facts  he  had  now  stated 
as  to  his  frauds  and  forgeries. 
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The  examination  of  the  witness  was  then  resumed  and 
conducted  to  the  period  of  his  father's  deaths  and  the 
transactions  as  to  the  will  of  September,  I856|  said  to  be 
forged. 

Bovill  objected  to  the  whole  of  this  head  of  evidence. 
The  defendants  set  up  no  will,  and  claimed  under  no  will, 
and  therefore  the  other  side  could  not  enter  into  evidence 
about  it. 

Shee^  Serjt,  submitted  that,  notwithstanding  this,  the 
evidence  as  to  that  will  was  admissible  and  material. 

Channbll,  B. — How  ?  It  might  be  material  to  the 
other  side,  as  going  to  his  credit;  but  if  they  did  not  mean 
to  enter  into  it,  how  could  the  plaintiffs  do  so  ? 

Shee,  Serjt,  said  the  defendants  could  not  help  enter- 
ing into  it;  the  rest  of  the  evidence  disclosing  the  fact  that 
the  witness,  William  Roupell,  acted  as  executor  under  the 
will  of  1866,  not  under  the  deed  of  gift  under  which  they 
claimed. 

Bovill  repeated  that  he  should  not  enter  into  it. 

Lush  urged  that  the  evidence  was  admissible  in  order  to 
show  the  conduct  of  the  witness,  in  derogation  of  his  own 
apparent  title  under  the  deed. 

Chanmell,  B.,  said  that  might  be  the  better  ground  for 
putting  it. 

«/•  Brown  likewise  submitted  that  it  was  admissible, 
because  the  will  of  1850  gave  this  estate  to  Richard  Rou- 
pell, the  plaintiff,  and  that  will  was  recognized  by  the 
codicil  of  August,  1866,  only  a  few  days  before  the  date 
of  this  will  of  September,  1856,  said  to  be  forged;  and  on 
that  ground  also  it  was  admissible. 

Channell,  B.,  upon  this,  said  he  should  admit  the  evi- 
dence. 

Bovill  excepted,  with  a  view  to  carry  the  exception  with 
the  others  he  had  tendered  to  a  Court  of  Error. 

The  examination  of  the'  witness  on  that  head  was  then 
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proceeded  wiih,  and  he  gave  eyidence  in  accordance  wiib 
the  case  as  opened,  to  the  effect  that  he  had  forged  the 
will  of  September,  1856,  and  destroyed  the  will  of  1850, 
which  he  said  gave  this  estate  to  the  plaintiff.  The  will 
he  forged  bore  date  on  the  2nd  September,  and  purported 
to  have  been  executed  and  attested  on  that  day.  The  two 
attesting  witnesses  were  William  Roupell,  the  witness,  and 
one  Muggeridge,  who  was  dead,  and  whose  son  was 
called  and  denied  his  handwriting. 

Truman  and  Dove,  the  persons  whose  signatures  were 
to  the  deed  of  gifl  as  attesting  witnesses,  were  called  for 
the  plaintiff,  to  prove  that  they  never,  in  fact,  saw  the 
testator  execute  any  deed,  and  that  they  supposed  they 
were  attesting  a  signature  by  William  Roupell.  Their 
signatures,  however,  were  over  his  and  under  that  of  tlie 
testator.  This  they  explained  by  stating  that  William 
Roupell  covered  over  the  signature  above  theirs  with  blot- 
ting paper.  On  the  face  of  the  attestation  it  appeared 
that  the  name  of  the  testator  must  have  been  written 
before  they  wrote  their  names  as  the  attesting  witnesses ; 
and  they  could  not  swear  they  saw  William  Roupell  write 
anything.  Nor  did  they ;  and  as,  on  the  one  hand,  they 
could  not  state  that  the  testator  did  not  sign  the  deed,  but 
only  that  they  did  not  see  him  do  so  (and  they  were  not 
asked  as  to  his  handwriting),  so,  on  the  other  hand,  they 
could  not,  and  did  not,  state  that  William  Roupell  signed 
the  deed  in  their  presence,  though  their  impression  was 
that  he  did  so  (a).  No  one,  they  stated,  but  William 
Roupell  was  present  when  they  attested. 


(a)  Thus,  therefore,  theur  evi- 
dence rather  went  to  disprove  their 
attestation  of  testator's  signature 
than  his  execution.  On  the  other 
hand,  it  was  for  the  defendants  to 
prove  his  execution,  and  though  by 
the  C.  L.  P.  Act,  1854,  s.  26,  they 
were  relieved  from  calling  the  at- 
testing witnesses,  the  onut  probandi 
was  not  the  less  upon  them.    The 


onus  of  proof,  upon  this  principle, 
no  doubt  lies  upon  him  who  sets  up 
a  will  against  the  heir,  as  to  its  exe- 
cution and  attestation.  And  thus 
if  the  evidence  of  the  attesting 
witnesses  leaves  it  doubtful,  it  is 
fatal  to  the  devisee;  Panton  ▼• 
Williams,  7  Jur.  805;  Burgoynt 
Vs  Showier,  8  Jur.  814.  The  same 
principle  would  apply  to  a  deed  of 
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There  was  a  great  deal  of  eTidence  that  the  Bignature  of        1863. 
the  testator  to  the  deed  was  not   his   handwriting,  and      roufell 
there  was  a  great  body  of  evidence  on  the  other  side  that   vi<^  Another 
it  was.  Haws 

Springham  and  Haws,  the  two  tenants,  the  original  *°  ^  *"• 
defendants,  were  Hkewise  called  for  the  plaintiff,  and 
proved  their  names  to  the  counterparts  of  the  new  leases 
to  be  forgeries ;  and  likewise  proved  that  the  testator  gave 
receipts  for  rent,  treated  as  to  repairs  and  allowances,  and, 
in  fact,  dealt  with  the  property  from  June — the  date  of  the 
supposed  deed  of  gift — to  September,  the  month  in  which 
he  died. 


gift,  inter  vivoty  tbough  the  degree 
of  proof  would  be  different  where 
attestation  was  not  necesMary,  An 
attesting  witness,  it  was  once  held, 
ought  not  to  be  admitted  to  deny 
his  own  attestation ;  Goodtitle  d. 
AUxander  v.  Cayton^A  Burr.  2224. 
But  if  (as  in  this  case)  he  do  deny 
having  seen  the  deed  executed, 
other  evidence  of  the  execution  is 
admissible ;  Talbot  v.  -  Hodson,  7 
Taunt  251 ;  2  Marsh.  527.  And 
where  the  attesting  witness  to  a 
bond  wrote  the  attestation  without 
seeing  the  obligor  execute;  and 
another  person  gave  evidence  that 
the  obligor  signed  the  bond,  but 
did  not  seal  or  deliver  it: — Held, 
that  the  signing  the  bond,  which 
purported  to  be  sealed  with  the 
obligor's  seal,  was  evidence  to  be 
left  to  the  jury  of  the  sealing  and 
delivery,  and  that  they,  disbelieving 
the  second  witness,  had  properly 
found  for  the  defendant;  Talbot  v, 
Hodton,  2  Marsh.  527;  7  Taunt. 
251.  Evidence  of  handwriting  on 
one  side  is  rebutted  by  similar  evi- 
dence on  the  other  side.  Thus  in  an 
action  against  the  drawer  and  in- 
dorser  of  a  bill  of  exchange :  plea 


denying  the  drawing  and  indorse- 
ment ;  evidence  for  the  plaintiff  of 
the  defendant's  being  the  hand- 
writing in  which  the  bill  waa 
drawn  and  indorsed :  nnd  an  offer 
by  the  defendant  to  compromise, 
after  action  brought,  was  also 
proved :  for  the  defence,  three 
witnesses  swore  positively  that  the 
writing  was  not  the  defendant's : — 
held,  that  the  three  witnesses  for 
the  defence  rebutted  the  inference 
that  the  writing  upon  the  bill  waa 
the  defendant's,  and  that,  without 
an  offer  to  compromise,  as  evi- 
dence recognizing  the  handwriting 
upon  the  bill,  (whether  that  of  the 
defendant  or  of  some  other  person,) 
there  would  not  have  been  suffi- 
cient to  go  to  a  jury ;  Harding  v. 
Jonet,  1  Tyr.  &  G.  135.  All  pre- 
sumptions may  be  rebutted  by  facts, 
or  by  contrary  and  stronger  pre- 
sumptions ;  Jayne  ▼•  Price,  5 
Taunt.  326 ;  1  Marsh.  68.  A  case 
established  by  primdjacie  evidence 
may  be  answered  by  another  primd 
Jaeie  case  of  stronger  character. 
Rex  ▼.  St,  Mary,  Leicester,  5  Nev. 
&  M.  215 ;  1  Har.  k  WoU.  330. 
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For  the  defence,  Mr.  Edwin  Whitaker,  an  attorney,  a 
brother  of  Mr.  Edward  T.  Whitaker,  who  had  been  Wil- 
liam Roupell's  attorney,  was  called,  and  stated  that  be  saw 
William  Roupell  put  his  own  signature  to  the  deed  of 
gift  (which  he  said  was  executed  by  William  Roupell  in 
February,  1856),  and  he  attested  that  signature.  Tbeo, 
as  to  the  other  attestations  by  Truman  and  Dove  above 
the  attestation  of  William  Roupell's  signature,  he  stated 
that  the  former  attestation,  by  Truman  and  Dove,  was  all 
complete  and  filled  up  when  he  attested  William  Roupell's 
signature  beneath  it. 

In  cross-examination  the  witness  said  he  had  attested 
other  deeds  of  William  Roupell,  probably  as  many  as 
one  hundred.  Asked  if  persons  ever  executed  a  deed  by 
drawing  a  dry  pen  over  a  signature  already  executed,  be 
said  he  had  known  it  done,  but  not  often,  and  never  by 
William  Roupell  in  his  presence. 

Many  witnesses  were  called  to  state  that,  in  their 
opinion,  the  deed  of  gift  bore  the  genuine  signature  of  the 
testator  (a).  And  a  great  many  documents  were  put  in  on 
both  sides  for  the  purpose  of  comparison  of  handwriting  (i); 
and  many  skilled  witnesses  on  both  sides  were  called  to 
speak  upon  such  comparison,  as  a  matter  of  experience 
and  opinion,  as  to  the  genuineness  of  the  signature  in 
dispute. 

Some  of  these  witnesses,  tenants  and  others,  had  seen 
the  testator  write,  and  spoke  more  or  less  from  their  own 
knowledge  of  his  handwriting  (c).     But  others  bad  not 

the  Common  Law  Procedure  Act, 
1854,8. 27;  for  before  that  act  docu- 
ments were,  in  one  way  or  another, 
either  as  evidence  in  the  caase,  or 
to  represent  a  witness's  recollec- 
tion, admissible  for  the  purpose  of 
comparison ;  but  a  witness  could 
not  use  them  for  that  purpose  who 
had  not  seen  the  party,  wbo«e 
writing  was  in  question,  write. 
Although  comparison  of  hand- 


(a)  Which,  however,  had  been 
already  rebutted  in  anticipation  by 
tha  evidence  for  the  plaintiff,  that 
it  was  a  forgery,  vide  ante, 

(6;  Under  the  C.  L.  P.  Act,  1854, 
8.27. 

(c)  This,  it  will  be  observed,  is 
quite  a  distinct  question  from  the 
admiuibilily  of  the  documents  for 
purpose  of  comparison,  which  rather 
depends  now  on  the  provision  in 
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seen  him  write,  and  were  called  merely  as  skilled  witnesses,        1863. 
or  experts  :  and  ^^^""^^ 

'^  ROUPELL 

The  learned  Baron  especially  directed  the  attention  of  and  Another 
these  witnesses  to  the  question,  whether  the  signature  in 
question,  in  their  opinion,  was  a  genuine  or  a  feigned 
signature ;  that  is,  really  the  writer's  own  signature  (a). 

Reliance  was  placed  on  each  side  on  certain  supposed 
peculiarities  in  the  testator's  handwriting  supposed  to  be 
wanting  in  that  in  dispute — on  certain  peculiarities  in  the 
signature  in  dispute  supposed  to  be  wanting  in  the  tes- 
tator's. And,  on  both  sides,  large  collections  of  genuine 
signatures  were  put  in  for  the  purpose  of  rebutting  the 
inferences  drawn  from  the  presence  or  absence  of  the  sup- 
posed peculiarities  in  the  disputed  signature  (&). 


writiDg  was  not  admissible  evidence 
when  the  fact  to  be  proved  was 
the  handwriting  of  a  particular 
person,  whose  supposed  signature 
was  upon  a  paper  put  into  tde 
witness's  hand,  yet  if  such  wit- 
ness had  a  document,  to  which 
was  affixed  the  handwriting  of 
that  person  (as  to  whose  signature 
the  question  arose),  and  which 
document  he  knew  to  have  his 
genuine  subscription,  he  had  a  right 
to  recur  to  it,  for  the  purpose  of 
refreshing  his  memory;  a  basis  being 
first  laid  in  his  having  once  seen 
the  defendant  sign  his  name, 
though  he  had  forgotten  the  cha- 
racter of  his  handwriting;  Burr  v. 
Harper,  Holt,  420~Dallas,  C.  J. 
And  so,  if  a  party  had  received 
letters  from  another,  and  had  acted 
on  them,  it  was  sufficient  to  justify 
him  in  swearing  as  to  his  belief 
of  the  handwriting  of  such  person ; 
Thorpe  V.  Gi^nime,2  C. &  P.21-r- 
Best,  C.  J.  And  it  was  evidence 
to  go  to  the  jury,  that  a  person. 


who  saw  the  party  write  once, 
should  think  the  hand  writing  like, 
though  he  had  no  belief  on  the 
subject;  but  if  he  had  never  seen 
the  party  write,  mere  comparison  of 
hands  toould  not  be  admissible  evi- 
dence; GarrelU  ▼.  Alexander,  4 
Esp.  37 — Ken  YON.  And  it  was, 
more  recently,  a  moot  point,  whe- 
ther a  skilled  witness  who  had  not 
seen  the  party  write,  and  had  only 
seen  admitted  documents,  could  be 
allowed  to  speak  from  comparison 
of  handwriting.  The  Judges  were 
equally  divided.  Doe  d.  Mudd  v. 
Suckcrmore,  5  A.  &  £.  703. 
.  (d)  Perhaps  remembering  the 
case  just  cited,  vide  supra. 

(6)  After  two  or  three  days  thua 
consumed,  the  foreman  of  the  jury 
expressed  their  opinion  to  be,  that 
as  every  man  varied  his  signature 
at  different  times,  from  circum- 
stances of  altered  age,  or  health,  or 
temper  of  mind,  or  position  of  the 
paper,  or  nature  of  the  material, 
paper  or  parchment,  &c.,  or  the 
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1868. .  JBavUl,  for  the  defendaDts,  the  mortgagees,  urged  that 

^'  the  law  leant  strongly  in  favour  of  possession,  and  the 

and  Another  presumption  of  law  was  that  possession  was  with  a  law- 
ful title.  The  jury  therefore  were  bound,  before  they 
found  for  the  plaintiff,  to  be  quite  satisfied  that  the  deed 
was  forged,  so  that  he  was  entitled  to  recover,  and  this  he 
would  undertake  to  show  them  they  could  not  possibly 
be  (a).    The  will  of  1860  might  have  given  the  property 

kind  of  pen  or  ink  used,  &c.  &c.,      new  trial  ought  not  to  be  gnuited, 

unless  for  a  rejection  of  evidence 
which  might  reasonably  have  al- 
tered the  verdict.      Qtuere,  whe- 
ther such  evidence  be,  in  point  of 
strictness,  admissible  at  all ;  Gvr- 
fiey  V.  Langlandi,  5  B.  &  A.  330. 
(a)  Sedvide  ante^  p.  801.    Aod 
the  principle  of  law  appears  clear 
that  the  heir  takes  by  presamptioo 
of  law,  in  case  of  any  doubt  as  to 
a  disposition  by  devise.     And  as 
to  proof  of  dying  seised ;  seirin  is 
presumed  to  continue  where  the 
evidence    is    quite    as    consistent 
with  one  view  as  the  other,  the 
party  on  whom  the  onys  lies  fails 
to  make  out  his  case;   Crowdbk, 
J.,  Midland  Railway  Company  v. 
Bromley,  1 7  C.  B.  372 ;  Trew  v.  R^ 
5    H.    &    N.    21  ;— Maule,   J., 
Jewell  V.  Parr,  13  C.  B.  909.  The 
party  on  whom  the  oji«t  of  proof 
rests  is  bound  not  merely  to  give 
primA  facie  proof  in  this  sense,  be- 
fore any  evidence  is  given  on  the 
other  side,  but  when  he  has  done 
BO,  and  evidence  is  adduced  on  the 
other  side,  it  is  for  the  party  od 
whom  the  onu»  of  proof  rests  to 
tatisfy  the  jury  of  the  fact  or  matter 
in  dispute.     Such  at  least  was  the 
argument  for  the  plaintiff,  and  it 
was  not  disapproved  of,  but  rather 
upheld  by  the  learned  Judge.    £^ 
vide  ante,  p.  801,  m  no^ts. 


this  sort  of  evidence  was  not  of 
much  value.  And  the  learned 
Baron  expressed  a  similar  opinion, 
and  so  did  Bramwell,  B.,  in  a 
case  tried  soon  afler;  Bichardtony, 
Neavetfpost,  No  doubt  skilled  wit- 
nesses may  be  examined  to  prove 
that  the  handwriting  of  an  instru- 
ment is  an  imitated  and  not  a  natural 
hand,  and  also  to  prove  that  two 
writings,  suspected  to  be  imitated 
bands,  were  written  by  the  same 
person;  Goodtiile  d.  Reveit  v. 
Braham  {trial  at  bar),  4  T.  R. 
497;  but  the  evidence  is  worth 
little. 

Where  a  feigned  issue  was 
directed  by  the  Court  to  try  a  ques- 
tion as  to  the  foigeiy  of  a  signature 
to  a  warrant  of  attorney;  and  a 
verdict  was  found,  establishing  the 
genuineness  of  it  upon  evidence 
satisfactory  to  the  Judge  who  tried 
the  cause ;  and,  in  the  course  of  the 
trial,  an  inspector  of  franks,  who 
had  never  seen  the  party  write, 
was  called  to  prove,  that,  from  his 
knowledge  of  handwriting  in  gene- 
ral, the  signature  in  question  was 
not  genuine,  but  an  imitation  ;  this 
evidence  having  been  rejected,  the 
Court  refused  to  disturb  the  verdict, 
on  the  ground  that  such  evidence, 
even  inadmissible,  was  entitled  to 
very  little  weight;  and  that,  the 
istae  being  to  satisfy  the  Court,  a 
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to  William  Roupell.  It  was  for  the  jury,  whether  they 
would  believe  him  as  to  the  contents  of  that  will.  The 
old  man  might  have  executed  the  deed  without  the  pre- 
sence of  witnesses.  It  is  enough  for  us  to  prove,  prima 
facie,  that  the  old  man  executed  the  deed,  and  delivered 
it  to  William  Roupell ;  it  is  for  the  other  side  .to  satisfy 
the  jury  that  it  was  not  so;  for  the  defendants  are  in  pos- 
session, and  cannot  be  disturbed  but  on  proof  of  a  lawful 
title  in  the  plaintiff;  and  he  cannot  have  such  title  unless 
the  deed  is  invalid.  The  jury,  therefore,  to  find. for  the 
plaintiff,  must  be  satisfied  that  the  old  man  did  not  execute 
the  deed.  But  there  was  a  great  body  of  evidence  to  show 
that  it  bore  his  signature,  and  it  would  be  quite  enough 
for  the  defendants  that  the  jury  should  doubt  whether  it 
was  or  was  not  so.  It  was  not  for  the  defendants  to  satisfy 
the  jury  that  it  was  so;  it  was  for  the  plaintiff  to  satisfy 
them  that  it  was  not  so  (a).  And  it  would  be  sufficient  for 
them  to  find  a  general  verdict  for  the  defendants,  without 
stating  on  what  ground. 

Shee,  Serjt.,  in  reply,  on  the  part  of  the  plaintiff,  con- 
tended that  the  plaintiff,  (there  being  no  question  that  he 
was  the  heir,)  was  prima  facie  entitled  to  recover  the  pro- 
perty (of  which  his  father  died  seised),  unless  the  defend- 
ants had  proved  a  conveyance  of  the  estate  by  the  father 
before  the  death,  or  a  will  bequeathing  it  to  some  one  else; 
and,  accordingly,  it  was  for  the  defendants  to  satisfy  the 


1863. 


(a)  Vide  supra,  and  see  the 
cases  there  cited.  Supposing  at- 
testation necessary,  as  in  the 
case  of  a  will,  of  course  the  mere 
denial  by  the  attesting  witnesses, 
unless  their  denial  was  discredited 
or  disproved,  would  be  sufficient  to 
entitle  the  plaintiff,  as  heir,  to 
recover;  Von  Slentx  v.  Comyn,  12 
Ir.  L.  R.  622;  Noding  v.  AUistoti, 
14  Jur.  907  ;  Pantan  v.  Williams, 
7  Jur.  865 ;  hurgoyne  v.  Showier, 

VOL.  III.  3 


8  Jur.  814.  And  though  the 
attesting  witnesses  need  not  now 
be  called,  except  where  by  law 
required,  as  in  the  case  of  a  power 
or  a  will;  if  there  is  qo  other  evi- 
dence of  execution,  the  case  in 
substance  is  the  same.  It  is  for 
the  party  on  whom  the  onus  is  to 
satisfy  the  jury,  and  if  he  does  not, 
then  they  ought  to  find  against 
him ;  Cole  v.  Heydon,  35  L.  T. 
439. 
I  F.F. 
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jury  that  the  deed  under  which  they  claimed  was  valid 
and  genuine.  They  had  no  case  unless  they  had  shown 
it  to  be  so.  The  onus  was  upon  them  to  prove  that  it  was 
so.  It  did  not  matter  which  side  began.  The  claimant, 
against  an  heir^  must  sustain  his  own  title ;  and,  therefore, 
unless  the  jury  were  satisfied  that  the  deed  of  1856  was 
good,  or  that  the  ^ill  of  1860  gave  William  Roupell  the 
property,  the  plaiutiff  was  entitled  to  recover.  It  was  for 
the  defendants  to  prove  either  that  the  deed  was  good,  or 
that  tlie  will  gave  the  estate  to  William  Roupell.  The 
jury  must  be  satisfied  of  one  or  other  of  those  points  be- 
yond a  doubt,  or  the  plaintiff  must  recover.  Whether  he 
was  right  or  wrong  in  that  view,  the  jury  would  have  the 
direction  of  the  learned  Judge ;  but  that  he  believed  to  be 
the  real  question  to  be  decided.  His  learned  friend  had 
asked  for  a  general  verdict ;  but  it  would  be  for  the  jury 
to  answer  such  questions  as  the  learned  Judge  might  ask 
them,  and  they  would  find  it  difficult  to  answer  these 
questions  so  as  to  entitle  the  defendants  to  recover. 

Channell,  B.  (to  the  jury). — ^The  great  question  in  the 
cause  is,  whether  the  deed  of  gift  under  which  the  defend- 
ants claim  is  a  forged  deed  or  not.  While  this  is  the  main 
question,  however,  its  determination  may  be  assisted  by 
some  subordinate  considerations.  The  parties  who  originally 
brought  the  action  were  Richard  Roupell  and  James  Sur- 
ridge ;  but  there  is  no  case  which  ought  properly  to  be 
submitted  to  you  on  behalf  of  Surridge,  and  therefore  you 
may  consider  his  name  as  struck  out  of  the  record  alto- 
gether, and  proceed  upon  the  assumption  that  the  plaintiff 
is  Richard  Roupell  only.  The  plaintiff  claims  as  heir-atp- 
law  to  his  father,  and  the  claim  is  substantially  based  upon 
that  ground;  and,  in  order  to  succeed,  the  heir-at-law 
must  show  that  his  father  died  seised  of  the  estates  which 
are  now  claimed.  If  the  deed  of  gift  is  a  valid  deed,  then 
the  father  did  not  die  seised  of  the  estate,  and  there  would, 
therefore,  be  an  end  to  his  claim  as  the  heir-at-law.  If  the 
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deed  was  not  valid,  and  if  there  was  any  valid  will  which 
gave  him  a  title  as  devisee,  then  he  could  prefer  his  claim 
as  devisee,  but  he  could  not  be  both  devisee  and  heir-at- 
law.  But  his  father  did  not  die  seised  of  the  estates  if  the 
deed  of  gift  was  a  valid  deed,  and,  therefore,  in  that  case, 
Richard  Roupell  could  not  claim  as  heir-at-  law. 

There  is  another  view  of  the  case  which  has  just  been 
glanced  at,  though  not  strongly  pressed  upon  you,  and 
which  it  will  be  my  duty  to  submit  to  you,  viz.,  that  if  the 
.  deed  of  gift  is  not  a  valid  deed,  but  there  was  a  will  made 
which  did  not  devise  the  estate  to  Richard  Roupell,  but  to 
some  other  person,  that  other  person  being  a  devisee  under 
a  valid  will,  the  will  being  valid  because  the  testator  died 
seised,  then,  though  it  would  not  establish  a  title  in  the 
defendants,  yet  it  would  destroy  for  the  present  the  claim 
of  the  plaintiff,  and  would  show  the  title  to  be  in  some 
other  person.  In  each  of  these  views,  therefore,  you  will 
see  that  the  validity  of  the  deed  of  gift  is  the  all-important 
question. 

The  claim  on  the  part  of  the  plaintiff  is  resisted  by  the 
defendants,  first,  upon  the  broad  ground  that  the  deed  of 
gift  was  a  valid  deed,  which  would  take  the  title  out  of  the 
plaintiff;  but  ne±t,  they  set  up  the  deed  of  gift  as  a  valid 
deed,  not  only  to  show  that  the  title  was  out  of  the  plain- 
tiffs, but  also  for  the  purpose  of  showing  a  title  in  them- 
selves, as  mortgagees,  taking  under  William  Roupell. 
They,  however,  also  contend  that  if  upon  the  whole  of  the 
evidence  the  jury  are  satisfied  that  there  was  any  outstand- 
ing will  which  took  the  title  out  of  the  plaintiff,  either  as 
heir-at-law  or  as  devisee,  then,  for  the  purpose  of  the 
present  inquiry,  they  mean  to  rely  upon  that  objection, 
although  it  is  not  an  objection  which  went  to  show  a  title 
in  themselves.  There  may  possibly  be  a  doubt  as  to 
whether  the  deed  required  attesting  witnesses  or  not. 

It  was  said  that  the  case  for  the  plaintiff  had  been 
opened  as  if  the  names  of  the  attesting  witnesses  were 
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jury  that  the  deed  under  which  they  claimed  was  Talid 
and  genuine.    They  had  no  case  unless  they  bad  shown 
it  to  be  so.    The  onus  was  upon  them  to  prove  that  it  was 
so.     It  did  not  matter  which  side  began.     The  claimant, 
against  an  heir,  must  sustain  his  own  title ;  and,  therefore, 
unless  the  jury  were  satisfied  that  the  deed  of  1856  was 
good,  or  that  the  ^ill  of  1860  gave  William  Roupell  the 
property,  the  plaintiff  was  entitled  to  recover.      It  was  for 
the  defendants  to  prove  either  that  the  deed  was  good,  or 
that  the  will  gave  the  estate  to  William  Roupell.    The 
jury  must  be  satisfied  of  one  or  other  of  those  points  be- 
yond a  doubt,  or  the  plaintiff  must  recover.     Whether  be 
was  right  or  wrong  in  that  view,  the  jury  would  have  the 
direction  of  the  learned  Judge ;  but  that  he  believed  to  be 
the  real  question  to  be  decided.     His  learned  friend  bad 
asked  for  a  general  verdict ;  but  it  would  be  for  the  jury 
to  answer  such  questions  as  the  learned  Judge  might  ask 
them,  and  they  would  find  it  difficult  to  answer  these 
questions  so  as  to  entitle  the  defendants  to  recover. 

Channell,  B.  (to  the  jury). — ^The  great  question  in  the 
cause  is,  whether  the  deed  of  gift  under  which  the  defend- 
ants claim  is  a  forged  deed  or  not.  While  this  is  the  main 
question,  however,  its  determination  may  be  assisted  by 
some  subordinate  considerations.  The  parties  who  originally 
brought  the  action  were  Richard  Roupell  and  James  Sur- 
ridge ;  but  there  is  no  case  which  ought  properly  to  be 
submitted  to  you  on  behalf  of  Surridge,  and  therefore  you 
may  consider  his  name  as  struck  out  of  the  record  alto- 
gether, and  proceed  upon  the  assumption  that  the  plaintiff' 
is  Richard  Roupell  only.  The  plaintiff  claims  as  heir-at- 
law  to  his  father,  and  the  claim  is  substantially  based  upon 
that  ground ;  and,  in  order  to  succeed,  the  heir-at-law 
must  show  that  his  father  died  seized  of  the  estates  which 
are  now  claimed.  If  the  deed  of  gift  is  a  valid  deed,  then 
the  father  did  not  die  seised  of  the  estate,  and  there  wouldi 
therefore,  be  an  end  to  his  claim  as  the  heir-at-law*   If  tb^ 
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deed  was  not  valid,  and  if  there  was  any  valid  will  which 
gave  htm  a  title  as  devisee,  then  he  coald  prefer  his  claim 
as  devisee,  but  he  could  not  be  both  devisee  and  heir-at- 
law.  But  his  father  did  not  die  seised  of  the  estates  if  the 
deed  of  gift  was  a  valid  deed,  and,  therefore,  in  that  case, 
Richard  Roupell  could  not  claim  as  heir-at-  law. 

There  is  another  view  of  the  case  which  has  just  been 
glanced  at,  though  not  strongly  pressed  upon  you,  and 
which  it  will  be  my  duty  to  submit  to  you,  viz.,  that  if  the 
deed  of  gift  is  not  a  valid  deed,  but  there  was  a  will  made 
which  did  not  devise  the  estate  to  Richard  Roupell,  but  to 
some  other  person,  that  other  person  being  a  devisee  under 
a  valid  will,  the  will  being  valid  because  the  testator  died 
seised,  then,  though  it  would  not  establish  a  title  in  the 
defendants,  yet  it  would  destroy  for  the  present  the  claim 
of  the  plaintiff,  and  would  show  the  title  to  be  in  some 
other  person.  In  each  of  these  views,  therefore,  you  will 
see  that  the  validity  of  the  deed  of  gift  is  the  all-important 
question. 

The  claim  on  the  part  of  the  plaintiff  is  resisted  by  the 
defendants,  first,  upon  the  broad  ground  that  the  deed  of 
gift  was  a  valid  deed,  which  would  take  the  title  out  of  the 
plaintiff;  but  nesit,  they  set  up  the  deed  of  gift  as  a  valid 
deed,  not  only  to  show  that  the  title  was  out  of  the  plain- 
tiffs, but  also  for  the  purpose  of  showing  a  title  in  them- 
selves, as  mortgagees,  taking  under  William  Roupell. 
They,  however,  also  contend  that  if  upon  the  whole  of  the 
evidence  the  jury  are  satisfied  that  there  was  any  outstand- 
ing will  which  took  the  title  out  of  the  plaintiff,  either  as 
heir-at-law  or  as  devisee,  then,  for  the  purpose  of  the 
present  inquiry,  they  mean  to  rely  upon  that  objection, 
although  it  is  not  an  objection  which  went  to  show  a  title 
in  themselves.  There  may  possibly  be  a  doubt  as  to 
whether  the  deed  required  attesting  witnesses  or  not. 

It  was  said  that  the  case  for  the  plaintiff  had  been 
opened  as  if  the  names  of  the  attesting  witnesses  were 
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forged,  whereas  it  tarned  out  that  they  were  really  signed. 
In  a  certain  sense  their  signatures  or  attestations  were 
forgeries;  for  if  a  man  were  induced  to  put  bis  name  to 
one  instrument,  supposing  it  to  be  another,  it  was  a  fraud, 
if  not  a  forgery,  and  would  invalidate  an  instrument  so 
executed  by  the  maker  or  grantor  under  such  a  mistake  as 
to  its  identity  (a).  In  this  case,  however,  the  attesting  wit- 
nesses really  signed  as  such,  and  said  they  supposed  the 
instrument  to  be  a  lease  by  William  Roupell,  and  so  of  the 
counterpart  leases. 

The  questions  which  I  shall  submit  to  you  for  yonr 
decision  are  these : — First,  whether  you  are  satisfied  that 
the  late  Richard  Palmer  Roupell  signed  the  deed  of  gift  in 
the  presence  of  the  two  attesting  witnesses,  Truman  and 
Dove?  Secondly,  are  you  satisfied  that  the  deed  of  gift 
was  signed  by  Richard  Palmer  Roupell  ?  Thirdly,  are  yon 
satisfied  that  the  will  of  the  2nd  of  September,  1856,  was 
a  forgery  ?  and,  Fourthy,  if  you  are  satisfied  that  that  will 
was  a  forgery,  are  you  satisfied  that,  by  the  will  of  1850, 
and  the  codicil  of  1856,  the  Essex  estate  was  devised  to 
Richat-d  Roupell? 

The  jury  were  absent  some  hours,  and  came  back  with 


(a)  A  party  who  executes  a  deed, 
knowing  its  nature,  aud  not  de- 
ceived as  to  its  actual  contents, 
cannot,  indeed,  under  the  plea  of 
non  est  factum^  show  that  he  was 
misled  merely  as  to  the  legal  effect 
of  the  deed;  but  he  may  show 
even  under  that  plea  that  he  was 
deceived  as  to  the  actual  contents 
and  nature  of  the  deed,  conceiving 
it  one  deed,  when  it  was  another 
totally  different — a  lease,  for  in- 
stance, instead  of  a  grant ;  Edwardi 
V.  Brmofi,  1  Cro.  &  J.  312 ;  and  he 
may,  under  the  gpeeial  plea,  show 
that  he  was  misled  as  to  the  legal 
effect  and  operation  of  the  deed ; 


Ibid.  This,  of  course,  would  be 
the  same  thing  in  ejectment,  where 
there  are  no  pleadings  at  alL  And 
it  has  been  held,  that  fraud  in  ob- 
taining the  delivery  of  a  lease,  the 
execution  of  which  was  obtained 
hon&fide^  affects  it  equally  as  if  used 
to  obtain  the  execution,  delivery 
making  it  a  lease;  Lord  Ah'mgdom 
V.  Butler^  1  Ves.  jun.  208.  Nor 
was  there  wanting  evidence  in 
this  case,  that  William  Roupell 
was  in  the  habit  of  getting  signa- 
tures by  this  sort  of  trickeiy,  the 
substitution  of  one  instrument  for 
another.     Vide  ante. 
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the  following  answers  to  the  questions  put  to  them  : — Did        1863. 
Richard  Palmer  Roupell  sign  the  deed  in  the  presence  of  ^^""^ 

the  two  attesting  witnesses? — No.     Was  the  deed  signed    and  Another 
and  sealed  by  Richard   Palmer  Roupell? — Not  agreed. 
Is  the  will  of  the  2nd  of  September  a  forgery  ?— Yes.   Did 
the  will  of  1850  devise  the  Essex  estate  to  Richard  Rou- 
pell ? — No  evidence. 

The  counsel  for  the  plaintiff  contended  that,  upon  the 
findings  of  the  jury  already  given,  the  plaintiff  was  entitled 
to  recover  upon  his  title  as  heir,  as  his  heirship  was  ad- 
mitted {a\  supposing  that  there  was  no  devise  to  any  one 
else,  which  was  now  negatived  as  to  the  will  of  1866,  and 
not  proved  as  regarded  the  will  of  1850. 

Channbll,  B. — ^That  referred  to  another  paper  in  ques- 
tion, as  to  whether  the  will  of  1850  devised  the  estate  to 
any  one  else  than  the  plaintiff. 

The  learned  Baron  again  put  the  questions  to  the  jury 
in  writing,  in  the  .following  order,  and  with  one  additional 
question.  Was  Richard  Roupell  the  heir-at-law  ?  Did 
Richard  Palmer  Roupell  sign  the  deed  ?  Did  he  sign  it 
in  the  presence  of  the  two  witnesses  ?  Was  the  will  of  the 
2nd  September,  1856,  a  forged  will?  If  so,  did  the  will 
of  1850  and  the  codicil  of  1856  devise  the  estate  to  Richard 
Roupell,  or  to  some  other  person  ? 

The  jury  again  retired,  and  were  absent  for  hours,  and, 
at  their  request,  counsel  on  both  sides  agreed  that  they 
should  be  supplied  with  reasonable  refreshment.  They 
then  came  back. 

During  the  absence  of  the  jury,  there  ensued  a  discus- 
sion between  the  counsel  on  both  sides,  as  to  the  onus  of 
proof  on  the  main  question. 

Shee^  Serjt.,  contended  that  as  his  heirship  was  admitted, 


(a)  that  n^ould  depend  upon 
the  onuM  of  proof,  as  to  which,  vide 
ante  et  pott.     There   never  pro- 


bably was  a  case  in  which  the  im- 
portance of  the  onta  of  proof  was 
more  strongly  iUustrated. 


810 


CASES  ON  THK 


V. 

Haws 
and  Others. 


1863.        and  the  father  died  in  the  receipt  of  the  rents  of  the  estate, 
^^^^^^      and  so  died  seised,  the  plaintiff  was  entitled  to  the  Terdict 

ROUPELL  "^  , 

and  Another    if  the  defendants  failed  to  satisfy  the  jury  that  the  deed 
was  genuine. 

Bovill,  on  the  other  hand,  contended  that,  as  prtmA 
fade  proof  had  been  given  of  the  deed,  and  the  plaintiflT 
undertook  to  prove  that  it  was  a  forgery,  they  were  en- 
titled to  the  verdict  if  he  failed  to  satisfy  the  jury  of  the 
forgery. 

Ultimately,  after  great  consideration. 

The  learned  Baron  said  the  moment  the  plaintiff's  heir- 
ship was  admitted,  it  became  a  question  whether  the  tes- 
tator died  seised  of  the  estate.  The  defendants  contended 
that  he  did  not,  because  of  the  deed  of  gift,  and  the 
counsel  for  the  plaintiff  undertook  to  destroy  that  deed  by 
showing  it  to  be  forged.  He  was  not,  therefore,  sure  that 
the  ordinary  rule  of  law  as  to  onus  of  proof  applied  ;  but, 
upon  the  whole  of  the  case,  the  jury  would  say  whether 
the  deed  was  or  was  not  executed  by  old  Roupell. 

After  some  hours  consultation,  the  jury  not  being  able 
to  agree. 

The  learned  Baron  directed  them  to  be  sent  for  into 
Court  and  said  he  should  now  withdraw  the  written  ques- 
tions, and  direct  the  jury  for  a  general  verdict  for  the 
plaintiff  or  the  defendants.  He  explained  to  them  that  his 
object  in  propounding  to  them  these  particular  questions 
was  to  avoid,  if  possible,  the  enormous  expense  to  which 
the  parties  would  be  put  by  a  new  trial,  in  the  event  of 
any  dispute  as  to  the  law;  and  to  enable  the  Court  to  de- 
termine any  such*  question  of  law  upon  the  specific  finding 
of  the  jury,  without  sending  the  parties  down  to  a  new 
trial,  which  might  be  the  result  in  the  case  Of  a  general 
verdict.  As,  however,  they  were  unable  to  agree  as  to  the 
specific  question,  which  was,  in  fact,  the  main  question  in 
the  cause,  he  must  now  tell  them  that,  in  point  of  law, 
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they  were  not  bound  to  answer  any  specific  questions^  and 
were  at  liberty  to  give  a  general  verdict  either  for  the 
plaintiff  or  the  defendants,  as  the  case  might  be.    In  order 
to  enable  them,  however,  to  do  so,  he  was  bound  to  direct 
them  as  to  the  law,  and  he  now  proposed  to  do  so ;  and 
he  need  not  tell  them  that  though  they  were  judges  of  the 
facts  they  were  bound  to  take  the  law  from  him,  and  if  he 
were  wrong  in  the  direction  he  gave  them  the  Court  could 
set  it  right     It  is  admitted  (said  the  learned  Baron)  that 
the  plaintiff  is  heir-at-law ;  and  I  am  of  opinion  that,  on 
the  assumption  that  his  father  died  seised  of  the  estate,  he 
would  be  entitled  to  recover,  unless  his  title  as  heir  is  dis- 
placed either  by  deed  or  will.     Now,  it  is  displaced  if  the 
deed  of  gifl  of  the  9th  of  January,  1856,  was  good  and 
valid — that  is,  a  genuine  deed.    But  I  am  further  of  opi- 
nion that,  the  plaintiff's  title  as  heir-at-law  being  admitted, 
the  anus  of  establishing  that  deed  of  gift  so  as  to  displace 
the  plaintiff's  title  as  heir-at-law  is  on  the  defendants. 
Therefore,  prima  facUy  you  must  take  the  case  for  the 
plaintiff  as  heir-at-law  as  established,  and  you  must  then 
see  whether  the  defendants  have  sustained  the  onv$  of 
proof  which  rests  upon  them  to  establish  the  validity  of 
the  deed.     But  if  they  have  done  so,  and  have  made  out 
that  the  deed  was  signed,  sealed  and  delivered  by  Richard 
Palmer  Roupell,  then  I  am  of  opinion  that  they  have  dis- 
placed the  title  of  the  plaintiff  as  heir-at-law ;  because 
then  Richard  Palmer  Roupell  had  parted  with  the  estate 
by  means  of  the  deed  of  gifl  so  executed  in  his  lifetime, 
and  so  did  not  die  ''  seised "  of  the  estate,  and  so  the 
plaintiff  would  not  be  entitled  to  recover  as  heir.    Then 
the  question  arises  whether,  although  there  may  be  no 
displacement  of  the  title  of  the  plaintiff  as  heir-at-law,  by 
reason  of  the  deed  of  gift,  on  the  ground  that  it  was  a 
forgery,  and  so  not  a  good  and  valid  deed,  it  may  be  that 
the  plaintiff's  title  as  heir  is  displaced  upon  the  ground  that 


1863. 
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there  has  been  a  devise  of  the  estate  to  some  other  person 
than  the  plaintiff;  and,  if  you  are  of  opinion  that  there 
was  a  devise  of  the  estate  by  the  will  of  1850  to  any  one 
else  than  the  plaintiff,  then  his  title  as  heir  is  displaced, 
unless  that  will  also  was  destroyed  by  the  i;\ill  of  the  2nd 
of  September,  1856 ;  and  if  you  are  of  opinion  that  the 
latter  will  of  the  2nd  of  September,  1866,  was  a  forgeryi 
then  you  will  have  to  consider  whether  yon  are  satisfied 
that  the  will  of  1850,  confirmed  as  it  was  by  the  codicil 
of  the  30th  of  August,  1856,  devised  this  estate  to  the 
plaintiff,  or  to  any  other  person.     But  if  the  deed  is  not 
established,  then  his  title  as  heir  will  arise,  unless  there  is 
a  devise  to  some  one  else,  and  to  displace  his  title  as  heir 
you  must  see  that  there  was  either  a  good  deed  or  a  devise 
to  some  one  else.     Consider,  therefore,  whether  the  deed 
was  a  good  and  valid  deed  or  not,  by  which,  of  course,  1 
mean,  whether  it  was   signed,   sealed  and  delivered  by 
Richard  Palmer  Roupell ;  and  next  consider,  whether  or 
not  there  was  any  devise  of  this  estate  to  any  one  else 
than  the  plaintiff;   and  having  considered  those  points, 
then  find  your  verdict  according  to  the  law  as  I  have  thus 
explained  it  to  you,  either  for  the  plaintiff  or  for  the  de- 
fendants. 

The  Foreman  of  the  jury  said  they  had  very  carefully 
considered  these  questions  already,  and"  with  the  utmost 
anxiety  to  save  the  parties,  if  possible,  the  expense  of  a 
new  trial ;  and  he  might  as  well  at  once  say  that  they  were 
unanimously  of  opinion  that  the  deed  never  was  intended 
to  be  made  by  the  testator,  though  some  of  them  were  of 
opinion  that  his  signature  to  it  had,  in  fact,  been  obtained 
by  the  fraud  of  William  Roupell. 

The  learned  Baron  said  the  question  was  whether  it  was 
signed,  sealed  and  delivered  by  Richard  Palmer  Roupell 
as  hid  act  and  deed. 
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The  Foreman.— We  all  agree  that  it  was  a  fraud,  though        1863. 
some  of  us  think  that  it  was  not  even  his  signature,  and      Ro^jp^j.!. 
others  of  us  think  that  it  was  (a).  and  Another 

V. 

The  learned  Baron  said  he  could  only  repeat  that  the        Hj^* 

^  and  Otbfln* 

onus  of  establishing  that  the  deed  was  signed,  sealed  and 

delivered  by  Richard  Palmer  Roupell  as  his  deed  was  upon 

the  defendants,  and  unless  the  jury  were  satisfied,  upon  the 

whole  of  the  evidence,  that  the  deed  was  so  signed,  sealed 

and  delivered  by  Richard  Palmer  Roupell,  they  should 

find  their  verdict  for  the  plaintiff,  because  then,  if  the  onuB 

of  proof  rests  upon  the  defendants,  they  have  not  sustained 

that  burden  of  proof,  and  if  they  left  it  in  the  mind  of  the 

jury  uncertain,  then  they  ought  to  find  their  verdict  for  the 

plaintiff— that  is,  that  the  deed  was  not  signed,  sealed  and 

delivered  by  old  Roupell.     It  is  admitted  that  the  plaintiff 

is  heir-at-law,  and  so  is  entitled  to  recover  the  estate  if  his 

father  died  seised  of  it.      If  his  father  disposed  of  his 

property  in  his  lifetime  he  did  not  die  seised  of  it,  and  so 

he  did  not  die  seised  of  it  if  the  deed  was  signed,  sealed 

and  delivered  by  him ;  and  you  must  understand  that  the 

•defendants,  as  the  burden  of  proof  rests  upon  them,  are 

bound  to  establish  that  the  deed  was  signed,  sealed  and 

delivered  by  him,  and  if,  though  there  is  evidence  ou  the 

one  side  or  the  other,  they  have  not  established  that  to 

your  satisfaction,  they  have  failed  to  show  that  there  was 

a  deed  which  would  take  the  property  out  of  old  Roupell 

and  vest  it  in  his  son  William.     If  you  are  satisfied  the 

deed  was  signed,  sealed  and  delivered  by  old  Roupell,  then 

you  need  not  trouble  yourself  about  the  will,  but  if  it  was 

not,  or  if  that  fact  is  not  made  out  to  your  satisfaction,  then 

consider  whether  there  was  any  devise  which  took  the 

estate  from  the  heir,  and  if  not,  find  for  the  plaintiff,  be- 

(a)  This  was  clearly,  on  the  au-  ground,  but  on  forgery,  probably 

thoritieSy  a  verdict  for  the  plaintiff,  the  yerdict  would  not  have  stood, 

the  heir-at-law,  but  then,  as  the  Fiiie  per  BaAMWBLL,B.,  next  case, 

case  had  not  been  rested  on  that  Richardton  v.  Neavcs, 
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r*^'^^      there  was  either  a  deed  or  a  will  which  took  the  estate 

ROUPELL 

and  Another   away  from  him  and  gave  it  to  some  one  else. 

9, 
HaW8 


and  Others. 


Shee,  Serjti  submitted  that  after  the  answers  which  the 
jury  had  already  given  to  the  questions,  the  plaintiff  was 
entitled  to  the  verdict ;  but 

Bavill  contended  to  the  contrary ;  and 

The  learned  Baron  said  he  could  not,  as  the  matter  now 
stood,  direct  a  verdict  either  for  the  plaintiff  or  the  defend- 
ants (a).    The  jury  must  consider  their  verdict 

llie  Foreman. — We  are  not  satisfied  that  Richard 
Palmer  Roupeli  ever  executed  any  deed  of  gift  to  his  son 
William. 

Shee,  Serjt. — That  is  a  verdict  for  the  plainUff. 

BovilL — No,  no.  Some  of  the  jury,  as  I  understand, 
are  of  opinion  that  the  old  man  did  actually  sign  the 
deed. 

Several  of  the  jury. — Yes  (6). 

The  learned  Baron  said  he  had  no  power  by  law  to^ 
Compel  the  jury  to  answer  specific  questions ;  and  as  they 
are  unable  to  agree  on  the  one  essential  question,  he  could 
not  direct  a  verdict  to  be  entered  one  way  or  the  other. 
He  could  only  require  the  jury  to  consider  their  verdict, 
and  find  for  the  plaintiff  or  the  defendant. 

After  some  hours'  consideration  the  jury  were  unable  to 
agree,  and  ultimately. 

Jury  discharged,  by  consent. 

(a)  Vide  ante,  p.  808.    The  case  tively  to  it.     Vide  per  Bramwblx., 

had  been  conducted  throughout  on  B.,  Richardson  v.  Aeovet,  post, 
the  hypothesis  of  forgery,  and  the         (6)  Sed  vide  ante,  pp.  808,  81 3. 
plaintiflTs  chief  witness  swore  posi- 
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Maidstone  Crown  Court,  coram  Bramwett,  B.  1863, 

RICHARDSON  v.  NEAVES  awd  anothbb,  Kent 

.-—  SummerJiHuet. 

oiiJECTMENT  for  an  undiyided  moiety  of  certain  tene-  in  an  action  of 

„       ,  ejectment,  the 

mentS  at  Hoath.  plaintiff  claim- 

Shee,  Serjt.|  and  Hannen,  for  the  plaintiff.  and  stating,  as 

a  witness,  that 
Hawkins  and  Day,  for  the  defendants.  a  deed  under 

...    which  the  de- 

The  case  for  the  plaintiff  was,  that  he  was  devisee  with  defendant 
his  brother,  under  the  will  of  his  father,  by  which  the  pro-  forgery  by 
perty  was  devised  to  his  mother  for  life,  and  then  to  him-  pj'J^!]^^©*!,,^ 
self  and  his  brother,  as  tenants  in  common.  personated  the 

That  his  father  died  in  1814,  and  his  mother  died  in  fury  were  told 
1850,  and  that  he  then  became  entitled.  ^oVento^rn*"* 

Shee,  Serjt,  opened  these  facts  and  the  title  by  will  was  that  £e"pl^n- 
admitted  (a) ;  but  he  also  opened  that  the  defendants  denied  ^|^^  ^^^° 
title  under  a  deed  supposed  to  have  been  executed  by  the  defrauded  out 
plaintiff  in  December,  1844,  convey iifg  his  moiety  abso-  of  the  deed,  as 
lutely  to  one  Cross,  and  that  he  should  prove  that,  in  point  that  he  had™ 
of  fact,  the  plaintiff  never  executed  this  deed,  and  that  it  pever  executed 

"^  it  at  all,  and 

was  a  forgery  by  some  third  party  who  had  personated  such  a  Uieory, 

■  •  therefor^ 

"'""•  would  be  in- 

The  plaintiff  was  called,  and  denied  that  he  ever  exe-  co"""*?"*  V^^ 

,    t      1      5  1   .    .  t  .    .  .        .         the  main  evi- 

cuted  the  deed  ;  and,  bemg  shown  it  m  cross-exammation,  denceon  which 
declared  that  he  had  never  received  money  from  Cross  ;    **  *^***  *** 
and  had  never  been  to  his  office  with  the  attesting  wit- 
nesses. 

The  deed  was  in  terms  an  absolute  conveyance,  in  con- 
sideration of  130/.,  for  which  a  receipt  was  indorsed;  and 
was  signed  ''  Thomas  Richardson,"  and  attested  by  one, 

(a)  That  is,  that  the  will  gave  devise  had  taken  effect  Not  that 
the  moiety  of  the  estate  to  a  the  plaintiff  was  the  real  Thomaa 
Thomas  Richardson,  and  that  the      Richardson. 
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Cro88  (son  of  the  grantee)^  and  one,  Pitt  The  attesting 
witness,  Cross,  was  dead.  The  other,  Pitt,  was  called  for  the 
plaintiff,  and  declared  that  though  he  saw  the  deed  exe- 
cuted by  a  person  who  called  himself  Thomas  Richard- 
son (a),  the  plaintiff  was  not  that  person.  He,  however, 
had  never  before  seen  the  person  who  executed  (6). 

Hawkins,  for  the  defence,  called  an  attorney  who  bad 
wound  up  the  affairs  of  Cross,  the  grantee,  and  who  proved 
that  after  his  death,  in  1864,  the  plaintiff  saw  biiu  about 
the  matter  and  admitted  that  he  had  executed  a  mortgage 
to  Cross  for  100/.,  but  denied  the  receipt  of  more,  and 
declared  it  was  only  a   mortgage.    A  letter  among  the 
papers  of  Cross,  however,  showed  that  the  transaction  was 
intended  to  be  one  of  naortgage,  and  the  witness  said  iie 
so  treated  it.    The  property,  however,  being  sold,  did  not 
realize  enough  to  cover  the  amount  for  which   it  was 
security.     One,  Wilkinson,  acted  for  the  plaintiff  in  the 
matter,  and  letters  from  him  were  produced  in  confirma- 
tion.    Wilkinson  who,  as  the  plaintiff  had  admitted,  had 
acted  for  him  in  1854,  was  also  called  for  the  defendants 
and  confirmed  this  evidence. 

Shee,  Serjt.,  objected  that  the  witness  could  not  disclose 
anything  that  passed  between  himself  and  the  plaintiff,  as 
his  client ;  but, 

Bramwell,  B.,  allowed  him  to  be  asked  whether  he  was 
instructed  in  the  matter  by  the  plaintiff,  and  wrote  the 


(a)  This  was  not  denying  the 
execution,  or  duputing  his  own 
attestation,  as  in  the  RoupeUctue, 
For  anything  that  appeared  even 
on  the  evidence  of  the  plaintiff)  the 
penon  who  executed  the  deed  was 
the  real  Thomas  Richardson,  and 
the  plaintiff  was  not  There  was 
no  evidence  of  the  plaintiff's  iden- 


tity with  the  real  Thomas  Richsrtf- 
son. 

(b)  And  could  not  of  conne  uy 
whether  he  or  the  plaintiff  was  the 
real  Thomas  Richardson.  It  teemed 
to  he  taken  as  if  the  only  point 
was,  whether  the  plaintiff  was  tbe 
person  who  executed,  but  he  migbt 
not  be  and  might  not  be  the  resi 
Thomas  Richardson. 
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letters  produced,  as  his  attorney.     The  witness  said,  he        1863. 
did  so  (a).  ^  ^"^ 

RlCHASDSOR 

It  was  admitted  that  the  defendants  had  purchased  in  v. 

1854,  from  the  representatives  of  Cross,  and  had  a  con-    andAnotibcr. 
veyance  from  them. 

Hawkins,  for  the  defendants,  submitted  that  it  was  for 
the  plaintiff  to  prove  his  title. 

Sfiee,  Serjt.,  submitted  that  he  had  done  so  by  the  will ; 
and  that  it  was  for  the  defendants  to  make  out  clearly 
that  he  had  executed  the  deed;  and  that  the  plaintiff 
might  have  been  defrauded  out  of  his  execution  of  it. 

Bramwell,  B.,  told  the  jury  that  the  plaintiff  was  en- 
titled to  recover  if  he  had  not  executed  the  deed,  and  that 
it  was  for  them  to  say  whether  he  had  done  so.  There 
was  strong  evidence  that  he  had,  and  as  to  the  evidence 
of  Pitt,  the  attesting  witness,  it  was  rather  as  to  the 
identity  of  the  plaintiff  with  the  man  who  had  executed. 
If  there  was  any  doubt,  it  was  the  fault  of  the  plaintiff 
who  delayed  his  suit  so  long,  until  Cross,  who  knew  the 
real  Thomas  Richardson,  and  his  son,  the  other  attesting 
witness,  were  dead ;  unless  they  were  satisfied  that  he  did 
not  execute  the  deed,  they  should  find  for  the  defendants, 
whom  he  had  allowed  to  be  so  long  in  possession,  though 
not  so  long  as  to  be,  per  se,  a  legal  bar  to  his  recovery. 
As  to  his  having  been  defrauded  out  of  the  execution  of 
the  deed,  the  jury  would  not  do  well  to  entertain  that 
hypothesis  at  all ;  for  his  case  had  been  that  he  did  not 
execute  a  deed  at  all ;  and  if  he  could  not  be  credited  as 
to  that,  then  there  was  no  evidence  to  warrant  a  con- 
clusion in  his  favour  on  any  other  ground. 

Verdict  for  the  defendants. 

(a)  Still  no  evidence  of  the  Smith  nor  Wilkinion  had  ever 
identity  of  the  plaintiff  with  the  leen  the  real  man ;  and  Croaa  and 
real  Thomas  Richardson.    Neither      his  son  were  dead. 
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NeufcatUe 
Whiter  jtsiixet, 

WlOHTWAMfJ., 

allowed  the  de- 
position made 
oy  a  witnesi  to 
be  put  into  hia 
hands  to  re- 
fresh his  me- 
mory, and  he 
was  then  asked 
what  he  said 
about  a  fact 
which  he  had 
answered 
before  in  the 
negative,  and 
answered  the 
question 
affirmatiTely. 


Newcastle^  coram  Wightman,  y. 
REGINA  V.  QUIN. 

XHE  prisoner  was  indicted   for  the  manslaaghter  of 
Martin  Linski,  on  the  3rd  of  October  last,  at  Newcastle. 

Davison  and  Headlam,  for  the  prosecution. 

Blackwell,  for  the  defence. 

The  prisoner,  it  appeared,  was  going  home  on  the  night 
of  the  3rd  of  October  last,  carrying  a  bundle  of  groceries 
under  his  arm,  when  he  and  the  deceased  came  in  contact 
Prisoner  begged  pardon,  upon  which  deceased  knocked 
him  down,  scattering  the  contents  of  his  bundle*  They 
had  two  rounds  after  this,  deceased's  friend  who  was  with 
him  interfering  and  taking  part  After  the  third  round, 
prisoner  was  observed  to  have  a  knife  in  his  hand.  There 
was  then  a  cry  that  deceased  was  stabbed,  and  he  was 
taken  to  a  chemist's  shop  in  the  immediate  neighbour- 
hood, when  it  was  found  he  had  been  stabbed  in  the  neck, 
and  he  died  in  a  very  few  minutes. 

The  prisoner  was  charged  with  manslaughter.  One  of 
the  witnesses,  Charles  Francis  Jackson,  was  asked  by  the 
counsel  for  the  prisoner  in  cross-examination,  "  Whether, 
when  the  prisoner  struck  the  blow  with  the  knife,  the 
deceased  man,  Linski,  did  not  seem  as  if  he  was  going  to 
strike  tlie  prisoner  V    The  witness  answered,  *'  No." 

WiGHTMAN,  J.,  then  drew  the  learned  counsel's  atten- 
tion to  the  witness's  deposition,  and  handed  it  down  to  hifl)/ 
saying,  ''You  may  put  it  into  his  hands  to  look. at,  you 
don't  thereby  make  it  evidence.  He  may  look  at  it  to 
refresh  his  memory." 
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The  deposition  of  the  witness  was  then  put  into  his        1863. 
hands,  and  after  he  had  looked  at  it. 

His  L6RDBHIP  said,  **  Well,  having  read  that,  what  do 
you  say  ?" 

The  witness  then  said,  "Yes,  he  did  "(a). 

The  defence  urged  was,  that  the  prisoner  used  his  knife 
in  self-defence,  believing  that  the  deceased  and  his  friend 
were  about  to  rob  him. 

The  jury  acquitted  the  prisoner. 


Durham,  coram  Wightman,  J. 

REGINA  V.  HEATON.  ^  ^^ham 

Winter  jfttixei. 

James  HEATON  was  indicted  for  bigamy  in  having  Bigamy.--The 

°       "^  °  burden  of  proof 

married  Isabella  Mordue,  at  Crook,  on  the  17th  of  August  that  a  priioner 
last,  his  wife  by  a  former  marriage  being  then  alive.  The  bigamy  baa  not 
prisoner  pleaded  not  guilty.  nuSyTb^"nt 

MauUf  for  the  prosecution,  called  a  witness  who  was  foj'j^jjn  y*w«, 
present  when  the  prisoner  married  his  wife  eleven  years  «nd  tbat  sbe 

.  f .      «       •  1    t  oi  "■•  ^'^^  known 

ago.    The  pnsoner  lived  with  her  some  years.    She  was  to  bim  to  be 

vetftlive  liringwitbin 

yet  ttiiYB.  tbut  xxmtt  is  on 

WiGHTMAN,  J. — How  loug  did  the  prisoner  live  with  and^noton the 
her,— as  much  as  four  years?  Kwb^'   ^"^ 

The  witness  could  not  say  how  long.     It  might  be  four  Wiohtman, 

J.;  for  bow 

years.     He  did  not  know.  can  the  pri- 

rm      1  1  T  1     "1  1  aonerproTca 

The  learned  Judgb  asked,  can  you  carry  the  case  any  negatWe,  that 
further?  This  evidence  is  not  enough.  The  statute  24  &  25  knowt^^' 
Vict.  c.  100,  s.  57,  says,  **  Whosoever  being  married  shall 
marry  any  other  person  during  the  life  of  the  former  hus- 
band or  wife,  shall  be  guilty  of  felony;''  and  then  the 
proviso  says,  '^  Provided,  that  nothing  in  this  section  con- 
tained shall  extend  to  any  person  marryiilg  a  second  time 

(a)  See  the  case  of  Reg.  v.  Froud,  2  Den.  C.  C.  245. 
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1863.  whose  hasband  or  wife  shall  have  been  continoally  absent 
from  such  person  for  the  space  of  seven  years  then  last 
pasty  and  shall  not  have  been  known  by  such  persoa  to  be 
living  within  that  time." 

How  is  it  possible  for  any  man  to  prove  a  negative? 
The  prisoner  cannot  do  that, 

ilfatt&said  it  had  been  thrown  out  by  CoLBRiDOEyJ.Ca), 
that  the  onus  of  proving  non-liability  in  a  case  of  this  kind 
was  on  the  prisoner. 

WiGHTMAN,  J. — How  cau  he  prove  he  did  not  know? 

Maule. — It  would  be  competent  for  him  to  prove  bis 
absence  from  her  for  seven  years,  and  that  he  might  have 
been  under  circumstances   which   precluded    his  hearing 
of  her.     He  referred   to   Regina  v.    Thomas    Jones  (b), 
where  the  prisoner's  first  wife  had  left  him  sixteen  years, 
and   the  second  wife  proved  that  she  had   known   him 
for  about  ten  years  living  as  a  single  man,  and  that  she 
had  never  heard  of  the  first  wife,  who  had  been  living 
seventeen  miles  from  where  the  prisoner  resided  ;  and  in 
which  case  Cresswell,  J.,  directed  an  acquittal. 

If  brought  within  the  presumption  of  knowledge,  it 
seemed  it  would  not  be  strong  enough. 

WiOHTM AN,  J. — It  seems  to  me,  that  in  this  case  there 
is  no  evidence  to  take  it  out  of  the  statute.  There  was  no 
evidence  that  the  prisoner  and  his  wife  had  lived  together 
within  the  seven  years,  or  that  he  knew  she  was  alive. 
There  was  evidence  of  their  marriage  eleven  years  ago, 
but  no  evidence  how  long  he  had  lived  with  his  wife  after 
the  marriage.  In  that  case  the  verdict  must  be  not 
guilty. 

Verdict  accordingly. 

(a)  See  Keg,  v.  Mary  Briggt,  26  L.  J.,  M.  C.  7. 
(6)  Car.  &  M.  614. 
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Carlisle,  coram  Martin,  B.  1863. 

REGINA  V.  BROWN.  "^luu 

Y)rr  Spring  Attizu, 

W  ILLIAM  BROWN,  aged  eighteen,  and  Isaac  Swindle  The 9th  sect, 
were  indicted  for  damaging  the  dwelling-house  of  John  cious  injuries 
Gate,  at  Forge,  by  the  explosion  of  gunpowder,  on  the  12th  Act!'2r&25 
of  January  last,  one  John  Gate  and  his  wife  being  therein,  Vict.  c. 97,  was 

•^  o  '  intended  to 

under  the  9th  sect,  of  the  24  k  25  Vict.  c.  97,  apply  to  mali- 

cious injuries 
Campbell  Foster  for  the  prosecution.  to  houses  by 

throwing  ez- 
Scott  for  the  prisoners.  plosive  sub- 

It  appeared  that  in  the  county  of  Cumberland  there  is  a  orintothSm* 

custom  in  country  places  when  a  wedding  has  taken  place  Je^^^^them* 

in  a  family  for  the  neighbours  to  assemble  with  guns  and  or  injure  the 
/»  i*ii.^t..*i  f   %  ti»j       inmates,  and 

fire  a  kmd  oifeu  dejote  m  honour  of  the  event,  the  bride-  not  to  cases  of 

groom  or  his  friends  treating  them.     In  pursuance  of  this  ^liefori^ult. 

custom  the  prisoners  and  several  others,  on  the  12th  ofSoheidhy 

■^  Martin,  B. 

January,  proceeded  from  Keswick  to  Forge  with  a  gun 

thus  to  celebrate  the  marriage  of  John  Gate's  daughter 

with  a  young  man  named  Noble.     On  arriving  at  Gate's 

house  they  asked  for  drink,  and  said  they  had  come  to 

shoot.     Noble  treated  them  to  beer,  and  gave  Swindle, 

who  had  the  gun,  2s.  6d,  not  to  fire.     Having  got  the  beer 

they  wanted  something  to  eat,  but  were  put  out  of  Grate's 

house.    They  then  began  to  fire  the  gun — at  first  in  front  of 

the  house,  then  they  fired  under  the  door,  filling  the  house 

with  smoke,  Mrs.  Gate  hanging  a  cloak  before  the  door, 

to  try  and  keep  it  out.     Not  content  with  this,  they  fired 

off  the  gun  next  through  the  key-hole  of  the  door,  and 

being  out  of  percussion  caps  used  a  lighted  candle  for  the 

purpose  applied  to  the  nipple.    The  effect  of  this  shot  was 

to  drive  out  the  key  with  great  violence  into  the  house, 

cutting  the  arm  of  Mrs.  Gate,  which  it  came  across,  and 

knocking  old  Mr.  Gate  insensible  ofif  his  chair,  by  striking 

him  on  the  head.     It  also  blew  the  lock  of  the  door  to  pieces 

VOL.  III.  3  K  F.F, 
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1863.  and  tplit  the  door.  This  was  the  evidence  chiefly  relied  oo 
as  bringing  the  case  within  the  provision  of  the  9th  sect, 
of  *  the  Malicious  Injuries  to  Property  Act  (a).  The 
prisoners  were  afterwards  very  abusive  and  violent  on  the 
inmates  rushing  out  to  capture  them  and  their  gun. 

Martin,  B.,  at  the  close  of  the  case  for  the  prosecu- 
tion, was  of  opinion  that  the  statute  was  not  meant  ta 
apply  to  such  a  case  as  this,  but  rather  to  malicious  in- 
juries to  houses,  by  placing  or  throwing  explosive  sub- 
stances against  or  into  them,  with  intent  to  destroy  such 
house  or  injure  the  inmates.  This  was  more  in  the  nature 
of  a  wanton  mischief  or  assault,  and  he  regretted  that  he 
bad  not  acceded  to  an  application  made  to  him  that  morn- 
ing for  leave  to  prefer  another  indictment  for  an  assault 
His  Lordship  then  warned  the  prisoners  not  again  to  ven- 
ture on  such  outrageous  conduct,  and  directed 

An  acquittal. 

(a)  Sect  9  of  the  stat.  24  &  25  of  felonji    and    being    conrkted 

Vict.  c.  97,  is  as  follows :— *<  Who-  thereof  shall  be  lidble  at  the  discrv- 

soever  shall  unlawfully  and  mali-  tion  of  the  Ck>urt  to  be  kept  in 

ciously,  by  the  explosion  of  gun-  penal  servitude  for  life,  or  for  any 

powder   or    other    explosive  sub-  teim  not  less  than  three  yean^  or 

stance,    destroy,    throw  down  or  to  be  imprisoned  for  any  time  not 

damage  the  whole  or  any  part  of  exceeding  two  years,  with  or  with- 

any   dwelling-house,    any   person  out  hard  labour,  and  with  or  with- 

being  therein,  or  of  any  building,  out  solitary  confinement,  and,  if  a 

whereby  the  life  of  any  person  male  under   the   age  of  sixteen 

aball  be  endangered,  shall  be  guilty  years,  with  or  without  whipping." 


1  YorJtf  coram  Melhr,  J. 

York 
Summer Jsihei.  REGINA  V.   MICK. 

J^^g™^^"^THE  prisoner  was  indicted   for    feloniously  wounding 

prisoners  by      Isaac  Braithwaite,  near  Selby,with  a  knife,  on  the  23rd  of 
policemen,  and  .  •"  ' 

thus  extracting  May,  With  intent  to  do  him  some  grievous  bodily  harm. 

confessions 

from  them,  John  Smith  for  the  prosecution. 

though  it  does 

not  render  the  evidence  so  obtained  inadmissible,  is  one  which  the  Judges  strongly  vepio- 

bate,  and  which  ought  not  to  be  permitted. 
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The  facts  were,  that  there  was  a  disturbance  in  a  public  1863. 
house,  in  the  course  of  which  the  prisoner  struck  the  pro- 
secutor with  a  knife.  On  being  taken  into  custody  by  the 
police  on  this  charge,  the  prisoner  said,  ^'  I  have  done  no 
harm  to  any  one.^'  When  at  the  police  station  the  super- 
intendent, George  Ball,  said  to  the  prisoner,  "  At  the  time 
when  you  were  taken  into  custody  you  stated  you  had  done 
no  harm  to  any  one.  I  am  now  told  you  have  made  a 
different  statement."  The  pnsoner  then  said,  **  Yes,  sir, 
I  will  tell  the  truth."  The  superintendent  said,  "Stop, 
you  must  understand  you  need  not  say  anything  unless 
you  like,  and  it  may  be  given  in  evidence  against  you." 
The  prisoner  then  made  a  statement  of  what  he  bad  done. 

Mellor,  J.  (to  the  witness). — I  think  the  course  you 
pursued  in  questioning  the  prisoner  was  exceedingly  im- 
proper. I  have  considered  the  matter  very  much :  many 
Judges  would  not  receive  such  evidence.  The  law  does 
not  intend  you,  as  a  policeman,  to  investigate  cases  in  that 
way.  I  entirely  disapprove  of  the  system  of  police  officers 
examining  prisoners.  The  law  has  surrounded  prisoners 
with  great  precautions  to  prevent  confessions  being  extorted 
from  them,  and  the  magistrates  are  not  allowed  to  question 
prisoners,  or  to  ask  them  what  they  have  to  say ;  and  it  is 
not  for  policemen  to  do  these  things.  It  is  assuming  the 
functions  of  the  magistrate  without  those  precautions 
which  the  magistrates  are  required  by  the  law  to  use,  and 
assuming  functions  which  are  entrusted  to  the  magistrates 
and  to  them  only.  The  evidence  is  admissible,  but  I 
entirely  disapprove  of  this  way  of  obtaining  it. 

The  prisoner  was  found  guilty  of  unlawful  wounding, 
and  sentenced  to 

Twelve  months'  imprisonment. 
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^8^-  Coram  Keating,  J. 

^  y^}  ,  REGINA  V.  THOMPSON  and  SIMPSON. 

Where  two        JLHE  prisoners  were  indicted   for  stealing  a    sheep   at 
tried  for  a  joint  Conisborough  near  Doncaster,  the  property  of  Mr.  George 

one  pleads  Walker, 

Slif  pro^id        The  prisoner  Thompson  pleaded  guilty. 

of  the  prisoner      MauU  appeared  for  the  prosecution. 

ed  guihy  on  Campbell  Foster  for  the  prisoner  Simpson. 

the  part  of  the 

prosecution  to        It  appeared  that  on  the  24th  of  December  previous, 

^inst'the^*  Mr.  Walker,  the  prosecutor,  had   141   sheep  in   his  field 

KErxiN^rS"'  w'^icl*  ^^  counted  on  that  day.     On  the  29th  of  December 

Af;<f,thathe  he  counted  them  again,  and  missed  one.    The  prisoner 

the  evidence,  Simpson  was  met  on  the  27th  December  walking  towards 

Mse'for^he  ^^  ^^'^  '^  which  the  sheep  were,  and  the  same  day  he 

opinion  of  the  ^as  also  Seen  carrying  a  tub  with  some  salt  in  it.     After 

Cfourt  of  ,        ,  .        ,  S,.  •     ,  1^     1         J 

Criminal  Ap-    the  sbeep  was  missed  Thompson  s  house  was  searched  ana 
p^,i  neces-    g^^jg  mutton  was  found  in  it  salted  in  this  tub.    There  was 
a  further  piece  of  evidence  against  the  prisoner,  which 
could  be  proved  by  Thompson's  wife,  but  without  his  Lord- 
ship's sanction  the  learned  counsel  for  the  prosecution  said 
he  would  not  state  it,  as  there  might  be  some  question 
about  the  admissibility  of  Thompson's  wife  as  a  witness. 
The  prisoner  Thompson  having  pleaded  guilty,  he  should 
propose  to  tender  the  wife  as  a  witness.    The  learned 
counsel  referred  to  WebVs  case  in  Taylor  on  Evidence  (a), 
**  where  four  men  were  indicted  for  sheep  stealing,  Mr. 
Baron  Bolland  rejected  the  testimony  of  the  wife  of  one 
of  them  who  was  called  to  prove  facts  against  the  other 
prisoners."    This  case  was,  however,  distinguishable  from 
tliat,  inasmuch  as  Thompson  having  pleaded  guilty,  he  was 
no  longer  an  interested  party  on  the  record.     WebVs  ease 

{a)  Vol.  2,  p.  903,  t.  99]  ;  and  tee  Roscoe's  Cr.  £v.  p.  143,  4th  ed. 
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was  said  to  be  on  the  verge,  and  in  the  last  edition  of  Tay- 
lor on  Evidence,  it  was  stated  that  where  there  was  no  in- 
terest in  the  wife  of  a  prisoner,  or  where  he  was  no  longer 
on  the  record,  her  evidence  would  seem  to  be  admissible. 
The  objection  of  interest  could  not  then  exist.  With  his 
Lordship's  sanction  he  should  therefore  propose  to  call  the 
wife  of  Thompson,  as  a  witness /or  the  prosecution, 

Campbell  Foster  submitted  that  a  strong  motive  of  in- 
terest might  still  influence  the  wife,  the  hope  that  by  cast- 
ing— unjustly  it  might  be — all  blame  on  the  other  prisoner 
she  might  thereby  influence  his  Lordship's  judgment  in 
passing  sentence  on  her  husband.  Such  evidence  would 
be  untrustworthy. 

Kbatino,  J.,  said,  that  went  to  the  credit  of  the  evi- 
dence, not  to  its  admissibility,  and  he  thought  that,  inas- 
much as  on  the  issue  to  be  tried  the  woman's  husband 
was  no  longer  interested,  she  was  admissible  as  a  witness. 
If  necessary,  he  would  take  care  that  the  opinion  of  a  Su- 
perior Court  should  be  taken  on  the  point. 

The  case  then  proceeded,  but  it  appearing  that  the  sheep 
had  never  been  counted  between  the  24th  and  the  29th  of 
December,  his  Lords bip  was  of  opinion  that  the  evidence 
against  the  prisoner  was  insufficient  on  this  ground,  and 
directed 

An  acquittal. 

The  other  prisoner's  wife  not  having  been  called. 


1863. 
Reqina. 

V. 

Thompson 

and 
Simpson. 
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Berks 
Summer  JseiMes. 

A  writ  of  sum- 
mons baWng 
issued  against 

A.  C,  and 
serTed  on 

B.  C,  who  took 
no  steps  to 
have  writ  or 
service  set 
aside  as  irre- 
gular,  and  did 
nothing ;  but 
allowed  the 
plaintiff  to 
proceed  to 
enter  an  ap- 
pearance 
against  him 

in  the  name  of 
A.  C,  and 
sign  judgment 
by  default,  on 
which  a  ea.  mo, 
issued  against 
him  in  that 
name,  upon 
which  he  was 
taken:  hetd, 
in  an  action 
for  such  ar- 
rest, that  he 
was  the  de- 
fendant in  the 
original  action, 
having  been 
served;  and 
that  the  judg- 
ment was  re* 
covered  against 
him  by  a 
wrong  name  i 
and  that  there- 
fore a  plea  of 
justification  to 
that  effect  was 
proved. 


Abingdon;  Civil  Court:  coram  Martin,  B. 

KELLY  9.  LAWRENCE  and  anothsr. 

Action  by  Mtckael  Kelly  for  false  arrest  and  im- 
prisonment under  a  certain  pretended  writ  of  ca.  sa.  issued 
under  the  false  and  unfounded  pretence,  that  the  plaintiff 
was  the  person  mentioned  in  such  writ. 

Plea :  that  one  J.  K.  sued  out  a  writ  of  ca.  sa.  against 
the  now  plaintiffs  by  the  name  of  Ignatius  Kelly,  &c.,  to 
satisfy  the  sum  of,  &c.,  recovered  against  the  plaintiff  by 
the  name  of  Ignatius  Kelly,  «fcc.,  which  was  the  writ  in  the 
declaration  mentioned,  and  that  the  defendants  as  sheriffs, 
&c.,  by  virtue  of  the  said  writ  (a),  took  the  plaintiff,  &c. 
Issue. 

Huddleston  and  J.  O.  Oriffits,  for  the  plaintiff*. 

Pigott,  Serjt.,  and  Gray,  for  the  defendants. 

On  the  28th  of  April,  1863,  the  plaintiff  was  served  with 
a  writ  of  summons  at  the  suit  of  J.  K.,  addressed  to 
Ignatius  Kelly.  He  told  the  process  server  that  his  name 
was  Michael,  and  not  Ignatius  {b) ;  and  that  he  was  not 
the  man  against  whom  the  writ  was  issued  (c),  and  knew 
nothing  of  the  matter  (d) ;  and  that  be  should  not  take 

(a)  Lucas  ▼.  NockelU,  10  Bing. 
157,  shows  that  the  traverse  of  this 
put  in  issue  whether  in  fact  the 
plaintiff  tpas  taken  under  the  writ, 
which  in  this  case,  however,  was 
matter  of  law  upon  admitted  facts. 

(6)  It  turned  out  that  this  was 
80  in  fact,  but  is  a  process  server 
bound  to  believe  what  the  party 
tells  him ;  and  even  if  he  is,  is  he 


bound  to  determine  that  the  writ 
was  not  intended  to  be  directed 
against  such  party  f 

(c)  How  could  he  know  that, 
and  how  could  the  process  server 
be  bound  to  take  it  for  granted  on 
his  statement  f 

(</)  Was  the  process  server 
bound  to  believe  this  f 
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any  Dotice  of  the  service  (a) ; 
writ  said  he  should  serve  it, 

(a)  That  a  party  served  may 
apply  to  quash  the  writ  as  irregular, 
without  stating  that  he  is  the  de- 
fendant, vide  Stevemon  v.  Tkomty 
13  M.  &  W.  149;  where  the 
reason  given  was,  that  the  party 
served  ti  the  defendant  for  such 
purposes;  i.e,,  for  applying  to  set 
aside  proceedings  as  trregidar}  and 
so,  where  there  is  merely  an  attempt 
to  serve,  or  an  irregular  service  by 
leaving  the  writ  at  his  house; 
King  v.  Hopkint,  ibid.  686.  There 
the  writ  was  irregvlar,  and  it  was 
not  fiecetssry  to  take  notice  of  the 
irregularity  of  the  tervice;  but  that 
it  was  ofdy  irregular,  and  that, 
therefore,  on  the  principle  of  all 
the  cases,  it  would  have  been  neeei' 
tary^  had  the  writ  been  regular,  to 
apply  promptly  to  set  aside  the 
tervice,  seems  self-evident;  vide 
JUager  v.  Cri$p,  9  D.  P.  C.  353; 
Brookt  V.  Roberts,  1  C.  a  636; 
Hardwick  v.  Wardie,  4  D.  &  P. 
779;  all  which  cases  and  a  host 
of  others  establish  that,  in  a  case  of 
irregularity,  the  application  to  set 
aside  must  be  to  set  aside  the^rs^ 
step,  which  was  irr^ular.  The 
question  is,  therefore,  whether  thu 
was  a  case  of  irregularity?  For  if 
so,  it  clearly  was  an  irr^ilarity 
either  on  the  writ  or  service,  and 
there  ought  to  have  been  an  appli- 
cation to  set  Aside  writ  or  service. 
Whether  the  writ  was  irregular 
would  depend  probably  on  whether 
it  set  forth,  or  purported  to  set  forth, 
the  place  of  the  residence  or  sup- 
posed residence  of  the  party  named 
in  the  writ,  i.  e.,  Michael  Kelly ;  one 
reason  for  refusing  which  probably 


but  the  person  having  the 
and  did  serve  it;  and  upon 
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IS  to  indicate  the  right  party  and  Lawrbnce 
prevent  this  very  kind  of  mistake; 
•and  no  doubt,  though  of  course  the 
truth  of  the  description  is  not  an 
irregularity,  unless  on  the  lace  of 
the  writ  it  is  impossible  that  it  can 
be  true,  the  omission  or  insufficiency 
of  the  description  would  be  ground 
for  setting  aside  writ  and  service; 
Cotton  V.  Sawyer,  10  M.  &  W. 
328;  Windham  v.  Fenwick,  11  M. 
&  W.  102;  King  v.  HopA:inf,  IS 
M.  &  W.  685;  and  a  paity  named, 
but  not  even  served,  in  the  latter 
oise,  was  held  entitled  to  make 
the  application ;  while  the  case 
fifst  cited  shows  that  the  party 
served,  though  not  righily  named, 
was  equally  entitled.  The  mere 
misnomer,  or  mistake  in  the  name, 
would  not  even  be  an  irre*> 
gularity,  so  that  the  party  served 
could  not  apply  on  the  ground  that 
the  writ  was  irregular.  It  is  more 
than  probable  that  the  process 
aerver  was  misled  by  the  descrip- 
tion of  the  now  plaintiflTs  address 
being  in  the  writ,  and  if  so,  then 
there  was  an  irregularity,  which  the 
plaintiff  was  bound  to  set  aside  at 
once,  and  his  not  doing  so,  and 
relying  on  his  mere  assertion,  which 
no  one  was  bound  to  credit,  caused 
the  appearance  to  be  entered  for 
him  as  the  party  served  and  sued 
(osfuming  himself  to  be  the  party 
meant)  on  that  ground.  And  the 
question  would  be,  whether  the 
service  is  irregular,  that  is,  whether 
it  is  irregular  to  serve  Ignatius 
Kelly  with  a  writ  addressed  to 
Michael  Kelly.  Assuming  Jgwu 
iius  to  be  intended,  which  he  at  all 
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such  service  the  action  proceeded  to  judgiaenty  the  now 
plaintiff  having  taken  no  notice  of  the  service. 


Lawrence  events,  ai  the  above  cases  show,  is 
and  Another,  entiiled  to  assume,  then  it  should 
seem  that  the  senrice  would  be  irre- 
gular, even  if  the  writ  were  not,  or 
possibly  both  writ  and  service 
would  then  become  irregular.  The 
question  is,  whether,  being  entitled 
so  to  assume  and  so  to  proceed,  he 
is  bound  so  to  do.  It  should  seem 
that  he  is,  because  if  a  step  U  irre- 
gular it  cannot  be  also  a  nullity,  at 
the  option  of  the  party,  at  any  dis- 
tance of  time,  for  that  would  lead 
to  obvious  injustice  and  incon- 
venience. And,  moreover,  it  can- 
not be  known,  until  the  writ  or 
service  is  impeached,  whether  or 
not  the  party  served  ii  intended  to 
be  sued,  as  he  may  be  after  all,  and 
it  would  be  impossible  to  take  his 
word  that  he  is  not  The  case 
has  often  happened  of  the  right 
party  pretending  to  be  the  wrong 
party,  in  order  to  avoid  service; 
BurrowM  v.  GabrUlj  4  D.  &  L. 
107 ;  and  the  process  server  has 
been  allowed  to  delay  his  indorse- 
ment of  service  in  consequence. 
One  way  of  testing  whether  it  is 
a  mere  irregularity  is  this :  to  put 
the  case  of  the  judgment  having 
been  recovered  against  the  wrong 
party,  without  any  iervice  at  alL 
Now  that,  it  has  been  held,  over 
and  over  again,  is  only  an  irregu- 
larity; and  therefore  the  party, 
coming  to  set  aside  proceedings 
after  judgment  by  default,  must 
swear  that  he  had  no  knowledge  of 
the  proceedings;  Emersonv.Broumf 
7  M.  &  G.  476 ;  Brough  v.  Eisen- 
berg,  7  D.  &  L.  338;  Minet  v. 
Round,  I  D.  &  L   634;  Holmes 


V.  RuMseU,  9  D.  P.    C-  4«7.     ft 
seems  not  easy  to  see  how  a  psuty 
who  has  been  served  should  be  in 
a  stronger  position  than  one  who 
has  not,    A  mistake  in  the  name, 
if  anything,  is  only  ao  irre^larity, 
for  appearance  in  the  right  name 
cnres  it,  and  in  the   wrong  name 
waives  it;  Dunn  v.  Hodwott,  1  D. 
&  L.  204.    The  appearance,  there- 
fore, by  the  now  plaintiff  as  "  Ig- 
natius," or  as  "  Michael,"   woald 
have  cured  the  objection ;  and  bis 
merely  doing  nothing ,  and  taking 
no  notice  of  the  writ,  could  hardly 
put  him  in  a  better  position ;   for 
time  and  laches  would  equally  be  a 
waiver  of  a  mere  irregularity.     On 
a  summons  to  set  aside   the  writ 
and  service,  and  on  alfidaTit  by  the 
party  served  that  he  was  wrongly 
described,  the  plaintiff  would  have 
time  to  elect  either  to  amend  the 
writ  into  the  name  of  the  party 
served,  in  which  case,  of  course,  be 
would  have  had  to  declare  in  that 
name  and  prove  his  liability;   or 
he  must  have  avowed  the  mistake 
and  assented   to  have  service  set 
aside.     If  he  took  the  latter  coarse 
all  further  costs  would  be  saved; 
if   the    former,    he    would    have 
righteously  had  to  bear  the  penalty 
of  paying  all  the  costs  of  trial, 
failing  to  prove  any  liability  against 
the  party  served.     Of  course  the 
Judge  would  not  try  the  question 
of  liability  on  affidavit  on  a  sum- 
mons, and  would  take  the  plaintiff's 
own  word  for  it,  whether  or  not  he 
intended  to  sue  the  party  served, 
notwithstanding  his  true  name  was 
sworn  to.    And^  no  doubt,  if  the 
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In  point  of  fact|  the  now  plaintiiF  was  a  different  person 
from  Michael  Kelly,  the  real  debtor,  and  was  served  by 
mistake.     A  writ  of  ca.  sa.  of  course  following  the  writ  of 
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sunanions  and  judgment  in  the  name  of  Michael  Kelly,   and  Another, 
issued,  and,  upon  the  23rd  of  May,  was  executed  on  the 
now    plaintiff,   Ignatius,  he  at  the   time  declaring  that 
his  name  was  Ignatius  (a).     He  was  discharged  upon  a 


plaintiff  applied  to  amend  on  the 
ground  of  a  mistake  in  the  name, 
he  would  then  have  to  ihow  that 
he  had  at  first  intended  to  sue  the 
party  served ;  Gib$on  v.  Varley,  7 
£.  &  B.  49.  But  it  is  quite  an- 
other  question  whether,  if  the  party 
served  chooses  to  licw  by,  he  can, 
after  judgment,  treat  all  proceed- 
ings as  null,  either  merely  hecause 
of  a  mistake  in  the  name,  or  on  the 
ground  that  he  was  not  intended 
to  be  sued.  Either  point  he  could 
have  raised  by  summons ;  and  see 
Belcher  v.  Goodered,  4  C.  B. 
472. 

(a)  That  is,  he  was  arrested  on 
a  writ  of  ra.  $a,,  not  on  the  face  of 
it  authorizing  bis  arrest,  but  pur- 
suing the  summons,  which  was 
served  on  the  party  arrested,  and 
pursuing  the  judgment,  which  was 
recovered  against  him  by  the  wrong 
name,  assuming  that  he  was  the 
defendant,  because  served.  That 
the  arrest  on  a  copy,  in  the  wrong 
name,  is  only  an  irregularity ;  vide 
Macdonald  v.  Mortlock,  2  D.  &  L. 
963.  No  doubt,  where,  in  point 
of  fact,  the  judgment  is  recovered 
against  one,  the  writ  against  an- 
other of  the  same  name  is  irre- 
gular ;  Jarmain  v.  Hooper,  6  M.  & 
G.  827;  and  makes  the  sheriff  a 
trespasser :  but  here,  according  to 
Jthe  authorities  already,  cited,  the 


judgment  was  really  recovered 
against  the  party  arrested,  he  hav- 
ing been  the  party  really  sued, 
though  served  by  mistake,  and  the 
case  would  more  resemble  that  of 
an  amendable  mistake;  Billon  v. 
Clipperton,  9  M.  &  W.  473;  if  the 
effect  of  standing  by  was  to  waive 
the  mistake  of  name  and  admit 
that  the  party  served  was  the  party 
sued.  That  is  all  that  the  party 
served  can  admit;  for  he  cannot 
know  whether  he  is  intended  to  ba 
sued,  except,  indeed,  from  the  writ, 
if  it  gives  the  wrong  name  and  re- 
sidence; and  that  would  tend  to 
show  that  his  remedy  is  to  set  aside 
writ  and  service  as  irregular.  Sup- 
posing, as  in  the  case  last  cited,  the 
then  plaintiff  had  applied  to  amend 
the  writ  and  all  proceedings,  must 
he  have  sworn  that  he  meant  to 
sue  the  now  plaintiff,  or  would  it 
have  sufficed  to  set  forth  the  facts 
as  showing  a  waiver?  The  case 
last  cited  shows  that  a  ca,  sa,  may 
be  amended  after  arrest  on  pay- 
ment of  costs.  Would  it  have  been 
amendable  here?  That  would  de- 
pend, probably,  upon  whether  the 
judgment  was  "  recovered"  against 
Michael  Kelly  or  against  the  now 
plaintiff  Ignatius,  by  the  name  of 
"  Michael,"  as  the  plea  alleged. 
That  a  judgment  may  be  recovered 
against  a  person,  and  a  ca.  m.  issue. 
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aninmons  before  Mabtim,  B^  Bt  chBrnbere^  and  tben  this 
BCtion  was  brought 


and  rightly  inue,  by  the  wrong  name, 
is  dear;  WUUamtY,  Bryant,5M.k 
W.  447,  die  caae  <^a  bond  executed 
by  the  debtor  in  the  wrong  name. 
And  lo  as  to  the  statute,  allowing 
parties  to  be  sued  by  the  names 
they  use  on  bills.  So,  if  a  party 
Bsed  a  name  in  trade  or  businesti 
not  bis  name  of  baptism,  and  so  not 
in  a  strictly  legal  sense  his  proper 
name.  So  if  he  allowed  othert  to 
use  his  name.  And  here  the  now 
plaintiff  knew  that,  on  his  not  ap- 
pearing, the  then  plaintiff  would 
have  a  legal  right  to  sign  judg- 
ment against  him  by  the  name  in 
the  writ;  and  that  the  process 
server  was  not  bound  to  take  his 
own  statement  that  he  was  not 
the  right  peraon.  A  man  rightly 
named  '*  Ignatius"  might,  never- 
theless, be  rightly  enough  sued  as 
Michael ;  and  the  question  is, 
whether,  taking  no  steps  to  show 
tliat  he  was  not  so,  the  judgment 
and  writ  were  null?  Now,  where 
•  copy  of  a  writ  of  summons  wai 
served  on  a  person  by  a  wrong 
name,  it  was  held,  that  he  was  not 
houmi  ni  once  to  make  applica- 
tion to  set  it  aside;  Hinton  v, 
Sievau,  1  Har.  &  Woll.  621 ;  but, 
«  fresh  step  having  been  taken,  a 
notice  of  declaration,  in  which  he 
was  rightly  named,  being  afterwards 
served:  it  was  held,  tliat  he  was 
bound  to  apply  to  a  judge  at  cham- 
bers within  four  days;  Id.  Would 
it  not  have  been  so  if  the  notice  was 
in  the  seme,— the  wrong  name  ?  The 
writ,  which  speaks  to  the  party 
■erved,  though  by  the  wrong  name, 
warns  him  that  judgment  will  be 


signed  against  him  by  that  name 
in  default  of  appearance.  Ought 
he  not  to  apply  to  set  it  aside? 
Appearance  by  the  wrong  name 
would  of  coarse  estop  him.  It 
has  been  held  that  a  writ  against 
"Cocker**  did  not  authorise  an 
arrest  of  Cocken,  unless  he  was 
known  as  well  by  one  name  as  the 
other ;  and  that  neither  the  3  &  4 
Will.  4,  c  42,  s.  11,  nor  the  rule 
of  H.  T.,  2  Will.  4,  s.  32,  had  made 
any  alteration  in  the  law  in  this 
respect;  Finch  v.  Coeken, 3  Dowl 
P.  C.  678  ;.2  C,  M.  &  R.  19a 
But  that  was  a  case  of  taking  the 
right  person  by  the  wrong  name^ 
and,  cleariy,  giving  a  bond,  as 
"Cocker*'  would  have  cured  it; 
WUiianu  v.  Bryant,  5  M.  &  W. 
447.  And  so  would  appearance. 
It  is  quite  clear  that  if  the  party 
wrongly  served  goes  to  trial  no  ad- 
vantage can  be  taken  at  the  trial  of 
a  misnomer  of  the  plaintiff,  though 
thero  be  a  person  of  the  name  er^ 
roneously  sued ;  Moody  v.  Aslaity 
1  C,  M.  &  R.  771.  It  is  tben  a 
question  of  fieict  who  is  the  real  plain- 
tiff. And  so  whero  the  plaintiff  de- 
clared by  the  name  of  **  W.  M.," 
and  the  cause  proceeded  to  issue  ia 
that  name ;  and  it  was  sworn  thai 
the  party  intended  as  plaintiff  was 
i.  M.,  but  there  appeared  to  be  a 
W.  M.,  a  son  of  J.,  who  was  con- 
nected with  the  transaction  in  ques- 
tion, the  Court  refused  a  rule  to 
amend  the  proceedings  by  Inseiting 
the  name  of  J.  instead  of  W.,  ob- 
serving, that  if  he,  J.  M.,  were 
really  the  person  originally  intended 
as  plaintiff,  the  misnomer  oould  not 
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It  was  contended,  on  the  part  of  Ibe  derendants,  that 
they  had  proved  their  plea,  that  they  had  reco^red  a 
judgment  against  the  now  plaintiff  by  th^  name  of 
Michael  Kelly  ;  and  Martin,  B.,  so  held  (a). 

The  learned  Baron  held  that  the  plaintiff  had  proved 
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be  taken  advantage  of  at  the  trial; 
Id,  The  slightest  evidence  of 
identity  will  then  suffice ;  Roden  v. 
%rf^,7  Jur.  213. 

And  it  has  been  held  that  a 
sheriflT  is  justified  in  taking  a  de- 
fendant in  execution  under  a  writ 
which  pursues  the  name  in  the  ac- 
tion in  which  the  judgment  has 
been  obtained,  though  that  is  not 
the  defendant's  true  name;  and, 
therefore,  where  F.  W.  F.  brought 
an  action  of  trespass  against  the 
sheriff,  and  he  pleaded  a  writ  of 
CO,  ta,  against  the  plaintiff:  held, 
that  the  plea  was  proved  by  the 
production  of  a  writ  against  F.  F., 
and  showing  that  he  was  the  party 
sued  in  the  original  action  ;  Fisher 
V.  Magnay,  3  Dowl.,  N.  S.  40 ;  12 
Law  J.,  N.  S.,  C.  P.  276. 

Now  undoubtedly  the  attorney 
of  the  then  plaintiff  in  entering  an 
appearance  for  the  party  served — 
the  now  plaintiff— meant  to  enter 
it  for  him;  that  is,  for  the  party 
served;  and  meant  to  sign  judg- 
ment also  against  the  same  party, 
the  party  tensed,  though  no  doubt 
he  so  acted  under  a  mistake.  Then 
according  to  the  principle  of 
Gibson  v.  Varley,  the  judgment 
was  really  recovered  against  the 
now  plaintiff,  and  the  ca»  sa,  was 
really  issued  against  him,  although 
under  a  mistake,  and  though  the  writ 
of  summons  was  not  intended  to  be 
served  on  bim ;  and  that  being  so, 


the  now  plaintiff  having  stood  fay 
and  allowed  the  mistake  to  be  con- 
tinued, would  not  the  proceedings 
have  been  amendable !  If  the 
now  plaintiff  had  applied  before 
appearance  entered,  the  then  plain- 
tiff would  have  had,  if  he  wished  to 
amend,  to  state  that  the  summons 
was  meant  to  be  issued  against  the 
person  served,  fiut  was  he  now 
bound  to  do  more  than  plead  and 
prove  that  in  point  of  fact  he  re- 
covered a  judgment  against  the  now 
plaintiff,  though  not  intending  to 
do  so,  and  doing  so  under  a  mis- 
take?— in  shorty  was  the  plea 
proved  ? 

(a)  Huddleston,  for  the  plaintiff, 
tendered  a  bill  of  exceptions  which 
was  argued  in  M.  T.  1863,  C.  a.  v. 
Jarmain  ▼.  Hooper,  6  M.  &  G. 
827 ;  Fisher  v.  Magnay,  5  M.  &  G. 
770;  Walkers.  Medland,  1  I).  &  L. 
159;  Richards  v.  Eanley,  10  Jur. 
1057;  Meggett  v.  Schuster,  7  L.T., 
N.  S.  680  ;  Childers  v.  WooUr,  29 
L.  J.,  Q.  B.  129;  and  Dunston  v. 
Paterton,  28  L.  J.,  C.  P.  97,  were 
cited.  It  is  more  than  probable 
that  the  description  of  the  residence 
of  the  defendant  in  the  writ  of 
summons  misled  the  process  server, 
if  so,  then  the  fault  was  in  the  now 
plaintiff  in  not  having  it  set  aside 
as  irregular.  In  Belcher  v«  Goode- 
red,  4  C.  B.  472,  it  was  held  that  a 
party  served,  knowing  he  was  sued 
by  mistake,  ought  not  to  appear. 
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1863.        the  second  plea  of  the  defendants,  by  which  they  justified 
Kelly       ^^^^  ^^^^  ^^^  ^^^^  under  the  writ,  saying  that  that  man 
V.  is  the  defendant  in  an  action  who  is  served  with  the  writ, 

and  Another,  never  mind  what  may  be  his  name,  and  that  the  mere 
denial  that  he  is  the  person  is  not  enough;  and  that, 
if  it  were  not  so,  few  judgments  would  stand,  for  wrong 
persons  who  might  be  served  with  writs,  instead  of  de- 
fending the  actions,  would  allow  them  to  go  on,  and  when 
judgment  had  been  obtained,  would  turn  round  and  sue 
those  \^ho  enforced  it. 

The  case  of  Meggett  v.  Schuster^  (reported  in  the  7  L.  J., 
N.  S.  680,)  was  quoted  as  an  authority  for  the  defendants, 
and  handed  up  to  the  learned  Baron,  who  directed  the 
jury  to  find  a  verdict  for  the  defendants  on  the  second 
plea. 

Huddlesion  then  tendered  a  bill  of  exceptions,  and 
the  jury  found  a  verdict  for  the  defendants  (a). 

(d)    Wnlley  v.   M*Connell,   19  plaintiff  that  there  was,  for  if  not, 

L.  J.,  Q.  B.  162,  was  not  referred  be  ought  to  have  set  it  aside)  and 

to,  but  it  differs  in  essential  respects.  the  plea  was  in  terms  disproved,  for 

The  name  was  altogether  different ;  it  was,  that  a  plaint  in  writing 

it  was  a  County  Court  case,  and  issued  against  the  then   plaintiff^ 

there  was  no  description   of   the  not  saying,  '*  by  the  name  of,  SfC.,*' 

address  of  the  person  sued  (as  here  but  implying  that  it  was  in  his  own 

it  must  be  assumed  against  the  now  name,  which  it  was  not. 
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Warwick,  coram  Bramwell,  B.  (a). 

REGINA  V.  COBDEN  and  others. 

J- HE  prisoners  were  indicted  for  having,  on  the  morning  Upon  a  trial 
of  the  1st  of  Novenaber,  brokdh  into  the  counting-house  into  a  booking- 
of  the  Midland  Railway  Station,  at  Nether  Whitacre.  w?y*  tot^Sf " 

Adams  {Markham  with  him),  for  the  prosecution,  pro-  aJJnftted  that 
posed  to  prove  that  the  prisoners,  on  the  night  of  the  Ist  {J'^P"'*!?®" 
of  November,  had  successively  broken  into  the  Stations  of  same  night, 
Wilnecote,  Kingsbury,  Nether  Whitacre  and  Forgehills,  three  other 
on  the  Birmingham  and  Tamworth  Line;  that  some  of  ^°°^J^?^|^^^ 

the  property  taken  from  Nether  Whitacre  had  been  found  t^rec  other 

-,     ,  .  ,  1  ^  stations  on  the 

upon   two   of  the   prisoners,   and   property   taken   from  sameraUway, 

another  station  upon  the  third  ;  and  that  jemmies  had  betngallmiz^d 

been   found   upon   each   of  the  prisoners,  which  corre-  "P  together. 

sponded  with  marks  found  upon  the  doors  and  drawers 

which   had   been   broken  open   at  one  or  other  of  the 

stations. 

Elers,  for  the  prisoner  Gorton,  objected. — This  is  an 
attempt  to  try  four  cases  at  once.  What  was  done  at 
Wilnecote,  or  the  other  two  places,  each  of  which  is  at 
some  distance  from  Nether  Whitacre,  cannot  be  material 
upon  this  indictment,  which  charges  the  prisoner  with  the 
offence  committed  at  Nether  Whitacre  only. 

Adams. — In  R.  v.  Wylie  (J),  Lord  -Ellenbarough  says, 
*'  I  remember  a  case  where  a  man  committed  three  bur- 
glaries in  one  night :  he  took  a  shirt  at  one  place,  and  left 

(a)  This  and  the  following  cases      Cave,  Esq. 
on  this  Circuit  are  reported  by  L.  (6)  1  Boa.  &  Pul,  N.  R.  92. 
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Reoima 

9. 

COBDBN 

and  Others. 


it  at  another;  and  they  were  all  so  connected  that  the 
Court  went  through  the  history  of  the  three  different 
burglaries/' 

Bbah^bll,  B. — I  think  that  evidence  of  the  acts  of 
the  prisoners  during  the  same  night  is  admissible,  in  order 
to  explain  why  none  of  the  property  taken  from  Nether 
Whitacre  was  found  upon  one  of  the  prisoners.  If  it  is 
proved  that  he  was  in  possession  of  other  property  stolen 
from  another  station  on  the  same  night,  that,  with  other 
circumstances^  might  be  evidence  that  all  the  men  had 
been  engaged  in  each  buf^lary,  and  that  the  third  man 
had  received  his  share  of  the  booty  wholly  from  what  was 
taken  from  the  other  stations.  The  events  of  that  night, 
relating  to  these  burglaries,  are  so  intermixed  that  it  is  im- 
possible to  separate  them. 

Verdict,  guilty. 


spring  JssUes, 
Upon  an  in- 
dictment for 
uttering  a 
forged  bill,  the 
previouB  utter- 
ing by  the 
prisoner  of 
other  bills 
forged  in  other 
names  may  be 

Sivcn  in  evi- 
ence  in  proof 
of  guilty  know- 
ledge. 

It  is  impos- 
■ible  to  lay 
down  any 
general  rule  as 
to  the  time 
within  which 
■uch  previous 
utterinff  must 
have  taken 
place  in  order 
to  be  admissi- 
ble in  evidence. 


Coram  Williams,  J. 

REGINA  V.  SALT. 

XHE  prisoner  was  indicted  for  forging  a  bill  for  40/., 
drawn  on  one  Tansley. 

A  second  count  charged  him  with  uttering  it,  knowing 
it  to  be  forged. 

Shee,  Serjt.,  especially  retained  {O'Brien  and  BeasUy 
with  him),  for  the  Crown,  proposed  to  prove  guilty  know- 
ledge by  showing  that  the  prisoner  had,  at  different  times, 
uttered  other  forged  bills  drawn  on  different  persons. 

Kennedy f  for  the  defendant,  objected  to  the  reception  of 
this  evidence. — It  is  competent  to  the  prosecution  to  give 
evidence  of  the  uttering  of  other  forged  bills  drawn  on  the 
same  person,  in  order  to  prove  that  the  defendant  knew 
that  the  acceptance  of  Tansley  was  forged ;  but  the  utter- 
ing of  other  forged  bills,  drawn  upon  other  persons,  cannot 
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be  given  in  evidence,  for  that  can ^ have  no  tendency  to  ^}^^ 
prove  that  the  defendant  knew  the  acceptance  to  the  bill 
in  question  to  be  forged.  It  would  only  be  general  evi- 
dence of  bad  character,  which  cannot  be  adduced.  It  is 
admitted  that,  in  the  case  of  coin  and  bank  notes,  the 
uttering  of  other  coin  or  bank  notes  of  different  denomi- 
nations may  be  given  in  evidence  with  a  view  to  prove 
guilty  knowledge ;  but  they  stand  on  a  different  footing. 
A  person  may  be  easily  deceived  as  to  coin,  and  may 
readily  utter  a  counterfeit  coin  without  knowing  that  it  is 
a  counterfeit.  In  such  a  case  the  possession  or  uttering  of 
other  counterfeit  coin  will  be  very  strong  proof  of  guilty 
knowledge.  The  case  is  the  same  with  bank  notes.  It  is 
different  with  bills  of  exchange.  How  can  the  uttering  of 
a  forged  note  on  A.  prove  that  the  utterer  knew  that  an- 
other bill  accepted  by  B.  was  forged?  The  defendant 
comes  here  prepared  to  meet  one  case — ^that  charged  in  the 
indictment — and  is  called  on  to  prove  himself  innocent  of 
a  vast  multitude  of  charges  ranging  over  five  years.  If 
that  can  be  done,  the  whole  of  a  man's  life  might  be  en- 
quired into  upon  an  indictment  for  uttering  one  forged  in- 
strument. It  is  also  contended  that  any  uttering  of  other 
forged  bills  which  is  tendered  as  evidence  of  guilty  know- 
ledge must  be  of  recent  occurrence.  In  22.  v.  Millard  (a), 
six  weeks  was  considered  a  long  time.  It  is  there  said, 
that  *'  Some  of  the  Judges  seemed  to  think  that  bills  of 
a  different  description  and  denomination  from  that  on 
which  the  prisoner  was  indicted,  ought  not  to  be  given  in 
evidence  against  him ;  and  some  seemed  to  doubt,  too, 
whether  the  distance  of  time  was  not  too  great" 

•  Williams,  J. — I  am  clearly  of  opinion  that  I  am  bound 
to  receive  the  evidence.  The  question  involved  has  passed 
through  the  mindsof  eminent  judicial  personages.  Batlbt, 
J.,  in  the  fourth  edition  of  his  book  on  Bills  of  Exchange, 

(a)  Rust.  &  Ry.  245. 
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1862.  expresses  great  doubts  whether  the  uttering  of  other  forged 
bills,  drawn  on  different  persons,  can  be  given  in  evidence 
in  proof  of  guilty  knowledge;  but  those  doubts  have  since 
been  put  to  rest  by  authority.  In  Reg.  v.  Geering  (a),  the 
principle  has  been  carried  still  further.  There  the  prisoner 
was  indicted  for  poisoning  her  husband  with  arsenic  ;  and 
evidence  that  she  had  committed  other  murders  with 
arsenic  was  allowed  to  be  given,  in  order  to  show  that  in 
the  principal  case  the  arsenic  was  not  administered  by 
mistake.  Upon  the  question  of  time  I  entertain  more 
doubt. 

Skeey  Serjt. — There  is  no  limit  as  to  time  laid  down  in 
the  books.  It  is  entirely  a  question  for  the  consideration 
of  the  jury.  The  object  of  the  evidence  is  to  prove  guilty 
knowledge ;  and  the  proof  will  be  more  or  less  cogent  in 
proportion  as  the  uttering  is  recent  or  otherwise.  A  sys- 
tematic uttering  of  forged  notes,  extending  over  some  period, 
would  be  very  important  in  proof  of  guilty  knowledge.  In 
R,  V.  Ball(b),  evidence  was  given  of  an  uttering  which 
had  taken  place  three  months  previously. 

Williams,  J. — I  am  not  aware  of  any  authority  upon 
this  point.  The  evidence  must  not  be  illusory;  but  the 
Judge  reposes  confidence  in  counsel,  that  they  will  not 
give  in  evidence  what  has  no  tendency  to  prove  guilty 
knowledge,  but  only  to  prejudice  the  prisoner. 

The  evidence  was  then  admitted ;  and 
the  prisoner  was  afterwards  convicted. 

(a)  20  L.  J.,  M.  C.  215.  (b)  1  Campb.  324. 
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Nottingham,  coram  Willes,  J. 
REGINA  V.  CRADOCK. 
J- HE  prisoner  was  indicted  for  bigamy. 

spring  Assiats, 

Cave  appeared  for  the  prosecution.  In  bigamy, 

proof  of  a  mar- 
Merewether  defended  the  prisoner.  riage  in  a 

It  was  proved  that  the  first  marriage  was  performed  in  pr^encTof  riie 

an  Independent  Chapel  by  a  Wesleyan  Methodist  minis-  d^tricrand^* 

ter,  in  the  presence  of  the  registrar  of  the  district  and  twowitncases, 

,  ...  n    •  .  iasuificient 

two  Witnesses ;  and  a  certificate  of  the  marriage  was  pro-  without  pray. 

Merewether  objected  that  the  proof  of  the  marriage  was  "^' 
insufficient.  It  should  have  been  proved  that  the  chapel 
was  duly  registered  for  the  celebration  of  marriages. 
There  is  no  case  that  goes  to  the  length  that  proof  of  the 
registration  of  the  chapel  is  unnecessary.  Reg,  v.  MaU" 
waring  (a)  is  generally  cited  for  that  purpose ;  but  in  that 
case  there  was  proof  that  the  chapel  was  duly  registered. 
So,  also,  in  Reg.  v.  Hawes  {b),  the  superintendent  registrar 
produced  the  register  of  the  place  where  the  marriage  was 
celebrated,  although  that  fact  is  not  slated  in  the  marginal 
note. 

WiLLES,  J. — This  point  was  discussed  in  Reg.  v.  iifan- 
waring,  where  four  of  the  Judges  were  of  opinion  that 
proof  that  the  marriage  was  celebrated  in  a  chapel,  in  pre« 
sence  of  the  registrar  of  the  district,  was  sufficient  without 
proving  that  the  chapel  was  registered.  I  do  not  think  I 
ought  to  throw  any  doubt  on  the  validity  of  these  mar- 
riages by  reserving  the  point.  I  will,  however,  consult  the 
Chief  Baron. 

WiLLEs,  J.,  after  consulting  the  Chief  Baron,  stated, 
that  they  were  both  of  opinion  that  there  was  nothing  in 
the  point. 

The  prisoner  was  convicted. 

(a)  Dears.  &  B.  C.  C.  132.  (6)  1  Den.  C.  C.  270. 

VOIi.  III.  3  L  F.F. 
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Warwiokf  coram  Bramtpellf  B. 
REGINA  V.  RIDGWAY  and  anothbb. 


Whittr  Attixgs.   ^^Y^ 

If  a  man  is  JL  HE  prisoners  were  indicted  for  obtaining  three  shillings 

article  by  fi'om  John  Smithy  by  falsely  pretending  that  a  load  of  coal 

folseKr^'ropro-  Contained  fourteen  hundred  weight,  whereaSi  in  truth  »nd 

wntathe  in  fact,  it  contained  only  ten  hundred  weight. 

weight  to  be  ^       '  ,      _  %  .  .  ,  , 

preater  than  (t  It  appeared  frooi  the  evidence,  that  the  prisoners 
^tains^pay-  ^  brought  the  load  of  coal  to  the  prosecutor's  door,  and 
"lumtfw  *  agreed  to  sell  it  to  him  for  ninepence  a  hundred  weight 
greater  than  They  weighed  the  coal  into  the  prosecutor's  cellar,  and 
he  is  indictable  Stated  the  weight  to  be  fourteen  hundred  weight,  where- 
money^by  fiSse  "P^°  ^^®  prosecutor  gave  them  ten  shillings  and  sixpence, 
pretences.  Suspicion,  however,  having  afterwards  crossed  his  mind, 
selling  the        he  had  the  coal  re-weighed,  and  found  it  to  weigh  ten 

article  for  a         i        j     j        •   i.        i 

lump  sum,  and  hundred  weight  only. 

the  false  repre-  Elers,  for  the  prisoners,  contended  that  there  was  no 
the  weight  to  sufficient  false  pretence.  The  statement  of  the  prisoners 
pwchaMr^to  ^^^^  ^^^  ^^^^  weighed  fourteen  hundred  weight  was  a 
conclude  the      mere  naked  lie,  and   not  a   false  pretence.     In  Hex  v. 

bargain. 

Reid{a)y  it  was  held,  that  a  mere  false  affirmation  as  to 

the  weight  of  a  load  of  coals  is  not  indictable.  It  is  true 
that  that  case  is  in  some  points  overruled  by  Regina  t. 
Shenoood(b);  but  in  the  last-named  case,  Cockbubn,  C.  J., 
says, ''  It  is  to  be  observed,  that  it  was  not  while  selling 
the  article  that  the  prisoner  represented  the  quantity  to 
be  greater  than  it  was ;  but,  having  sold  the  article  and 
delivered  it,  when  there  came  to  be  a  question  about  the 
price,  he  represented  the  quantity  to  be  four  hundred 
weight  more  than  it  really  was.  Here  the  false  affirma- 
tion as  to  the  weight  was  made  in  the  course  of  the  bar- 
gain, and  was  nothing  more  than  a  puflP." 

(a)  7  Car.  &  P.  848.  L.  J.,  M.  C.  81. 

(6)  Dmupi.  &  a  C.  C.  251 1  26 


MIDLAND  CIRCUIT. 


839 


Bramwell,  B.— Ill  Hex  ▼.  Reid^  there  is  said  to  have 
been  nothing  more  than  mere  false  affirniationsy  except  as 
to  the  false  weighty  and  nothing  to  connect  the  affirmation 
as  to  the  weight  with  tlie  sale  of  the  coal.  That  may 
possibly  mean,  that  a  mere  expression  of  opinion  as  to  the 
value  is  not  indictable,  and  that,  in  that  case,  there  was 
no  allegation  in  the  indictment  to  connect  the  sale  of  the 
coals  with  the  use  of  the  weight.  That  case,  however,  is 
so  preposterously  stated  that  it  is  impossible  to  form  any 
satisfactory  opinion  upon  it.  In  this  case  I  am  satisfied 
that  there  is  an  indictable  false  pretence.  If  a^  man  is 
selling  an  article,  such  as  a  load  of  coal,  for  a  lump  sum, 
and  makes  a  false  statement  as  to  its  weight  or  quantity, 
for  tiie  purpose  of  inducing  the  intended  purchaser  to 
complete  the  bargain,  that  is  not  a  false  pretence  within 
the  statute.  But  if  he  is  selling  it  by  quantity,  and  says 
there  is  a  greater  quantity  than  there  really  is,  and  thereby 
gets  paid  for  a  quantity  of  coal  over  and  above  the  quantity 
delivered,  I  am  quite  satisfied  he  is  indictable. 

Verdict,  guilty. 


li«2. 


ReoiKA 

0. 
ElDOWAT 

and  Another. 


Derby f  coram  Martin,  B. 

1863. 

REGINA  V.  TOWNLEY.  ^^'^ 

Winter  j/tttMet, 

JLhE  prisoner  was  indicted  for  the  murder  of  Elizabeth  Where,  upon  a 

.  trial  for  niur- 

Good  wm.  der,  the  plea  of 

Boden,  Q.C.  (specially  retained),  and  BrUtowe,  ap-  Lp?lKet^' 
peared  for  the  prosecution.  J>®"  (o']^«  ^ 

*^  '^  ^  jury  18,  did  the 

Macaulay,  Q.C,  and  Serjt.  O^Brien  (both  specially  priaoner  do  the 
retained),  with  Stephen,  defended  the  prisoner.  delusion,  be- 

From  the  opening  statement  of  the  counsel  for  the  pro-  oth^erfhan^jt^ 
secution,  and  from  the  evidence,  it  appeared  that,  about  ^^^"^    '^^^ 

'^'  '  knew  what  he 

was  doing,  and 
that  it  was  likely  to  cause  death,  and  was  contrary  to  the  law  of  God  and  man,  and  that  the 
law  directed  that  persons  who  did  such  acts  should  be  punished,  he  is  guilty  of  murder. 

3l2 
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1803.        four  yeare  preTiously,  the  prisoner,  who  was  a  member  of 
a  respectable  family  in  Manchester,  became  eng^ed   to 
the  deceased.    That  engagement  was  disapproved  of  by 
the  lady's  friends,  and  was  at  first  broken  off,  but  was 
renewed   shortly  afterwards,  and    continned  up  to   the 
middle  of  August  last.    About  that  time  the  lady  met 
with  some  one  whom  she  preferred  to  the  prisoner,  and 
she  wrote  to  the  latter  to  break  off  her  engagement  with 
him.     In  reply  to  this  and  one  or  two  other  letters,  written 
about  the  same  time,  and    on    the  same  subject,   the 
prisoner  wrote  three  very  sensible  letters  to  Miss  Good* 
win,  to  the  effect  that  he  should  not  stand  in  her  way,  if 
she  was  resolved  to  part  with  him,  but  that  he  should 
prefer  to  have  an  interview  with  her,  and  hear  her  deter- 
mination from  her  own  lips.     Accordingly,  on  the  20th  of 
August,  the  prisoner,  with,  the  knowledge  and  approval  of 
his  mother  and  sister,  left  Manchester  for  Derby,  on  his 
way  to  Wigwell  Grange,  where  the  lady  lived  with  her 
grandfather.  Captain  Goodwin.    On  the  following  morn- 
ing he  left  Derby  and  went  to  Whatstandwell  Bridge 
Station,  the  nearest  point  to  Wigwell  Grange,  where  he 
was  seen  by  the  landlady,  of  the  Bull's  Head  Inn,  who 
had  some  conversation  with  him,  and  to  whom  he  appeared 
perfectly  sane.    After  leaving  the  Whatstandwell  Station, 
the  prisoner  went  past  Wigwell  Grange  to  Wirksworth, 
where  he  saw  the  Rev.  Herbert  Harris,  vrith  whom  he 
had  a  long  conversation  on  the  subject  of  his  relations 
with  Miss  Goodwin.  He  appeared  to  this  witness  also  to  be 
perfectly  sane,  and  left  Wirksworth  with  the  intention  of 
obtaining  an  interview  with  the  deceased.    He  arrived  at 
the  Grange  about  six  o'clock  in  the  evening,  and  went  with 
Miss  Goodwin  into  the  gardens  attached  to  the  house* 
About  half-past  eight  o'clock    the    same  evening,    the 
prisoner  and  Miss  Goodwin  were  seen  a  short  distance 
from  the  Grange  walking  along  a  lane  in  the  direction  of 
the  house.    A  little  later,  the  deceased  was  found  by  a 
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labouring  man  about  the  same  place,  with  her  throat  cut  1B63. 
in  three  places.  The  prisoner,  who  was  standing  sixty  or 
eighty  yards  further  down  the  road,  came  up^  and  assisted 
to  carry  her  to  the  house,  repeatedly  stating  in  answer  to 
questions  put  by  diflferent  persons  who  came  up,  that  he 
had  done  it,  and  should  be  hanged  for  it.  He  also  said 
several  times,  "  Poor  Bessie ;"  adding,  "  You  should  not 
have  proved  false  to  me.*'  Miss  Goodwin  died  as  she 
was  being  carried  to  the  Grange,  and,  on  their  arrival 
there  with  the  body,  Captain  Goodwin  met  them,  and 
wanted  to  know  what  was  amiss.  The  prisoner  answered, 
''It  is  your  granddaughter,  Betsy,  murdered;''  and,  on 
being  asked  what  made  him  do  it,  replied,  ''She  has 
deceived  me;  and  the  woman  that  deceives  me  must  die;" 
adding,  "I  told  her  I  would  kill  her.  She  knew  my 
temper."  The  prisoner  behaved  throughout  with  apparent 
indifference,  and,  on  the  arrival  of  the  police,  said  that  he 
wished  to  give  himself  up  for  murdering  the  young  lady. 
He  also  said,  "  I  am  far  happier  now  I  have  done  it  than 
I  was  before,  and  I  trust  she  is." 

For  the  defence  the  plea  of  insanity  was  set  up.  The 
learned  counsel  stated  that  insanity  had  existed  in  the 
prisoner's  family.  The  sister  of  the  prisoner's  maternal 
grandfather  had  destroyed  herself^  and  was  supposed  to 
be  insane.  A  great  uncle  on  the  maternal  side  had  ten 
children,  of  whom  five  were  insane ;  and  another  had  six 
children,  of  whom  one  had  been  insane.  The  taint  had 
also  shown  itself  in  the  family  of  a  cousin.  The  prisoner 
himself  was  described  as  being  of  a  very  affectionate  and 
humane  disposition,  very  reserved  to  strangers,  extremely 
impulsive  and  excitable  at  times,  a  man  with  very  little 
hope,  looking  despondingly  at  most  things,  a  close  and  at- 
tached friend,  of  quiet  and  refined  manners,  a  good  linguist 
and  an  excellent  musician,  but  with  a  very  poor  capacity 
for  business.  On  receipt  of  Miss  Goodwin's  letter,  expres- 
sing a  desire  to  break  off  the  engagement,  he  was,  in  the 
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1869.  language  of  his  mother,  in  such  an  excited,  sappressed 
state  of  feeling  that  she  asked  a  friend  to  sit  op  all  night 
with  him.  The  next  morning  he  appeared  very  excited, 
bat  extremely  calm.  He  had  not  been  in  bed,  and  took 
▼ery  little  to  eat  or  drink  that  day,  passing  a  great  part  of 
the  time  on  the  sofa  in  a  restless  condition,  his  hands  and 
feet  twitching  nervously.  He  continued  in  a  state  of  sup- 
pressed excitement  for  the  three  or  four  days  which  elapsed 
between  his  receipt  of  Miss  Goodwin's  first  letter  and  his 
setting  out  for  Wigwell  Grange  to  obtain  an  interview  with 
her.  When  he  arrived  at  Derby  on  the  night  of  the 
20th  of  August,  he  appeared  to  the  waiter  at  the  Midland 
Hotel  to  have  a  wild  excited  appearance  about  bis  eyes, 
lie  walked  up  and  down  the  coffee-room,  muttering  to 
himself,  and  was  very  strange  in  his  manner. 

In  addition  to  the  evidence  offered  in  proof  of  these 
statements,  the  following  witnesses  were  called  to  speak  to 
the  prisoner's  state  of  mind  while  confined  in  Derby  Gaot 
after  the  commission  of  the  act : — 

The  Rev.  John  Leighton  Figgins. — I  have  conversed 
with  the  prisoner  since  he  has  been  in  prison,  and  should 
set  him  down  as  a  person  deficient  in  what  I  might  call 
logical  conclusion.  If  not  knowing  the  difference  betweeo 
good  and  evil  is  a  sign  of  derangement,  I  shouM  say  he  is 
now  deranged. 

Cross-examined. — When  I  say  that  he  does  not  know 
the  difference  between  right  and  wrong,  I  mean  that  there 
are  certain  things  which  I  consider  sinful  and  which  be 
does  not.  He  was  rational  in  the  sense  of  understanding 
what  I  said. 

Dr.  Forbes  Winslow. — I  have  seen  the  prisoner  twice 
in  the  presence  of  the  governor  of  the  gaol.  He  was  not 
aware  of  my  name  or  of  the  object  of  my  visit,  and  his 
behaviour  was  quite  natural  and  not  assumed.  I  talked 
to  him  largely  on  the  subject  of  the  crime ;  and  I  am  of 
opinion  that  at  this  present  moment  he  is  a  man  of  de- 
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rftfiged  intellect.  He  told  me  thut  he  did  not  rteognite  he  had        lUe^. 

committed  any  crime  at  all,  neither  did  he  feel  any  degree       j[^^^ 

of  pain,  regret,  contrition  or  remofse  for  what  he  had  dotle«  <<. 

I  endeavoured  to  impress  on  his  mind  the  serious  naturd 

of  the  crime  he  had  committed.     He  repudiated  the  idea 

«)f  its  being  a  crime,  either  agalbst  God  or  man,  and,  ia 

reply  to  some  observation  of  mine,  attempted  to  justify 

the  act,  alleging  that  he  considered  Miss  Ooodt^in  as  hid 

own  property ;  that  she  had  been  illegally  wrested  frooi 

him  by  an  aCt  of  violence ;   that  he  vieli^ad  her  in  the 

light  of  his  wife  who  bad  committed  an  act  of  adultery  ^ 

and  that  he  bad  as  perfect  a  right  to  deal  with  her  life  aa 

he  had   with  any  other  description  of  property^  bA  the 

money  ill  his  pocket,  &c.     1  endeavoured  to  prove  to  him 

the  gross  absurdity  of  his  statement  and  the  enormity  of  hid 

offence  ;  and  he  replied,  **  Nothing  short  of  a  miracle  can 

alter  my  opinions."    The  expression  that  Miss  Goodwin 

was  his  property  was  frequently  repeated^     He  killed  her^ 

he  said,  to  recover  and  repossess  bimSelf  of  property  which 

had  been  stolen  from  him*     I  couki  not  disturb  this,  as  I 

thought,  very  ihsane  idea.     I  said   '^  Suppose  any  one 

robbed  you  of  a  pie tu re/ what  course  would  you  take  to 

recover  it  ?"     He  daid  he  would  demand  its  restitution^ 

and,  if  it  were  tioi  granted,  he  would  take  the  person's  life 

witbcmt  compunction.     I  remarked  that  he  had  no  right 

to  take  the  law  into  bis  own  hand^ ;  he  should  have  re<^ 

course  to  legal  measures  to  obtain  restitution.    He  replied, 

that  he  recognized  the  right  of  no  roan  to  sit  in  judgment 

upon  him.     He  waA  a  free  agent,  and,  as  he  did  not  bring 

himself  into  the  world  by  any  action  of  bis  oWn,  be  had 

perfect  liberty  to  think  attd  act  as  he  pleased,  irrespective 

of  any  one  else.    I  regard  these  expressions  as  the  efidenca 

of  a  diseased  intellect     On  the  last  occasion  of  my  seeing 

him,  be  said  that  he  had  been  for  some  weeks  previously 

to  the  Slst  of  August  under  the  influence  of  a  conspiracy* 

There  were  six  conspirators  plotting  against  him  with  A 


844  CASES  ON  THE 

1863.        view  to  destroy  him,  with  a  chief  conspirator  at  their  head. 
"^^^^^      This  conspiracy  was  still  going  on,  while  he  w^as  in  prison, 
V.  and  he  had  no  doubt  that,  if  he  was  at  liberty,  they  would 

continue  their  operations  against  him.  and,  in  order  to 
escape  their  evil  purposes,  he  would  have  to  leave  the 
country.  He  became  much  excited,  and  assumed  a  wild, 
maniacal  aspect.  I  am  satisfied  that  aspect  was  not  simu- 
lated. I  could  not  get  from  him  the  names  of  the  coo* 
spirators. 

Macaulay.^-X(  the  present  state  of  mental  derangement 
existed  on  the  21st  of  August,  would  it  be  likely  to  lead  to 
the  commission  of  the  act  which  forms  the  subject  of  this 
enquiry  ? 

Dr.  Forbes  Winslow. — Most  undoubtedly.  Assuming 
him  to  have  been  on  the  21st  August  as  he  was  on  the  two 
occasions  when  I  saw  him,  I  do  not  believe  that  be  was  in 
a  condition  of  mind  to  estimate  like  a  sane  man  the  nature 
of  his  act  and  his  legal  liability. 

Cross-examined.  —I  should  class  his  case  as  one  of  general 
derangement  He  does  not  appear  to  have  a  sane  opinion 
on  a  moral  point.  I  have  no  doubt  he  knows  that  these 
opinions  of  his  are  contrary  to  those  generally  entertained, 
and  that,  if  acted  upon,  they  would  subject  him  to  punish- 
ment I  should  think  be  would  know  that  killing  a  person 
was  contrary  to  law  and  wrong  in  that  sense.  I  should 
think  from  his  saying  he  should  be  hanged ;  that  he  knew 
he  had  done  wrong.  His  moral  sense  was  more  vitiated  than 
I  ever  found  that  of  any  other  human  being.  His  opinions 
were  pretty  much  those  of  atheists,  but  he  was  beyond 
atheism.  He  seemed  incapable  of  reasoning  correctly  on 
any  moral  subject  He  denied  the  existence  of  a  Grod  and 
of  a  future  world.  He  said  it  was  a  matter  of  perfect  in- 
difference whether  he  was  dead  or  alive. 

Re-examined. — He  merely  gave  utterance  to  these  opi- 
nions dogmatically,  and  seemed  incapable  of  arguing  upon 
them. 
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Dr.  Gisborae,  the  surgeon  of  the  gaol,  gave  similar  evi-  1868. 
dence,  and  added,  that  the  prisoner's  condition  at  this  time 
ifvas  similar  to  his  condition  when  he  was  brought  to  the 
gaol  in  August.  The  prisoner  stated  to  hiro  that  he  looked 
upon  a  woman  engaged  to  him  in  the  same  light  as  his  wife, 
and  that  he  ought  to  have  the  same  control  over  his  wife  as 
over  any  portion  of  his  personal  property. 

Cross-examined. — ^The  prisoner's  language  implied  that 
he  knew  that  what  he  had  done  was  punishable ;  but  I 
believe  that,  if  it  were  possible,  he  would  repeat  the  offence 
to-morrow. 

JBoden,  in  reply,  contended  that  the  evidence  for  the  de- 
fence showed  that  the  prisoner  knew  the  nature  and 
quality  of  his  act,  and  that  it  was  prohibited ;  and  al- 
though, owing  to  a  state  of  mind  differing  from  that  of  the 
majority  of  men,  he  conceived  that  his  act  was  right,  yet 
it  was  clear  that  he  well  knew  that  others  thought  it 
wrong. 

Martin,  B.  (to  the  jury). — The  act  of  the  prisoner 
amounted  to  murder,  subject  only  to  the  question  of  in-> 
sanity.  No  one  could  doubt  that  the  prisoner  knew  what 
he  was  doing,  and  that  it  would  cause  death.  Unless  he 
was  insane,  therefore,  under  those  circumstances  he  was 
guilty  of  murder.  No  word  was  more  vague  than  insanity. 
Probably,  there  was  not  one  of  the  jury  but  was  acquainted 
with  some  man  who  was  in  the  habit  of  doing  extraordi- 
nary actions,  and  of  whom  people  said,  **  Why,  that  man 
must  be  insane !"  Two  years  ago  an  investigation  took 
place  into  the  condition  of  mind  of  a  gentleman  from  the 
eastern  parts  of  the  country.  There  was  a  long  inquiry, 
which  excited  great  public  interest,  and  there  was  a  great 
divergence  of  opinion  among  medical  men.  Great  eccen- 
tricity of  conduct  on  the  part  of  that  person  was  shown, 
yet  there  was  nothing  to  relieve  him  from  criminal  re* 
sponsibility.     Probably  he  was  not  the  wisest  of  men,  yet 
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1M8«  he  was  of  suflScient  inteflect  to  take  care  of  himself  and 
•▼Old  doiag  injury  to  others.  There  was  a  somewhat  simi- 
lar caae  at  the  last  Gloucester  Assizes,  in  which  a  yoong 
lady  was  ander  the  impression  that  a  number  of  ladies  had 
fornaed  an  unfounded  dislike  to  her.  In  all  probability 
she  was  labouring  under  a  delusion  with  respect  to  those 
persons,  yet  she  was  aa  subject  to  the  criminal  law  as  any 
pentou  in  that  Court.  What  the  law  meant  by  an  insane 
itian  was  a  man  who  acted  under  delusionsi  and  Supposed  a 
state  of  things  to  exist  which  did  not  exist,  and  acted 
thereupon.  A  man  who  did  so  was  under  a  delusion^  and  a 
person  so  labouring  was  insane.  In  one  species  of  insanity 
the  patient  lost  his  mind  altogether  and  had  nothing  but 
instinct  left.  Such  a  person  would  destroy  his  fellow 
creatures  as  a  tiger  would  his  prey,  by  instinct  only.  A 
man  in  that  state  had  no  mind  at  all,  and,  therefore,  was 
not  criminally  responsible.  The  law,  however,  went  further 
than  that.  If  a  man  labouring  under  a  delusion  did  some- 
thing of  which  he  did  not  know  the  real  character,  some- 
thing of  the  effect  and  consequences  of  which  he  was  igno- 
rant, he  was  not  responsible.  An  ordinary  instance  of 
such  a  delusion  was  where  a  man  fancied  himself  a  king 
and  treated  all  around  him  as  his  subjects.  If  such  a  man 
were  to  kill  another  under  the  supposition  that  he  was  ex-* 
ercising  bis  prerogative  as  a  king,  and  that  he  was  called 
bpon  to  execute  the  -other  as  a  criminal,  he  would  not  be 
responsible.  The  result  was  that,  if  the  jury  believed  thai 
at  the  time  the  act  was  committed  the  prisoner  was  labour^ 
ing  under  a  delusion,  and  believed  that  he  was  doing  an 
act  which  was  not  wrong,  or  of  which  he  did  not  know  the 
consequences,  he  would  be  excused.  If,  on  the  other  hand, 
be  well  knew  that  his  act  would  take  away  life,  that  that 
aet  was  contrary  to  the  law  of  Ood  and  punishable  by  the 
law  of  the  land,  he  was  guilty  of  murder.  That  was  the 
real  qaestion  they  had  to  try.  In  his  opinion  the  law 
npon  the  subject  was  best  laid  down  by  Justice  hM  BjlanCs 
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as  abl6  a  Judge  as  ever  sat  on  the  bench.  JoAtfce  L«  Sg0a 
Blanc,  in  the  case  alladed  to,  observed  to  the  jury  that  it  V^" 
was  for  them  to  determine  whether  the  prisoner,  when  be 
committed  the  oiFence  with  which  he  stood  chaffed,  was 
incapable  of  distinguishing  right  from  wrong,  or  under  the 
influence  of  any  illusion  which  rendered  bis  mind  at  the 
moment  insensible  of  the  nature  of  the  act  he  was  about  t6 
commit;  since  in  that  case  he  would  not  be  legally  respon- 
sible for  his  conduct.  On  the  other  hand,  provided  they 
should  be  of  opinion  that  when  he  committed  the  otknct 
he  was  capable  of  distinguishing  right  from  wrong,  and  not 
under  the  influence  of  such  an  illusion  as  disabled  him 
from  discerning  that  he  was  doing  a  wrong  act,  be  would 
be  amenable  to  the  justice  of  bis  country  and  guilty  in  the 
eye  of  the  law.  That  in  bis  (Baron  Martin's)  opinion  was 
a  correct  statement  of  the  law.  He  should  not  allude  to 
Bellingham*s  case,  because  many  were  of  opinion  that  that 
was  an  unsatisfactory  trial.  In  OSbrd's  case,  the  late 
Lord  Lynduurst  told  the  jury  that  they  most  be  satisfied, 
before  they  could  acquit  the  prisoner  on  the  ground  of  in^- 
sanity,  that  he  did  not  know  when  he  committed  the  act 
what  the  effect  of  it,  if  fatal,  would  be.  l¥rtb  reference  to 
the  crime  of  murder,  the  question  was,  did  he  know  that 
he  was  committing  an  oflTence  against  the  taws  of  Ood  and 
nature?  In  Oxford's  case.  Lord  Dxnmak  said,  ''Some- 
thing has  been  said  aboat  the  power  io  contract  and  to 
make  a  will ;  but  I  think  that  those  things  do  not  supply 
any  test.  The  question  is,  whether  the  prisoner  was  la^ 
bouring  under  that  species  of  insanity  which  satfs6es  yoa 
that  he  was  quite  unaware  of  the  nature,  character  and  con*- 
sequences  of  the  act  which  he  was  committing,  or,  in  other 
words,  whether  be  was  under  the  influence  of  a  drseased 
mind,  and  was  really  unconscious  at  the  time  he  wtrs  com- 
mitting the  act  that  it  was  a  crime.^  His  LoRDsiirip  con- 
tinued, that  the  jury  must  judge  of  the  act  by  the  prisoner's 
statements,  and  by  what  he  did  at  iht  time.     Unless  they 
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1863:  were  satisfied — ^and  it  was  for  the  prisoner  to  make  it  out— 
that  be  did  not  know  the  consequences  of  his  act,  or  that 
it  was  against  the  law  of  God  and  man  and  would  subject 
him  to  punishment,  he  was  guilty  of  murder.  His  Lord* 
SHIP  then  went  most  carefully  through  the  evidence.  The 
prisoner's  letters  appeared  to  be  as  sensible  letters  as  he 
had  ever  read.  Again,  the  reason  the  prisoner  gave  for  his 
act  was  ''She  should  not  have  proved  false  to  me."  Now, 
if  his  real  motive  was  that  he  conceived  himself  to  have 
been  ill-used,  and  either  from  jealousy  of  the  man  who  was 
preferred  to  him,  or  from  a  desire  of  revenge  upon  her, 
committed  the  act,  that  would  be  murder.  Those  were 
the  very  passions  which  the  law  required  men  to  control, 
and  if  the  deed  was  done  under  the  influence  of  those  pas- 
sions there  was  no  doubt  that  it  was  murder.  The  pri- 
soner's expression  that  he  should  be  hanged  for  it  indicated 
that  he  knew  the  consequences  of  his  act.  Another  rea- 
son he  gave  for  what  he  had  done  was,  *^  The  woman  who 
deceives  me  must  die."  If  a  young  lady  promised  to 
marry  a  man  and  then  changed  her  mind,  it  might  be  truly 
said  that  she  deceived  him ;  but  what  would  be  the  con- 
sequences to  society  if  men  were  to  say  every  woman  who 
treated  them  in  that  way  should  die,  and  were  to  carry  out 
these  views  by  cutting  her  throat?  The  prisoner  claimed 
to  exercise  the  same  power  over  a  wife  as  he  could  lawfully 
exercise  over  a  chattel,  but  that  was  not  a  delusion,  nor 
like  a  delusion.  It  was  the  conclusion  of  a  man  who  had 
arrived  at  results  different  from  those  generally  arrived  at 
and  contrary  to  the  laws  of  God  and  man,  but  it  was  not 
a  delusion.  Evidence,  indeed,  had  been  given  of  an  actual 
delusion  in  the  prisoner's  mind  in  supposing  that  there  was 
a  conspiracy  against  him.  That  was  an  apt  and  common 
.instance  of  delusion.  There  was  also  evidence  of  insanity 
in  the  maternal  line,  and  it  was  true  that  insanity  was  he- 
reditary and  did  descend  in  families.  The  object  of  that 
was  to  show  that  it  was  possible  and  not  unlikely  that  the 
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hereditary  taint  might  exist  in  the  prisoner.  All  the  evi-  1863. 
dence,  however,  failed  to  show  the  existence  of  any  delu- 
sion ip  the  prisoner's  mind  which  could  explain  this  act. 
None  of  his  family  conceived  him  to  be  mad.  It  was  clear 
that  such  an  idea  had  not  entered  into  their  mind,  or  they 
would  not  have  recommended  him  to  go  and  see  Miss 
Goodwin.  They  treated  him  as  sane  from  beginning  to 
end,  as  a  proper  person  to  contract  matrimony  and  re- 
engage the  affections  of  this  young  woman.  The  account 
of  his  state  of  mind  upon  receiving  her  letters  was  most 
probably  correct.  Most  men  would  probably  suffer  in  the 
same  way  under  similar  circumstances.  It  had  been  said 
by  one  of  the  witnesses  that  the  prisoner  did  not  know  the 
difference  between  good  and  evil.  If  that  was  a  test  of  in- 
sanity many  men  were  tried  who  did  not  know  that  differ- 
ence. In  truth  it  was  no  test  at  all.  The  idea  of  a  con- 
spiracy was  a  delusion ;  but  the  mere  setting  himself  up 
against  the  law  of  God  and  man  was  not  a  delusion  at  all. 
The  question  for  the  jury  was,  was  the  prisoner  insane, 
and  did  he  do  the  act  under  a  delusion,  believing  it  to  be 
other  than  it  was  ?  If  he  knew  what  be  was  doing,  and 
that  it  was  likely  to  cause  death  and  was  contrary  to  the 
law  of  God  and  man,  and  that  the  law  directed  that  per- 
sons who  did  such  acts  should  be  punished^  he  was  guilty 
of  murder. 

Verdict,  guilty  (a). 

(a)   Vide  Regina  y.  Bwrlon^  ante. 
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Lincoln,  coram  Cockburn,  C  J, 
1863. 

^^v^  CAWTHRA  AND  AKOTH*E  9.  BILLIAT. 

Summ$rJuUts.  ^~^ 

Uponadupute  xHIS  was  an  action  for  not  deliTering  certain  wool  ac- 

theplaintifii      cording  to  agreement.     The  defendant  denied  the  agree- 
•nd  the  de-         mani 
feodant  ai  to      *"«"'•• 

wWc*h™m7"      ^^y«,  Serjt.,  and  Merewether,  for  the  plaintigs, 

add  by  the^"       MaoQulay,  Q^C,  and  BeoBkjf,  for  the  defendaot* 

former,  the  The  plaintiffs  were  in  partnership  at  woolstapiers,  at 

fng^'u^er^^e^  Bradford,  and  their  case  was  that,  on  the  14th  of  Jone, 

direction  of  a     ig5Q^  Mr.  Cswthra  went  to  Newark  market,  and  there 

tnird  penoOf 

who  told  him     saw  the  defendant,  who   is  a  farmer  at  Honingtoo,  in 

tifthadcoo"'  Lincolnshire,  aboat  the  purchase  of  his  wool.     The  de- 

«?.*!?  V^\    fendant  had  about  179  tods  of  wool  for  sale,  for  which  he 

mit  tbe  aitpute 

to  arbitration,  wanted  38#.  Gd.  per  tod ;  and  he  also  required  that  the 

wool  in  the  wool  should  be  put  up  into  sheets,  and  carried  away  and 

ahee^a.  and  P^'^  ^^^  '^^  ^^®  course  of  a  fortnight  or  three  weeks.     Mr. 

^^*tn^''  "P®"  Cawthra  was  willing  to  agree  to  this  condition,  but  would 

railway  station,  only  give  38«.  per  tod,  which  the  defendant  refused  to 

quendyron  ftccept.     Ultimately  it  was  arranged  that  Mr.  Cawthra 

th^laLtffs  ^iiouU  consider  the  matter  for  an  hour,  and,  if  he  decided 

refilled  to  COD-  on  agreeing  to  the  defendants  terms,  should  send  a  Mr. 

aent  to  the  n     t  •  .         i   .     •  /*•  t  i^r  «       « 

arbitraaon,  Rusbton,  wbo  was  the  plaintiffs    agent  at  Newark,  down 

again^'^wd,    ^  ^^^  station  to  meet  the  defendant  and  tell  him  so.     Mr. 
that  the  deU.     Cawthra  did  decide  on  accepting  the  terms  offered,  and 

▼ery  was  con-  '^      °  ' 

ditional  sent  Rushton  down  to  the  station   to   say  so  ;   but,  as 

wM^notsuffi-     Rushton  had  since  died,  the  plaintiffs  could  give  no  evi- 

the"caM^t*of  ^^^^^  of  what  had  passed  between  him  and  the  defendant 

F*  *di!"'*  ^^    ^°  *^®  ^^^  ^^  ^^^^*  ^^®  plaintiffs  wrote  to  say  that  Mr. 

Cawthra  would  come  to  the  defendant's  to  put  up  and 

pay  for  the  wool  on  the  following  Monday  or  Tuesday. 

The  defendant  received  this  letter  on  the  26th,  and  wrote 

on  the  same  day  to  say  that  the  week  or  ten  days  he  had 
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agreed  to  allow  the  plaifltiflTs  had  expired,  and  that  be  had 
Bold  the  wool  to  some  one  else  on  the  previous  day.  In  tha 
interval  between  the  conversation  at  Newark  and  the  date 
of  this  letter,  the  price  of  wool  bad  risen  about  3^.  a  tod* 
On  the  following  Thursday  Mr.  Cawthra  went  to  Honing* 
ton,  and  saw  the  defendant,  who  repeated  his  statement 
that  the  wool  had  been  sold.  Mr.  Cawthra  retfjrned 
home,  but  a  Mr.  Bell  took  upon  himself  to  arrange 
matters,  and,  having  gone  over  to  see  the  defendant,  wrote 
to  the  plaintiffs  to  come  over  to  Honington  for  tbe  wool 
and  pay  for  it.  .  Mr.  Cawthra  accordingly  sent  Rushton  to 
Honington  to  pack  up  the  wool,  and  himself  went  to 
Grantham  to  meet  the  defendant  and  Bell,  and  pay  for 
it.  On  getting  to  Grantham,  Mr.  Cawthra  found  that  the 
wool  had  already  arrived  there  from  Hpnington>  and  was 
standing  on  a  railway  truck,  packed  up  in  the  plaintifls' 
sheets.  He  then  went  to  the  Angel  Hotel,  wher^  he 
found  the  defendant  and  Mr.  Bell,  the  latter  of  whom 
produced  the  paper  containing  what  purported  tp  be  a 
reference  of  the  matter  to  himself  as  arbitrator,  which  he 
wished  both  parties  to  sign.  Mr.  Cawthra,  however, 
refused  to  sign  the  paper,  but  was  willing  to  pay  for  the 
wool  at  88s.  6d.  per  tod.  As  the  defendant  refused  this 
offer,  tbe  parties  separated. 

The  defendant's  case  was,  that,  at  the  interview  with  Mr. 
Cawthra  in  Newark  market,  nothing  had  been  said  about 
putting  up  the  wool  in  a  fortnight  or  three  weeks,  but  that, 
when  Rushton  came  to  him  at  the  station  to  tell  him  that 
Mr.  Cawthra  would  buy  the  wool,  the  defendant  had 
added  a  condition  that  the  wool  should  be  taken  away  or 
paid  for  within  a  week  or  ten  days,  as  he  wanted  the 
money  to  pay  his  rent.  As  the  plaintiff  had  not  taken 
away  the  wool  within  the  ten  days,  he  had  agreed  to  sell 
it  to  some  one  else,  but  the  sale  had  gone  off.  Soon  after, 
Mr.  Bell  came  to  the  defendant,  and  said,  **  I  have  seen 
the  party  that  was  to  have  your  wool.    They  are  willing 
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1863:        that  I  should  arbitrate  for  it,  if  you  are  willing."    The 

Q^^  defendant  expressed  his  willingness,  upon  which  Mr.  Bell 

and  Another    told  him  to  put  the  wool  into  the  sheets  and  lake  it  to 

J^iLLiAT.      Grantham,  and  go  himself  to  Grantham,  to  the  Angel,  to 

meet  Mr.  Cawthra  there,  and  have  the  arbitration  settled. 

That  had  all  been  done  accordingly,  and  they  had  met  at 

the  Angel ;   but,  as   Mr.  Cawthra  would   not  sign  the 

paper,  they  had  separated  again  without  coming  to  any 

arrangement    The  wool  had  afterwards  been  taken  out  of 

the  sheets,  which  were  sent  back  to  the  plainfifis. 

His  Lordship  remarked  that,  without  adverting  to  the 
conflict  of  evidence  as  to  the  existence  of  any  contract  at 
all,  it  was  difficult  to  see  how  the  plaintiffs  could  get  over 
the  Statute  of  Frauds.  Taking  their  own  account,  there 
was  nothing  to  make  a  binding  contract  within  the 
meaning  of  that  Act. 

Hayes  contended  that  there  was  a  delivery  to  the  plain- 
tiffs when  the  wool  was  packed  in  their  sheets  and  loaded 
upon  the  railway  truck  ;  but. 

His  LoBDSHiP  observed  that  that  only  amounted  to  a 
conditional  delivery,  and  was  not  intended  to  take  effect 
unless  Bell  should  succeed  in  settling  the  dispute.  That 
had  not  been  done,  and,  therefore,  the  delivery  never  be- 
came absolute. 

Nonsuit. 
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Northampton,  coram  Williams,  J. 

1863* 

BROWNSERD  v.  HARRIS.  ^-^^^ 

M^  Summer  AsMizet. 

X  HIS  was  an  action  of  trespass  Tor  breaking  a  lock  on  the  Where  in  an 
gate  of  the  plaintiff.    The  defendant  justified  on  the  ground  ^^^^  deT" 
that  he  had  a  right  of  way  for  carts  and  carriages  through  g^^'j^**" 
the  gate,  which  the  plaintiff  obstructed  by  placing  the  ^undofa 
lock  on  the  gate,  wherefore  the  defendant  removed  the  and  proved  a 

lock,  &C.  of  the  way  with 

Field  and  Palmer  for  the  plaintiff.  riagesihe  wai 

Hayes,  Serjt.,  and  Bennett  for  the  defendant  iwfd^e^e^a' 

Having  shown  that  the  defendant  had  constantly  used  ^f^gjjfi^*^ 
the  way  as  a  cart  and  carriage  way,  the  property, 


Hayes,  Serjt,   proposed   to    put  in  evidence    certain  to  which  the 
ancient  deeds  containing  a  description  of  the  way  in  ques-  claimed,  and 
tion  and  purporting  to  convey  the  house  now  occupied  by  deacription  of 
the  defendant,  together  with  the  way  as  appurtenant  there-  ^«  ^»y»  ^®' 
to,  for  the  purpose  of  showing  that  the  way  had  always  showing  that 
been  enjoyed  in  conformity  with  the  description  contained  alwa^s^een 
in  these  deeds,  the  earliest  of  which  was  executed  in  1738.  fom?ty  irtth"*" 

JieW  objected,  that  the  title-deeds  of  the  defendant  were  contoiJ^^i^"'' 
not  evidence  against  the  plaintiff,  who  ought  not  to  be  ^«deed. 
prejudiced  by  deeds,  to  which  he  was  neither  party  nor 
privy. 

Hayes  submitted  that,  having  proved  a  constant  user  of 
the  way  in  question,  he  was  entitled  to  show  that  that  user 
was  in  accordance  with  the  description  of  the  way  con- 
tained in  ancient  deeds  purporting  to  convey  the  property 
in  right  of  which  the  defendant  claimed  the  way,  and  de- 
scribing the  way  as  appurtenant  to  that  property. 

Williams,  J.— I  think  the  deeds  are  admissible,  because 
they  are  conformable  to  the  proved  exercise  of  the  right 
by  the  defendant    They  profess  to  confer  a  right  which 
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1863.  has  been  acted  upon  by  enjoyment.  It  is  trae  that  in  this 
case  the  person  claiming  the  right  is  not  the  person  on 
whom  the  right  of  way  was  conferred  b;  the  deed  in  qoes- 
tion,  nor  does  he  claim  under  a  similar  conveyance,  since 
the  deed  conveying  the  property  to  him  merely  grants  all 
ways  appurtenant  to  the  property  in  question  in  general 
terms  without  describing  them,  yet  he  claims  under  the 
deed  of  1738,  and  is  privy  thereto. 

Verdict  for  the  defeodaat. 


LeicutBTf  coram  Martin^  A 
.^,    .  .  REGINA  V,  SPENCER  and  anothbr, 

A  policeman  JLHE  prisoners  were  indicted  for  unlawfully  wounding 
under  the  Act    George  Cufflin,  with  intent  to  resist  their  lawful  apprehen- 

for  the  Pre-  -^^ 

Tentionof  «<>°- 

26Viccc.  114)      Bennett  for  the  prosecution. 

perMnTwhom       M^twether  defended  (he  prisoners. 

of  coming  from      The  pFosecutoT,  GeoTge  Cufflin,  a  poKee  conslaUei  was 

hlTylt^w  ^?  on  duty  on  the  night  of  the  20th  of  Nqvembeff,  between 

lawfully  in       qqc  ^^qJ  ^^q  o'clpck,  wheu  he  saw  a  horse  and  cart  ap- 

purauit  of  ^        ^  ^  • 

game,  and  such  p^roaching  in  the  direction  of  Leicester*  Tha*Q  was.  one 
EuvfUily  resist  m&n  leading  the  horse  and  seven  or  eight  more  in.  the 
▼Sfle^^e'wU    ^'"^'    Suspecting  that  they  had  been  in  purs  ait  of  game^ 


necessary  to      the  congtablc  laid  hold  of  the  horse's  rein,  and  asked  them 

prevent  their  ,  ,  •       •  mi  •      i 

apprehension,  tfaeir  names  and  business.  The  men  in  the  cart  called  out 
under  such  cir-  ^^  the  man  who  was  leading  the  horse  to  pull  out  bis  stick 
cumstances,      ^nd  knock  the  policeman  down.    The  num  did  pull  ou.1 

several  persons  ,  ^^  ^  ...  m 

resist  with  in-  a  Stick  and  put  him3elf  ii\  a  fightmg  attitude.  The  poUce* 
prevent^heir  n^sH  thereupon  drew  his  staff,  and  said,  "You  are  poachers. 
aS5"ne  of"""'    '  ^^^^  ^^xc\i  the  cart."    The  men  tried  to  prevent  him 

them  is  guilty 

of  ezcessi  the  oth^n .  are  not  ro^fK^iMe  tw  tlia  act  o<  th^ii  comgiviion  ciQMdiag^e  ombiomi 

intent* 
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Idoking  into  the  cttrt,  afid  »  senffld  enstred^  in  the  eourse 
of  which  the  policeman  was  knocked  down  by  a  blow 
from   behind,  which   struck  out  one  of  his  eyes,  and 


1863. 


Reoina 

stretched  him  senseless  on  the  ground ;  but  he  was  unable  and  Another, 
to  say  who  struck  the  blow.  The  prisoners  were  after- 
wards apprehended^  as  they  were  driving  the  cart  into 
Leicester.  They  were  then  alone,  and  the  cart  on  being 
searched  was  found  to  contain  Nothing  bdt  a  tvooden 
peg,  a  pocket-knife,  and  a  dog  collar. 

His  Lordship  observed  that  there  seemed  to  be  no 
case  to  go  to  the  jury.  He  was  not  aware  that  the  police- 
man had  any  authority  to  arrest  the  prisoners,  and  there- 
fore there  was  no  intent  to  resist  a  lawful  apprehension. 

Bennett  referred  to  the  late  Act  fot  the  Prevention  of 
Poaching  (a). 

Martin,  Br — ^That  act  does  not  authorize  the  police- 
man to  apprehend  the  persons  whom  he  suspects  of  having 
been  unlawfully  in  search  of  game,  but  only  to  apply  to  a 
justice  for  a  summons  citing  them  to  appear  at  petty 
sessions. 

Bennett. — ^At  any  rate,  if  the  jury  negative  the  intent 


(a)  96  ft  26  Vict  d^  114,  wbleh, 
by  sect  2,  enacts,  that  it  shall  be 
lawful  for  any  constable  or  peace 
ofSter  in*  any  county,  borough  or 
place  in  Great  Britain  and  Ire- 
land, in  any  highway,  street,  or 
public  place,  to  search  any  person 
whom  he  may  have  good  cause  to 
suspect  of  coming  from  any  land, 
where  he  shall  have  been  unlaw- 
fully in  search  or  pursuit  of  game, 
or  any  person  aiding  or  abetting 
such  person,  and  having  in  his 
possession  any  game  unlawfully 
obtained,  or  any  gun,  part  of  gun, 
or  nets  or  engines  used  for  the 
killing  or  taking  game,  and  also 
to  stop  and  search  any  cart  or 


other  cBnveylmce  iiv  or  vpon  whicfi 
such  constsble  or  peace  officer 
shall  have  gdod  cause  to  suspect 
that  any  socb  gane,  or  ady  such 
article  or  thing  is  being  carried  by 
any  such  person,  and  should  there 
be  found  any  game  or  any  such 
article  or  thing  as  aforesaid  upon 
such  person,  cart  or  conveyance, 
to  seize  and  detain  such  game, 
article  or  thing;  and  such  con- 
stable or  peace  officer  shall  in  such 
case  apply  to  some  justice  of  the 
peace  for  a  summons,  citing  such 
person  to  appear  before  two  jus- 
tices of  the  peace,  assembled  in 
petty  sessions,  as  provided  in  the 
18&19  Victc.  126,s.9,  && 
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1863.  laid  ID  the  indictmeDt,  they  can  find  the  prisoners  guilty 

^^^^  of  the  unlawful  wounding. 

Spencer  Martin,  B, — ^That  can  only  be,  if  the  policeman  was 

«nd  Another,  authorized  to  search  the  cart. 

Bennett. — He  was  so  authorized  by  the  act  already 
referred  to, 

Martin,  B. — No.  That  act  only  authorizes  the  con- 
stable to  stop  and  search  the  cart  when  he  has  good 
cause  to  suspect  that  game  unlawfully  obtained,  or  some 
gun,  net  or  engine  used  for  the  killing  or  taking  of  game 
is  being  conveyed  upon  it  You  have  not  shown  that 
the  constable  had  any  cause  of  suspicion  whatever. 

Bennett. — The  prisoners  may  be  convicted  on  the 
ground  of  excess.  The  blow  was  far  more  than  sufficient 
to  prevent  the  search. 

Martin,  B.— You  do  not  show  that  either  of  the  pri- 
soners struck  the  blow,  and  there  was  no  such  common 
intent  as  would  render  the  prisoners  liable  for  the  act  of 
the  man  who  did  strike  the  blow.  The  only  common 
intent  you  have  proved,  was  that  of  resisting  the  unlawful 
search,  which,  so  far  as  appears,  they  had  a  right  to  do. 
The  man  who  struck  the  blow  is  alone  guilty  of  the 
excess,  and  the  prisoners  must  be  acquitted. 

His  Lordship  accordingly  directed  the  jury  to  acquit 
the  prisoners. 
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Coram  Martin,  B.  1868. 

REGINA  V.  SPENCER  and  ANOTHBR.  Uleetter 

B-p  Winter  Jtsixet. 

XhE  prisoners  were  tried  upon  an  indictment  which  A  policeman 
charged  them  with  assaulting  George  Cufflin,  a  police-con-  stopping  and 
stable,  in  the  execution  of  his  duty.  canlipon  a 

Bennett  appeared  for  the  prosecution.  ^  Acffor  the 

Merewether  defended  the  prisoners.  Poaching(25& 

In  addition  to  the  fact  detailed  in  the  preceding  case,  where  he^haa 
evidence  was  given  that  a  Mr.  Franks  had  sent  word  to  the  f^ecttUt the 
policeman,  a  few  hours  before  the  cart  was  stopped,  that  cart  is  carrying 
eight  men,  a  cart  and  horse  and  two  dogs  were  going  from  has  been  un- 
Leicester  in  the  direction  of  a  village  three  or  four  miles  tained/aw?! 

distant  anduj^nan 

indictment  for 

Bennett  relied  upon  this  evidence  as  showing  that  the  J^keman  in* 
policeman  had  good  cause  to  suspect  that  game  unlawfully  the  execution 
obtained  was  being  carried  upon  the  cart,  and  proposed  under  such 
also  to  prove  that  the  prisoners  were  habitual  poachers.       it  ii  necessary' 

to  prove  the 

Martin,  B. — You  cannot  give  general  evidence  of  bad  existence  of 

,  o         o  reasonahle 

character.  grounds  of  sus- 

picion.  Where 

Bennett. — I  propose  to  cive  the  evidence,  not  for  the  »» reasonable 

,  ,  ,  ground  of  sus- 

purpose  of  proving  that  the  prisoners  have  committed  the  picioncanbe 
particular  offence  for  which  they  are  now  indicted,  but  for  fendan'ts  are 
the  purpose  of  throwing  light  upon  what  was  passing  in  j««tified^in  re- 
the  policeman's  mind.  search. 

Martin,  B. — I  think  you  cannot  give  general  evidence 
of  character  for  that  purpose. 

Bennett  then  contended  that  the  evidence  already  given 
showed  sufficient  cause  of  suspicion. 

Martin,  B. — I  am  of  a  contrary  opinion.    Good  cause 
to  suspect  means  a  reasonable  ground  of  suspicion  upon 
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^®^^  which  a  reasonable  man  may  act.  You  have  only  shovm 
Reoina  ^^^^  ^^^  policeman  was  informed  that  the  prisoners  had 
Spbmcu  S^*^®  °"^  ^^  Leicester  with  six  others  in  a  horse  and  cart, 
aod  Another,  accompanied  by  two  dogs.  Now  it  is  obvious  that  eight 
men  may  reasonably  go  out  of  a  town  with  a  horse  and 
cart  and  two  dogs  for  a  multitude  of  purposes  besides  tli^t 
of  unlawfully  taking  game,  and  the  policeman  bad,  from 
those  circumstances  alone,  no  more  cause  to  suspect  them 
of  having  committed  the  latter  offence  than  of  committing 
almost  any  other  offence  known  to  the  law.  There  is  clearly 
no  good  cause  of  suspicion  in  those  eircumstaDces,  and,  that 
being  so,  the  policeman  was  not  justified  under  the  Act  for 
the  Prevention  of  Poaching  (a),  in  stopping  aad  searching 
the  c^  and  so  was  not  in  the  execution  of  bis  duty  on 
the  occasion  in  question.  Neither  oan  the  prisoners  be 
eonvicted  of  a  commoa  assault,  for  they  bad  a  right,  undei 
the  circumstances,  to  use  such  violence  as  was  necessary  to 
prevent  the  policeman  from  searching  tbe  ci^r^  ^nd  the 
man  is  alone  guilty  q(  the  exce9s  who  actually  struck  th§ 
excessive  blow. 

The  prisoners  were  then  i^cqqitted  ^y  ^^ 
Lordship's  direction. 


(a)  25  &  26  Vict  e.  1 14.    See  on/e,  p.  854. 
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Court  of  QueerCsBench,  Westminster , coram  Cockbum,  C.J»      Muuuetm 

Siitimgi*   ■ 
SYMM   V.   FRASER  and  ANOTHBR,  Michaelmas 

JLHIS  was  an  action  by  the  plaintifF,  a  womaui  against  two  in  an  action 
medical  men,  for  an  alleged  wrongful  restraint  and  incarcera*  ^^H^  men 
tion  as  a  lunatic  The  declaration  alleged  that  the  defendants  ^''^'/^{I'J' 
and  divers  other  persons^  as  their  servants  and  by  their  penona,  un- 
commandy  entered  the  plaintiflTs  dwelling-housei  5,  Oakley  tmdtbelhouse 
Street,  Camden  Town,  and  made  a  great  disturbance  ^*a«uiSf 
therein,  and  stayed  therein  for  a  long  time,  and  assaulted  ^''^A^J'"' 
and  heat  the  plaintiff  and  imprisoned  her,  and  put  her  therein,  thev 
under  bodily  restraint,  under  the  false  and  unfounded  pre-  noTguli^^and 
tence  that  she  was  a  person  of  unsound  mind,  incapable  {(JfJ^Jg* .  ^^ 
of  taking  care  of  herself,  and  unfit  to  be  at  liberty,  and  the  case  being 
kept  and  continued  her  so  imprisoned  for  a  long  time,  and  called  them 
prevented  her  friends  from  having  access  to  her,  and  kept  medical^t- 
her  without  proper  food  and  sustenance,  and  forced  her  to  J®",^*?^i  f"<* 

'^     *  had  asked  them 

take  and  swallow  noxious  drugs  and  compounds,  and  tosendanune; 
thereby  injured  and  impaired  her  health,  &c.     The  de-  I^  the  desire^of 
fendants  pleaded  not  guilty,  and  also  that  they  did  what  ]J|J^nt^o"oni 
was  complained  of  by  the  plaintiff's  leave.    Issue  (a).         female  nurse, 

'^  J  r  V  /  but  also  a  male 

Chambers,  Huddleston  and  Prentice,  for  the  plaintiff.      w^°t?h  ^J".^ 

gaged  by  Uie 

Parry,  Serjt.,  and  Smytkies,  for  the  defendant  Ffaser;  piaintirs 
Hawkins,  Q.C.,  and  Oriffits,  for   the  other  defendant,  whomthe^de- 
Andrews.  dh^'Knd 

CocKBURN,  C.  J.,  expressed  a  doubt  as  to  whether,  as  the  plaintiff 

alleged  certain 
(0)  Na  ravoofttlon  #f  the  kAve     raeli  MvMtioD  In  s  Insid  itato  of  ^^[o^and  ^ 
ondlioenoe  was  replied.    And  If  h      mind.  Sm  FeUkam  v.  Certwrigkt,  coercion;  the 

had  been,  there  was  no  eWdence  of     7  Sc.  Rep.  697.  defence  being 

that  she  was 
suffering  ttbder 
ieUrium  iretnent,  and  that  there  Was  no  tnore  restraint  than  neccstaty  M  A  part  of  medical 
treatment.  Held,  that  if  this  were  so,  even  assuming  that  the  defendants  were  responsible 
fer  the  acts  of  the  attendanu,  there  was  a  Justification  in  law,  hod  tt  been  so  pleaded ;  though, 
temMcythe  defence  arose  also  under  a  plea  of  leave  and  licence,  supposug,  at  sJl  events, 
there  was  no  express  revocatioli  of  the  retainer  by  the  plaintiff  in  a  hacM  faktervaU 
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1863.        the  defendants  had  pleaded  jointly,  they  could  appear  by 
Symm        counsel  separately;  but  bb  impression  was,  that  if  the 
V-  defences  were  in  substance  different,  he  should  allow  the 

and  Another,  defendants  to  be  represented  separately. 

CocKBURN,  C.  J.,  next  day  said,  as  the  defendants 
joined  in  their  pleading,  they  could  appear  by  separate 
counsel,  unless  their  defences  in  any  material  sense  were 
different  and  distinct,  as  to  which  he  should  rely  on  the 
statement  of  counsel. 

Parry ^  Serjt.,  said,  he  was  bound  to  say  that  neither  of 
the  defendants  meant  to  throw  the  blame  upon  the  other, 
or  to  set  up  a  defence  in  substance  different. 

CocKBURN,  C.  J.,  said,  upon  this  answer  he  thought 
that  the  defendants  had  not  a  right  to  appear  by  different 
counsel. 

Parry,  Serjt.,  said,  that  being  so,  he  believed  that,  as 
Fraser's  name  stood  first  on  the  record,  he  was  entitled  to 
appear  and  conduct  the  case. 

Hawkins  assented  to  this,  and  accordingly  Parry,  Serjt.^ 
conducted  the  defence. 

It  appeared  that  the  plaintiff,  a  widow  of  some  means^ 
had  been  residing  with  her  imbecile  brother  and  a  Mrs. 
Hill,  a  sort  of  companion.  In  October,  1861,  she  was  in 
some  state  which  required  medical  care,  and  she  called  in 
Mr.  Andrews  as  medical  attendant,  and  he  consulted  the 
co-defendant.  Dr.  Fraser,  a  physician,  and  the  two  together 
attended  her,  and  in  the  course  of  their  attendance  ap* 
peared  to  have  dealt  with  her  as  if  she  were  labouring 
under  delirium  tremens,  and  their  treatment  of  her  in  that 
way  formed  the  subject  of  the  present  action,  in  which  it 
will  be  seen  the  defendants  pleaded,  in  effect, — That  all 
they  did  was  on  her  own  retainer  and  employment  as  her 
medical  attendants. 

Chambers,  in  opening  the  case  for  the  plaintiff,  said,  she 
had  merely  been  unwell  with  gout,  and  had  called  in  Mr. 
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Andrews  to  attend  her.  He  called  in  Mr.  Fraser,  and  he 
proposed  to  send  her  a  nurse.  To  her  surprise,  she  found 
herself  soon  taken  care  of  by  one  or  two  female  nurses  and 
a  man,  and,  in  short,  treated  as  a  lunatic.  He  stated  acts 
of  restraint  or  coercion  to  which  she  had  been  subjected ; 
and  said  he  should  show  that  the  keepers  were  sent  and 
retained  by  the  defendants,  who  refused  to  withdraw  them 
when  requested  so  to  do  by  the  plaintiff.  It  would  be  set 
up  that  she  was  suffering  under  delirium  tremens  arising 
from  drunkenness.  But  that,  he  said,  was  a  pure  fabrica- 
tion. When  written  to  for  explanation,  the  defendants 
wrote  in  answer  to  this  effect ;  that  they  had  never  treated 
her  except  in  accordance  with  established  medical  prin* 
ciples,  and  that  they  had  never  placed  her  under  restraint. 
They  had  not  dared  to  plead  that  she  was  a  dangerous 
lunatic,  and  so  could  not  justify  acts  of  personal  violence, 
coercion  or  restraint,  which  would  be  proved  against  them. 
She  never  consented  to  their  acts,  and  they  could  not  and 
did  not  justify  coercion  (a). 

The  plaintiff  being  called  as  a  witness  in  support  of  her 
case,  stated  that  in  December,  1861 — about  the  19th  De- 
cember— she  was  "taken  suddenly  ill,"  (describing  cer- 
tain symptoms  which  tallied  with  those  of  delirium  tremens) 
"with  a  sense  of  suffocation  and  fermentation,"  and  a 
blackness  round  the  eyes,  &c.  She  sent  for  Mr.  Andrews, 
and  she  told  him  she  was  very  ill.  She  had  seen  him  at 
one  other  time.  She  had  sent  for  him  again,  but  he  was 
from  home,  and  she  sent  for  Dr.  Fraser.  She  said  to  him 
that  she  was  very  ill,  and  asked  him  if  he  knew  of  a  nurse 
whom  he  could  send,  as  her  brother  was  very  weak  sitting 
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(a)  Except  80  far  as  it  strictly 
formed  part  of  medical  treatment, 
it  might  be  included  in  the  implied 
authority  of  the  retainer,  and  was 
not  expressly  revoked  by  the  plain- 
tiff in  any  lucid  interval.  Assum- 
ing a  retainer,  and  a  state  of  delirium 


tremens,  the  evidence  showed  that 
as  much  restraint  as  the  defendants 
sanctioned,  or  the  attendants  ad- 
mitted, would  be  proper  medical 
treatment,  and  therefore  would 
come  within  the  licence  until  re- 
voked in  a  lucid  state. 
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up  at  night  with  ben  He  said  be  would  see.  Soon  aft^'' 
wards  a  woman  named  Brown  came  and  said  the  *^  doctor 
sent  her/'  and  **  commenced  pulling  ber  about,''  and  wish* 
ing  ber  to  sit  down  or  lie  down,  and  asking  her  to  get 
some  tea,  &c.  While  Mrs.  Brown  was  there  the  two  de- 
fendants came,  and  the  witness  said  to  them  that  she  did 
not  like  the  woman  they  had  sent  her  and  mnsi  send  her 
away,  and  told  ber  to  go,  and  she  did  and  went  away, 
witness  having  first  paid  her.  The  doctors  went  away,  and 
afterwards  a  woman  named  Slack  came.  When  she  came, 
witness  was  in  the  parlour,  and  while  she  was  there  witness 
fell  asleep,  the  woman  remaining  there.  When  she  (the 
plaintiff)  awoke  she  found  a  man  there,  a  dark  man.  She 
asked  bim,  she  said,  what  he  did  there,  and  he  said  ''No- 
thing." I  tried  (said  the  plaintiff)  to  get  a  bottle  of  wina 
I  tried  to  go  out»  and  went  towards  the  street  door,  and  he 
pulled  me  back  and  said  **  Yon  are  dirty/'  The  man  and 
woman  pulled  me  back. 

Hawkins  objected  that  it  must  be  shown  that  this  ?ras 
done  by  the  authority  of  the  defendants. 

CSocKBURM,  C.  J. — No  doubt  that  must  be  proved  at 
some  time,  but  it  may  depend  on  all  the  (acts  and  circum- 
stances  of  the  case.  If  in  the  result  there  is  no  evidence 
to  connect  the  defendants  with  these  acts,  it  will  be  my 
duty  to  direct  a  verdict  for  the  defendants.  But  the  evi* 
dence  as  to  that  cannot  be  given  all  at  once. 

The  plaintiff  went  on  to  state, — They  pulled  me  back, 
and  pushed  me  on  a  chair.  I  asked  the  woman  to  give 
me  a  little  wine.  This  was,  she  said,  at  night.  About 
eleven  or  twelve  at  night  It  was  in  the  parlour.  She 
said  she  was  in  the  habit  of  sleeping  in  the  parlour.  She 
went  on  to  describe  acts  of  violent  coercion  and  restraint  on 
the  part  of  the  man  and  woman.  ^  That  same  morning  the 
defendants  both  came;  about  the  27th  December.  I  forget 
whether  I  said  anything  to  them  as  to  the  man  and  woman. 
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Dr.  Barnes  came  in  shortly  afterwards,  whik  the  defendai^        1S63. 

were  there.    I  had  not  sent  for  Dr.  Barnesi  but  I  said,  *  I      *^^^ 

am  glad  you  hsTe  come ;  don't  leave  me.'     I  was  in  such  «. 

a  stste  of  exhaustion  I  ooiild  scarcely  speak,  and  I  felt  as   and  Anothen 

though  I  were  dyiog — fainting  aod  deathlike*    They  told 

Dr,  Bftrnes  I  had  drunk  three  bottles  of  wine.    Dr,  Fraser 

and  the  man  told  him  so.     I  was  k^pt  upstairs,  she  said, 

until  the  31st  of  December  or  the  1st  of  January.     During 

that  time  the  man  and  woman  were  there,  except  at  meals. 

I  was  up  there  a  day  and  a  night  before  I  saw  either  of 

the  defendants  again.    Then  Dr.  Andrews  came,  and  I 

asked  him  why  he  put  such  people  in  my  house,  as  I  was 

not  insane.    He  said  nothing.    I  said,  'Send  those  people 

out  of  my  house ;  they  are  of  no  use  but  to  torment  me ; 

they  have  been  cruelly  persecuting  me  since  you  were  here 

last'    He  made  no  answer.    The  woman  told  me  she  had 

been  three  years  in  a  lunatic  asylum.    After  this  I  told  my 

brother  I  was  being  murdered,  and  that  he  was  to  send 

Ibr  a  Mr.  Bennf  tt,  a  friend  of  hers,  and  ultimately  he  came, 

and  these  people  were  removed  at  the  end  of  December, 

After  that  I  saw  no  more  of  either  of  the  defendants. 

Afterwards  I  was  happier  in  my  mind,  that  they  were 

gone,  but  my  health  was  much  the  same,  and  on  the  12th 

of  January  I  went  to  Bath*    On  the  1st  of  February  I 

came  back  from  Bath  and  saw  Mr.  Andrews,  and  asked  him 

how  he  dared  to  put  such  people  in  my  house,  and  where 

they  lived  and  their  names.    He  said  Dr.  Fraser  put  them 

in.    I  afterwards  saw  Dr.  Fraser,  and  I  asked  him  how  he 

oanpe  to  send  such  people,  and  he  made  the  same  answer 

as  the  other,  that  it  was  not  he  who  sent  the  man,  but  Dr. 

Andrews."    She  denied  that  she  was  ever  Intoxicated  i  but 

a^qiitte^  that  nh^  ^Qv^^m^s  took  a  liulf  wine. 

Mxn  Be^peUi  a  friend  qf  (be  plaintiff'^,  described  what 
he  aaw  and  observed  pn  %he  pc^fipn  iipi  q^e^tio^  when  ha 
w^nt  tp.  s^^  the  plaintiff.  The  man  and  woman,  he  said, 
v^re  on  each  side  of  her  chair.  She  madi9  an  attempt  to 
rise  and  greet  me,  and  they  took  hold  of  her  and  thrust  her 
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1863.  back  into  the  chair.     I  said,  '^  Mrs.  Symoii  what  is  the 

^J^  matter  ?"    I  saw,  by  the  extreme  terror  id  her  face,  that 

9.  she  was  suffering  from  apprehension.      She  said,  **  They 

imd  Another,  have  put  these  people  in  my  house/'     I  said,  "  WhoT' 

Parry,  Serjt,  objected.  That  is  the  great  question  in 
the  cause,  and  what  she  said  behind  the  backs  of  the  de- 
fendants surely  cannot  be  evidence  against  them. 

Chambers  argued  that,  as  they  suggested  she  was  in  a 
state  of  mind  to  require  coercion,  all  she  said  and  did  was 
evidence  to  show  sanity  of  mind. 

Parry,  Serjt. — We  have  never  suggested  that,  and  we 
are  not  responsible  for  coercive  measures  adopted  by  the 
man  and  woman.  Our  defence  is,  that  she  was  suffering 
from  a  fit  of  delirium  tremens  caused  by  drink. 

Chambers  then  urged  that  everything  she  said  would  be 
evidence  as  tending  to  show  that  she  was  not  in  such  a  state, 
for  delirium  tremens  must  affect  the  mind. 

CocKBURN,  C.  J. — Not  permanently.  It  is  only  while 
the  fit  is  on. 

Chambers. — The  doctors  can  hardly  say  that  at  the  very 
time  she  was  subjected  to  these  restraints  she  was  able  to 
give  sensible  and  intelligible  answers.  Moreover,  the  de- 
fence now  set  up  is  not  pleaded. 

Parry,  Serjt. — The  defendants  say  that  they  were  called 
in  by  her,  and  did  what  they  deemed  the  best  for  her  as 
her  medical  attendants. 

Chambers.— Then,  in  any  way  in  which  the  case  is  put 
I  am  entitled  to  put  her  language  and  conversations  as  evi- 
dence of  her  state  of  mind  at  the  time. 

CocKBURN,  C.  J. — Perhaps  in  that  view  the  evidence  is 
admissible.  Here  is  the  woman,  under  actual  restraint, 
pushed  back  into  her  chair  as  she  rises.  Assuming  that 
the  defendants  authorized  these  acts  of  restraint,  then 
her  state  of  mind  at  the  time  must  be  material  as  against 
them. 
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Parry ^  Seijt.— But  we  say  that  they  are  not  responsible,        18^3. 
and  that  her  words  behind  their  backs  are  not  evidence 
against  them  that  they  are  so. 

CocKBUBNy  C.  J.— Stilly  what  she  says  and  does  at  the 
time  must  be  material ;  but  what  she  says,  of  course,  is 
not  evidence  as  to  the  defendants'  liability  for  the  acts 
complained  of,  only  as  to  her  state  of  mind  at  the  time,  and 
as  part  of  the  circumstances  of  the  case. 

The  witness  went  on. — She  said  the  doctors  sent  them. 
I  then  turned  to  the  man  and  asked  him  who  sent  him. 

Parry^  Serjt.,  objected  to  this.  Surely  what  the  man 
said  in  the  absence  of  the  defendants  could  not  affect 
them. 

Chambers  insisted  that  all  that  passed  at  the  interview 
was  admissible. 

CocKBUBN,  C.  J. — Only  as  far  as  she  took  part  in  it 

Chambers. — I  don't  seek  to  bind  the  defendants  by  what 
passed  behind  their  backs  as  to  their  liability  for  the  acts 
done;  but  only  use  the  evidence  as  to  her  state  of  mind  at 
the  time. 

The  witness  went  on  to  say  that  the  plaintiff  asked  him 
to  turn  the  people  out  of  the  house,  for  that  they  were  ''driv- 
ing her  mad.'*  She  said,  ''  Then  I  authorize  you  to  do  so." 
The  man  said  he  would  not  go  out.  He  refused  to  go,  and 
said  he  would  obey  no  authority  but  that  of  those  who  put 
him  there.  She  repeated  her  request  to  me  to  turn  them 
out.  Having  ascertained  by  whom  they  were  sent,  I  said 
that  I  would  go  to  the  doctors  myself.  As  I  was  leaving 
she  made  another  attempt  to  follow  me.  The  woman 
caught  hold  of  her,  and  drew  her  back  again.  The  man 
let  me  out,  and  I  said  I  would  go  round  to  Mr.  Andrews. 
I  went  to  see  Mr.  Andrews,  and  asked  him  if  he  had  au- 
thorized those  persons  to  take  up  their  position  in  the 
plaintiff's  house.  He  said  he  had  done  so ;  that,  in  con- 
cert with  Dr.  Fraser,  be  had  authorized  them  to  go  there ; 
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1863.  that  nhe  wss  not  in  ft  fit  0tftt6  to  be  left  alone;  that  sbe 
had  threatened  to  cot  her  throat  the  day  before,  and  that 
she  was  decidedly  mad  from  drink.  He  said  it  was  quite 
clear  she  was  under  the  influence  of  madness  from  drink, 
and  that  he  should  not  remove  the  man  and  woman.  The 
witness  said  that  then  he  went  to  see  Dr.  Fraser,  but  he 
was  not  at  home.  The  next  day  he  saw  Dr.  Barnes,  and 
then  saw  Mr.  Andrews  again.  I  told  him,  he  said,  I  had 
seen  Dr.  Barnes,  and  had  asked  him  his  opinion  as  to  the 
plaintiff's  state  of  mind,  and  that  he  said  she  was  not  io- 
sane,  but  that  she  soon  would  be  if  the  state  of  excitement 
was  kept  up,  and  added,  that  in  consequence  of  what  Dr. 
Bameff  bad  said  I  should  take  on  myself  the  responsibility 
of  removing  the  man  and  woman.  He  said  I  was  takmg 
a  very  heavy  responsibiKty  on  myself,  and  that  she  had 
threatened  to  throw  herself  out  of  the  window ;  and  that 
there  would  be  a  coroner's  inquest  or  some  lamentable  re- 
sult if  they  were  removed.  I  said  I  would  take  that  re^K>D- 
sibility,  and  requested  him  to  order  his  people  away.  He 
said,  I  hope  you'll  not  regret  it  I  then  went  to  the  house 
of  the  plaintiff  to  tell  her  Mr.  Andrews  had  assented  to  the 
removal  of  the  man  and  woman,  and  I  saw  her  and  told  her 
so,  and  told  the  man  to  be  off.  He  said  he  was  to  be 
paid  for  his  time,  and  the  woman  said  so  too,  and  that  they 
would  be  glad  to  go.  I  believe  they  were  paid,  and  went 
away. 

Several  witnesses,  who  had  seen  the  plaintiff  for  some 
months  before  the  night  in  question,  gave  general  evidence 
as  to  her  not  being  in  the  habit  of  drinking. 

Several  witnesses,  who  having  seen  her  soon  after  the 
matters  in  question,.gave  similar  evidence.  But  no  inmate 
of  her  house  at  the  time  in  question  was  called  on  her  part 

Mr.  Barrett,  a  medical  man,  who  had  seen  the  plaintiff 
at  Bath,  and  some  weeks  after  the  occurrences  in  ques- 
tion, was  then  called,  and  stated  that  she  was  suffering 
from  soreness  of  the  throat  and  constriction  of  the  chest 
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Asked  as  to  the  state  of  mindy  be  said  he  sbouU  not        1863. 

say  that  it  was  healthy.    She  showed  a  neglect  of  her      '^"^^ 

person,  and  her  room  was  not  in  a  nice  state,  she  bad  an  v. 

aversion  to  go  to  bed,  and  she  seemed  to  be  suffering  from  ^^  InotLi^ 

great  mental  annoyance;  such,  he  said,  as  might  have 

been  caused  by  having  a  couple  of  keepers  over  her.    Her 

state,  be  went  on  to  say,  did  not  imply  delirium  tremens. 

Being  asked.  What  does  delirium  tremene  arise  from) 

What  is  its  cause  7  The  witness  answered,  the  exhausting 

effects  of  ardent  drink,  acting  on  the  nervoua  system*    Not 

necessarily,  he  said,  habits,  in  the  sense  of  acts  continually 

repeated  for  any  long  period*    It  might  arise  from  a  short 

period  of  indulgence  in  ardent  spirits.    As  to  quantities, 

that  would  depend  upon  the  constitution  of  the  particular 

person.    He  went  on  to  say,  that  at  the  time  be  was  under 

the  impression  that  her  state  had  arisen  from  drink,  but 

he  was  bound  to  say  that  he  might  have  been  mistaken, 

and  that  it  might  have  arisen  from  a  gouty  state  of  the 

system  ill  developed*    Hi&  impresaon  being  at  the  time 

that  her   state   arose   from  drink,  he   had   desired  her 

to  abstain  from  it.    He  saw  several  bottles  of  sherry, 

and  he  thought  her  conduct  peculiar.    Such  liquors^  he 

thought,  very  bad  for  persona  of  a  gouty  tempemment; 

and  great  excitement  from  drink,  almost  amounting^  to 

delirium  tremens,  might  arise  from  short  indulgenGe.  What 

is  popularly  called  delirium  tremens  is,  he  said,  the  last 

stage  of  the  diseasci  caused  by  such  over  indulgence — a 

state  in  which  the  senses  cease  to  work.    Supposing  the 

person  had  suddenly  taken  to;  drinking  ia  a  gouty  state,  it 

would,  if  it  did  not  throw  the  gout  out,  produce  congestion 

of  the  organs.    As  delirium  tremens  may  be  induced  by 

temporary  indulgence,  a  gouty  state,  ill  developed,,  would 

render  the  person  so  indulging  more  liable  to  it.    Such  a 

state  of  the  system  would  tend  to  incieaee  the  liability  to 

distirium  tvemens,  from  temporary^  indulgence  in  ardent 

drink ;  sudden  and  rapid  inddgence^  say  for  &  wedc,  by  a 
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1863.        person  previoasly  not  intemperate  might  result  in  such  tL 
state  of  incipient  delirium  tremens.    The  very  abstemious- 
ness might  render  a  person  more  sensitive  to  the  influences 
of  drinky  and  the  effects  of  such  sudden  indulgence  in  it. 
He  was  bound  to  say,  that  during  the  whole  time  he 
attended  the  plaintiff  his  impression  was  that  she  was 
under  the  effects  of  indulgence  in  drink.     In  such  a  state^ 
as  has  been  supposed,  the  mind  would  be  affected.    In 
his  experience  of  delirium  tremens,  it  is  rather  a  disease  of 
the  sensorial  than  the  mental  system.  The  symptoms  were, 
in  short,  in  supposing  things  to  be  what  they  were  not ; 
when  there  was  a  strong  attack  of  delirium  tremens,  so  as 
to  exhibit  violence,  there  would  be  such  delusions.     There 
would,  even  in  such  a  case,  be  lulls  and  intervals  of  calm. 
It  is  necessary  in  such  a  case  to  be  very  cautious,  in  sud- 
denly depriving  the  patient  of  ardent  drink.    In  the  sup* 
posed  case  of  an  abstemious  person  suddenly  taking  to 
drinking,  the  person  would  in  some  sense  pass  through  a 
stage  of  intoxication,  so  that  all  who  saw  such  a  person 
must  be  able  to  observe  it.    There  need  not  be  downright 
drunkenness,  but  there  must  be  over  excitement  and  some 
of  the  effects  of  inebriation. 

Dr.  Tunstall,  a  physician,  who  had  seen  the  plaintiff  at 
Bath,  a  month  after  the  occurrences  in  question,  stated 
that  she  was  then  very  ill.  She  complained  of  great 
oppression  of  the  chest,  and  was  in  a  very  nervous  and 
excited  condition.  He  examined  her,  he  said,  very  care- 
fully, having  a  suspicion  that  the  excitement  was  produced 
by  drink.  Upon  his  inquiring,  however,  whether  she  had 
taken  any,  she  said,  ''No.'*  He  then  carefully  examined 
her,  and  was  of  opinion  that  her  symptoms  arose  from 
what  was  called  '^  travelling  gout,"  that  is,  gout  travelling 
about  the  system.  But  he  still  suspected  that  she  had  been 
drinking.  He  prescribed  for  her ;  this  was  on  the  24th 
of  January.  Saw  her  next  day  and  found  her  better, 
and  next  day  she  went  away.    She  presented  no  appear- 
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ances  of  having  suffered   lately  from  deliriam  tremens.        1863. 
Supposing  she  had  suffered  a  month  before  under  such      ^^*^ 
an  attack  of  delirium  tremens  as  to  require  keepers,  he  «. 

doubted  whether  he  would  have  discovered  it  then — a  and  Another, 
month  afterwards.  He  went  on  to  say  that  he  never 
knew  an  instance  of  an  habitual  drinker,  with  a  habit 
of  delirium  tremens,  ever  getting  over  it,  because  the 
habit  of  drinking  was  so  strong  on  such  persdns  that 
they  could  not  abstain  from  drink.  Thus  they  got  fit 
after  fit  until  they  died  of  it.  So  that  if  a  person  showed 
no  symptoms  of  delirium  tremens,  he  should  doubt  if  that 
person  ever  had  it ;  though  that  would  depend  upon  the 
evidence.  He  should  have  evidence  one  way  or  the  other. 
The  witness  said,  delusions  of  the  senses  were  symptoms  of 
delirium  tremens.  He  said,  such  delusions  are  constant  and 
continued  throughout  the  whole  attack.  Being  asked,  as  a 
medical  man,  what  symptoms  he  should  expect  in  a  state 
to  require  restraint?  He  said,  in  the  first  place,  there 
would  be  delusions  or  hallucinations,  and  then  knives,  &c., 
would  be  put  out  of  the  way.  I  should  not,  in  the  first 
place,  advise  restraint  at  all,  as  it  would  increase  the  ex- 
citement. I  should  not  put  a  patient  under  restraint 
unless,  from  what  I  had  observed,  I  found  him  dangerous 
to  himself  or  others.  Being  asked,  do  not  persons  under 
delirium  tremens  sometimes  commit  suicide?  He  said, 
very  often.  Frequently.  That  is  why  knives,  &c.,  should 
be  put  out  of  their  way.  And  suppose  a  patient  said,  **  I 
shall  commit  suicide,"  or, "  There  will  be  murder  to-night,*' 
and  this  occurred  after  attending  for  several  days  under  de- 
lirium tremens,  he  should  not  deem  it  necessary  to  exercise 
vigilance  and  restraint,  and  should  direct  that  the  patient 
should  be  watched,  and  the  question  would  then  arise 
whether  there  ought  not  to  be  personal  restraint.  And  on 
that  question  he  would  exercise  the  best  of  his  judgment 
as  a  medical  man.  Suppose  a  patient  attempted  to  throw 
himself  out  of  window,  he  should  say  it  was  a  case  for 

VOL.  III.  3  N  F.F. 
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1803.        immediate   restraint     Being  asked,  may  not   a   person 
*^"  recover  in  a  single  night  under  medical  treatment  from  a 

9.  fit  of  delirium  tremens?   be  said,  ob,  yes;    that  often 

and  Another,  happens,  under  the  influence  of  laudanum  or  morphia, 
though  I  prefer  laudanum,  I  know  a  case  of  a  person  re- 
covering in  a  single  night  after  such  treatment.  If  a  patient 
said,  «  I  shall  kill  myself,"  I  shouU  ask,  "Why  ?"  and  if 
the  patient  gave  a  rational  answer,  I  should  not  consider  it  as 
a  symptom  of  delirium  tremens.  If,  for  instance,  she  was 
complaining  of  persons  being  in  the  house,  I  should  ask  why 
they  were  there,  and  should  ask  them  as  to  the  symptoms 
which  induced  them  to  watch  her;  and  I  should  inquire  how 
they  treated  her.  The  witness  being  pressed  as  to  the  in- 
stance he  had  mentioned,  said  it  was  a  case  of  downright 
delirium  tremens,  but  the  patient  recovered  in  a  night. 

Parry^  Serjt,  in  addressing  the  jury  for  the  defence, 
said,  the  case  was  of  the  last  importance  to  the  medical 
profession.  It  had  been  opened  as  a  case  of  forcible 
confinement  and  incarceration  for  insanity,  without  the 
shadow  of  a  foundation  in  fact.  The  case  for  the  defence 
was  not  insanity,  or  even  habitual  intoxication  or  exces- 
sive drinking,  prior  to  but  on  the  unhappy  occasion  now 
in  question.  He  should  prove  that  this  poor  woman  was 
suffering  from  disease;  it  might  have  been,  as  Dr.  Tunstall 
thought,  "travelling  gout;"  but  about  the  19th  of  December 
she  began  drinking  sherry  and  ale,  especially  sherry,  at 
the  rate  of  a  bottle  a  day,  and  thus  she  became  in  such 
a  state  of  excitement  as  to  be  obliged  to  call  in  Dr. 
Andrews.  Her  own  companion,  Mrs.  Hill,  would  be 
culled  as  a  witness  to  sustain  this  defence.  Mrs.  Taylor 
would  be  called  but  she  was  abroad.  On  the  23rd  of 
December,  Dr.  Andrews  first  was  called  in  to  the  plaintiff, 
and  he  said  she  was  suffering  from  excitement  caused  by 
indulgence  in  drink.  Delirium  tremens,  as  had  been 
stated,  was  a  disease  which  had  many  stages,  from  its 
first  and  incipient  stage  down  to  that  last  and  worst  stage. 
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when  there  was  a  total  prostration  of  the  nervous  system  IMS. 
and  the  senses.  When  Dr.  Fraser  saw  her,  he  said  she 
was  in  the  same  condition ;  and  both  he  and  Dr.  Andrews 
directed  that  she  should  be  kept  from  drink,  that  is, 
excessive  drink.  In  short,  the  treatment  of  delirium 
tremens  was  followed.  The  defendants  would  both  avow 
it,  and  would  ask  the  verdict  of  the  jurj  upon  it  (a).  They 
consulted  together,  and  acted  to  the  best  of  their  judg- 
ment, lliese  medical  men  had  gone  to  attend  her,  and 
do  their  best  for  her,  in  the  exercise  of  the  duties  of 
their  most  beneficent  profession.  Suppose  they  had  not 
gone.  It  would  be  proved  that  the  poor  woman  threatened 
suicide.  Suppose  that  they  had  not  gone  to  her,  and  that 
she  had  destroyed  herself.  What  would  have  been  said  ? 
Thank  God  they  did  go,  and  did  their  best,  according  to 
their  judgment,  regardless  of  the  risks  and  responsibilities 
they  ran ;  they  appealed  to  the  jury  to  vindicate  them  by 
their  verdict.  It  was  a  perfect  defence  to  the  action  that 
these  gentlemen,  called  in  by  the  plaintiff  herself,  treated 
her  to  the  best  of  their  skill  and  knowledge,  and  advised 
those  who  were  in  charge  of  her  to  the  best  of  their  judgment 
and  ability.  It  was  said  that  the  keepers  were  employed 
by  the  defendants.  But  even  assuming  that  they  sent 
them  it  could  not  be  supposed  that  they  meant  them  to  do 
anything  which  was  wrong.  The  poor  woman  could  not 
give  directions  about  herself;  the  only  friends  she  had 
near  her  begged  that  nurses  might  be  sent,  and  Dr. 
Fraser  merely  reconunended  two  women.  Then  as  to 
the  man.  Mrs.  Taylor,  afraid  of  the  half-witted  brother, 
asked  that  one  might  be  sent  for  her'  protection,  and 
Mr.  Andrews  was  asked  to  recommend  one,  and  did 
so.  That  was  all  that  had  been  done  by  the  de- 
fendants. They  undoubtedly  knew  that  the  man  and 
woman  went ;  but  how  could  they  be  responsible  for  their 
conduct,  even  supposing  there  was  anything  wrong  in  it  ? 

{a)   Vide  poti,  p.  884,  note  (o). 
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186S.  And  they  were  only,  saaetic^n^dy  if  at  all,  in  so  much  of  re* 
^^"  Btraint  as  was  absolutely  necessary  for  the  patient's  safety; 

restraint  from  drink  and  self-violence,.  &c.  If  the  jury 
should  find  that  these  medical  men  were  -responsible  as 
trespassers  and  wrongdoers.  Heaven  h^lp  the  medical  pro- 
fession !  The  plaintiff  had  herself  paid  both  the  medical 
men  and  the  attendants,  and  it  was  positively  monstrous 
that  after  that  .she  should  sue  the  former  as  trespassers. 

Both  the  defendants  were  called  as  witnesses  to  sustain 
the  defence. 

The  defendant  Andrews  stated,  that  when  he  was  first 
sent  for  to  see  the  plaintiff  on  the  23rd,  she  complained  of 
sickness,  heat  of  throat,  acidity,  &c.,  and,  in  answer  to  his 
inquiries,  said  she  had  been  drinking  sherry.  That  he 
told  her  it  had  disagreed  with  her,  and  directed  her  to 
abstain.  That  on  his  subsequent  visits  he  was  certain  she 
had  been  drinking,  and  found  from  Mrs.  Hill  that  she  had, 
and  that  he  directed  that  she  should  not,  but  that  Mrs.  Hill 
said  she  could  not  prevent  it  as  the  plaintiff  would  have  it 
That  on  Christmas-day  he  warned  her  that  if  she  went  on 
drinking  there  would  be  delirium  tremens.  That  next  day, 
the  26th,  he  met  Dr.  Fraser  in  consultation  (who  had 
been  sent  for  by  the  plaintiff  without  his  knowledge),  and 
that  they  agreed  in  their  view  of  the  case.  It  was  on  ih^,t 
day  the  plainiiff  herself  desired  to  have  a  female  nurse,  as 
Mrs.  Hill  was  going  away,  and  she  asked  the  defendant 
to  recommend  her  one,  which  he  did,  a  Mrs.  Baker.  Next 
day  he  saw  another  woman  there,  of  whom  he  knew 
nothing.  The  plaintiff's  imbecile  brother  in  the  house 
was  harmless;  but  fetched  drink  for  her.  On  that  day 
Mrs.  Taylor,  who  was  staying  in  the  house,  begged 
him  to  recommend  a  man  to  be  there,  in  order  to  pro- 
tect her,  as  well  from  the  plaintiff  as  her  brother,  in 
case  of  violence.  And  the  defendant  accordingly  re- 
commended a  man,  whom  he  sent  to  the  house,  at  Mrs.: 
Taylor's  request,  to  see  her.    That  evening  he  found  the 
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man  there ;  and  on  the  morning  of  the  next  day,  the  29thy 
he  found  the  plaintiiF  labouring  under  the  symptoms  6(^  de- 
lirium tremens  in  its  earlier  stage— restlessness  and  e^ccite- 
ment;  tongue  shaky  and  tremulous^,  eyes  wild  and  suffused  ; 
her  voice  thick  and  utterance  indistinct ;  constant  craving 
for  drink ; '  the  state  of  the  sitting-room  being,  in  which  she 
persisted  in  passing  the  nights,  filthy  and  offensive  in  the 
extreme.'  On  that  day  be  and  the  other  defendant  had  a 
consultation  with  Dr.  Barnes,  another  physician  called  in 
by  the  plaintiff,  and  he  was  of  their  opinion  that  she  was 
labouring  under  delirium  tremens,  and  in  her  presence  said 
she  was  delirious. 

Chambers  objected,  that  if  she  were  delirious  what  V^is^ 
daid  in  her  presence  was  no  more  admissible  than  if  it  had 
been  in  her  absence. 

CocKBURN,  C.  J. — But  your  case  is  that  she  was  not 
delirious. 

Chambers. — Their  case  is  that  she  was ;  and  they  offer 
the  evidence. 

CocKBUBN,  C.  J. — Whether  or  not  she  was  delirious  de- 
pends upon  the  whole  of  the  evidence  on  the  case,  includ- 
ing this,  which  I  cannot  exclude. 

The  witness  went  on  to  state  that  Dr.  Barnes  approved 
of  every  ^tftiiig  '^ich  had  ibeen  done.  THey  bad  admiQis>- 
tered  morphia  to  the  plaintiff,  which  was  an  opiate,  a  fit 
remedy  for  delirium  tremens.        ' 

The  witness  denied  having  admitted  to  Bennett  that  be 
and  Dr.  Eraser  had  authorized  the  personal  reslreint  put 
upon  the  plaintiffs  by  the  male  and  fetnale 'attendant,  or 
had  sent,  then)  jpr  put  them  overher,  but  admitted  that  he 
had  advised  tb%tit.wa&'pnid»)fit  and  necessary  to  have  her 
watched  and  protected  (a).  He  went  on  to  state,  that  on 
the  28th  December  the  plaintiff,  who  had  then  been  got 
upstairs   into  a  bed-room,   clean,  large  and   more   airy, 

(a)   rifi^e /KM/,  p.  884,  note  (a). 
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1863.        became  better^  and  that  he  had  repeatedly,  but  in  vaiD, 
^^  urged  upon  her  this  removal. 

«.  In  crosB-examination  the  witness  said,  that  though  in 

Fbasbs  •  '  o 

and  Another,  his  earlier  visits  the  plaintiff  was  decidedly  labouring  under 
the  effects  of  drink^  yet  that  delirium  tremens  had  not  fairly 
set  in,  but  that  there  were  traces  of  delusion  in  her  per- 
sistent craving  for  more  aperient  medicines,  although  in 
point  of  fact  the  medicines  had  operated  adequately,  and 
she  had  been  told  so  by  her  medical  advisers.  Pressed 
as  to  whether  there  was  danger  on  the  26thy  that  the 
patient  should  injure  herself  or  others,  he  said  there  was 
always  some  amount  of  danger  in  such  a  case,  and  that  it 
would  be  prudent  to  have  further  assistance,  and  that  he 
had  said  so  and  advised  that  her  friends  should  be  sent  for, 
but  he  had  not  advised  a  male  attendant,  and  though  he 
should  consider  it  might  be  prudent  to  have  one  in  the 
house,  he  had  never  advised  a  male  attendant  in  the  room 
of  a  female  patient 

Dr.  Fraser  stated  that  it  was  not  until  the  evening  of 
the  26th  December  he  saw  the  male  attendant  there,  and 
though  he  knew  the  man  he  had  neither  sent  him  nor  had 
any  idea  that  he  was  there  until  he  saw  him*  He  asked 
the  man  why  he  was  there '!  and  he  answered  that  Mrs. 
Taylor  and  Mrs.  Hill  had  said  that  they  would  not  remain 
in  the  house  unless  a  man  was  in  it  to  protect  them.  Dr. 
Fraser  stated  that  he  had  not,  during  his  attendance  upon 
the  plaintiff,  ever  given  the  man  any  orders  or  ilirections. 
Next  morning,  the  27th,  he  saw  a  female  attendant  there, 
whose  name  he  did  not  know,  and  whom  he  addressed  as 
*'  nurse,*'  and  as  to  whose  engagement  he  knew  nothing, 
save  that  he  had  previously  referred  the  plaintiff  to  Dr. 
Kester  to  recommend  her  as  a  nurse.  On  entering  the  house 
that  evening,  he  found  the  plaintiff  struggling  with  the 
female  attendant,  and  with  her  hands  on  her  head  and 
neck  apparently  attempting  to  tear  her  hair.*  There  were 
then  all  the  symptoms  of  delirium  tremens  which  he  thus 


SITTINGS— QUEEN'S  BENCH.  876 

described  :— extreme  restlessness,  great  excitement,  tremor  1863. 
of  the  body  and  limbs  and  members,  even  of  the  tongue  ^^^^ 
when  put  out,  a  kind  of  tremulous  shaking  of  any  limb  or  «. 

member  when  in  motion,  an  anxious,  frightened  expres-  aad  Another, 
siou  of  countenance,  great  distrust  and  dislike  of  all  around, 
incessant  talking^  and  distressing  want  of  sleep.  Such,  he 
said,  were  the  more  early  and  ordinary  symptoms — there 
were  delusions  and  hallucinations  at  a  later  stage  of  the 
disease.  The  hallucinations,  he  said,  were  not  continued 
but  intermittent,  and  of  this  he  offered  to  give  a  remarkable 
illustration  from  his  own  practice;  but 

Chambers  objected. 

Parry ^  Serjt.,  observed  that  the  medical  witnesses  for  the 
plaintiff  had  been  allowed  to  give  such  illustrations. 

Chambers  answered  that  they  were  independent  wit- 
nesses called  to  give  evidence  on  matters  of  science — the 
witness  now  under  examination  was  one%f  the  defend-* 
ants. 

CocKBURN,  C.  J.,  said  the  witness  could  give  his  general 
opinion,  which  he  accordingly  did. 

The  witness  went  on  to  state  that  delirium  tremens  might 
be  brought  on  by  excessive  drinking,  even  in  the  case  of 
a  person  not  previously  intemperate. 

Chambers  said  that  he*  must  admit  this  as  a  matter  of 
medical  science,  he  found  it  so  laid  down  in  works  of 
Medical  Jurisprudence,  (a) 

The  witness  went  on  to  state  that  on  the  27th  he  and 
the  co'^defendant  met  Dr.  Barnes,  another  physician,  in 
consultation ;  and  be  was  asked  whether  Dr.  Barnes  had 
not  expressed  his  approval  of  their  treatment. 

Chambers  objected. 

(a)  The  subject  is  mott  important  tribution    to    this    most    Taluable 

in  many  points  of  view,  and  the  science ;  and,  therefore,  it  has  been 

evidence  of  the  medical  men  in  this  given  so  fully, 
case  may  be  deemed  a  useftil  con- 
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1863.  CocKBURNy  C.  J.,  suggested  that  any  objection  m^bt 

be  obviated  by  merely  altering  the  question  thna:— did 
he  allow  the  treatment? 

The  witness  answered  that  he  did  not.  He  denied  bar- 
ingy  during  the  whole  period,  given  any  directions  to  the 
male  attendant.  • 

In  cross-examination  the  witdess  admitted,  that  if  the 
plaintiff  had  threatened  to  throw  herself  out  of  the  window, 
or  try  to  injure  herself  or  others,  it  would  have  been  pro- 
per that  she  should  be  put  under  personal  restraint.  And 
be  stated  that  it  was  quite  possible  that  there  might  be 
danger ;  and  on  the  26tb  (when  the  man  came),  appre- 
hended such  danger ;  and  that  on  that  day  he  thought  that 
she  was  in  a  state  in  which  it  would  have  been  dangerous 
to  leave  her  alone  without  a  female  attendant,  and  that  it 
would  be  prudent  to  have  a  male  attendant  in  the  hotue. 
And  at  that  time  he  had  heard  something  about  an  attempt 
to  jump  out  of  the  window,  and  that  the  police  had  been 
called  in  and  that  there  had  been  a  window  broken,  and  a 
disturbance,  &c.  He  admitted  that  the  plaintiff  often  com- 
plained of  the  attendants,  but,  he  said,  she  complained  of 
every  one  in  the  house,  and  that  as  such  dislike  of  every 
one  about  the  patient  was  a  symptom  of  the  disease,  he 
thought  nothing  of  these  complaints.  He  said  the  plaintiff 
got  over  her  attack  on  the  30th  December. 

The  evidence  for  the  defence  was  confirmed  by  Mrs. 
Hill,  who  stated  that,  from  the  19th  December  to  the  23rd, 
the  plaintiff  had  been  drinking  sherry  and  spirits,  and  was 
so  all  the  time  the  defendants  were  attending  her,  up  to 
and  on  the  26th,  when  the  man  came,  and  that  she  and 
Mrs.  Taylor  had  complained  to  the  defendants  that  they 
were  in  danger,  and  were  afraid  of  being  left  alone  with 
the  plaintiff.  She  had  fetched  the  defendants  and  the 
police. 

A  police  Serjeant,  who  had  been  called  in  by  the  last 
witness  late  on  Christmas  night,  stated  that  he  saw  the 
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plaintiff  twice  in  a  few  minutes  drink  tumblers  half  full  of  18^3. 
sherry,  and  that  she  kept  crying  out  for  more,  and  offered  g^^^ 
him  600/.  to  set  her  some  more  drink.     He  stated  that  he  *• 

Fraser 

had  heard  Mrs,  Bennett  say,  in  her  husband's  presence,   and  Another, 
that  she  was  afraid  to  go  near  the  plaintiff  as  she  was  so 
violent. 

The  evidence  for  the  defence  was  further  confirmed  by 
several  other  witnesses. 

The  lady  named  Taylor,  who,  on  the  27th  December, 
came  to  see  the  plaintiff,  and  was  there  all  that  and 
the  next  day,  was  abroad ;  but  several  witnesses  testified 
that  she  was  uneasy  at  the  idea  of  being  left  alone  with 
the  plaintiff  and  her  imbecile  brother,  who  kept  on  get^ 
ting  her  drink,  and  as  the  plaintiff  grew  very  much  worse 
that  day,  and  was  very  excited,  she  begged  Dr.  Andrews 
to  recommend  her  a  female  nurse,  and  also  a  male  attend- 
ant, to  live  in  the  house.  Accordingly,  a  respectable 
woman,  named  Slack,  was  sent  and  engaged  by  Mrs. 
Taylor  as  nurse;  and  a  man  named  Shear,  who  seemed 
also  respectable,  was  likewise  sent  and  engaged  by  her 
as  attendant,  to  remain  in  the  house.  Neither  of  the 
defendants  had  anything  more  to  do  with  their  actual  en* 
gagement,  though  they  were  instrumental  in  sending  them, 
and  did  not  know  that  they  were  engaged  until  they  saw 
them  in  the  house;  and  they  both,  as  did  the  attendants 
themselves,  swore  that  they  had  given  no  orders  or  direc- 
tions, otherwise  than  general  medical  directions,  that  the 
plaintiff  should  be  kept  from  drink  (except  so  far  as  they 
allowed  it),  and  carefully  watched  and  prevented  from 
getting  out  of  the  house  (a).  The  attendants  denied  having 
done  anything  but  follow  out  these  directions ;  they  denied 
any  acts  of  violence ;  and  they,  as  well  as  Mrs.  Hill  and 
Mrs.  Young,  described  the  plaintiff  as  in  a  most  excited 
state  from  drink,  craving  and  crying  for  drink,  threatening 
to  cut  her  throat  if  denied  it,  trying  to  get  out  of  window, 

(a)  Vide  ante,  pp.  863,  864,  et  videpoti,  p.  884. 
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1863.        running  about  the  passage,  rolling  and  falling  about,  and, 
^^^      in  fact,  unable  to  take  care  of  herself.    The  plaintiff  her- 
V.  self  had  admitted  having  required  wine  as  late  as  eleven 

and  Another.  Or  twelve  o'clock  at  night,  and,  when  it  was  denied  her, 
seizing  a  bottle  of  sherry  and  breaking  the  nozzle  off  to  get 
at  the  contents.     The  nurse  swore  she  seized  her  by  the 
hair  of  the  head  and  slapped  her  because  she  would  not 
let  her  have  drink ;  and  the  man  swore  that  the  imbecile 
brother  set  his  dog  at  him  and  wanted  to  bring  it  upstairs. 
The  defendants,  as  the  case  was  getting  worse,  suggested 
further  medical  advice,  and  the  plaintiff  herself  suggested 
a  friend  of  hers,  a  Dr.  Barnes.    This  gentleman,  a  physi- 
cian of  twenty  years'  standing,  accordingly  attended  her 
and  had  a  consultation  with  them,  and  quite  agreed  as 
to  the  disease  and  its  treatment.     He  said  it  was  a  clear 
case  of  delirium  tremens,  and  the  great  specific  for  that 
disease,  the  opiate  morphia,  was  administered.     Under  its 
influence  she  at  last  fell  to  sleep  and  awoke  better.    The 
evidence  of  the  three  medical  attendants,  the  two  female 
nurses,  the  male  attendant,  and  the  three  female  friends 
as  to  her  condition  at  this  time  was  confirmed  by  that  of 
three  or  four  policemen  who  had  been  called  in,  and  like- 
wise by  a  publican,  who  stated  that  there  had  been  at 
this  time  an  increased  supply  of  wine.     When  the  nurse 
and  the  female  attendants  were  able  to  stop  the  supply,  and 
after  the  morphia  had  been  taken,  the  plaintiff  got  better, 
and  in  a  few  days  went  rather  suddenly  down  to  Bath. 
There  she  was  seen  by  a  Dr.  Barrett,  whose  impression  at 
the  time  was  that  she  had  been  drinking,  though  he  after- 
wards, from  what  she  said,  thought  it  possible  he  might 
have  been  mistaken,  and  that  it  was  "  travelling  gout  ;** 
and  later  still,  a  month  after  the  time  in  question,  she  was 
seen  by  Dr.  Tunstall,  a  physician  at  Bath,  who  did  not 
observe  traces  of  delirium  tremens,  but  said  that  after  such 
an  interval  the  traces  of  it  might  not  be  observable ;  and 
it  was  admitted  that  it  might  arise  from  a  sudden  excess 
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in  drinkingy  on  the  part  of  a  person  not  previously  in- 
temperate, and  that  the  patient  might  recover  in  a  single 
night  There  did  not  appear  to  be  any  doubt  among  the 
many  medical  men  examined  that  the  symptoms  described 
— if  truly  described — were  those  of  delirium  tremens,  or 
that,  assuming  it  to  be  a  case  of  delirium  tremens,  careful 
watching  and  some  degree  of  personal  restraint  would  be 
required,  as  there  was  always  danger  of  violence  or  suicide. 
And  every  medical  roan  who  saw  the  plaintiff  described 
the  symptoms  to  be  those  of  this  terrible  disease — ^the 
restlessness,  irritation  and  excitement,  the  loss  of  sleep,  the 
heat  of  the  throat,  the  sense  of  suffocation,  the  aversion  to 
lie  down,  the  look  of  terror  and  the  wild  suffused  eyes, 
the  tremor  in  the  limbs  and  even  in  the  tongue,  the  dis- 
trust and  dislike  of  all  around,  the  disposition  to  talk  in« 
cessantly,  the  thick  voice  and  *'  rambling  way  of  speak- 
ing," the  attempts  to  run  out  of  the  house  or  even  to 
get  out  of  window,  the  constant  craving  for  drink,  the 
violence  towards  those  who  withheld  it ;  and,  lastly,  the 
tendency  to  delirious  delusions.  Not  only  Dr.  Barnes, 
but  Dr.  Ogle,  Dr.  Tweedie  and  Dr.  Ramskill  were  called 
for  the  defence ;  and  as  to  the  nature  of  these  symptoms. 
Dr.  Tunstall,  who  was  called  for  the  plaintiff,  but  had 
not  seen  her  at  the  time,  substantially  concurred  with 
them. 

At  the  close  of  the  trial,  which  lasted  several  days, 
CocKBURN,  C.  J.  (to  the  jury). — The  case  was  one  of 
very  great  importance,  involving  as  it  did  the  question  how 
far  medical  men,  acting  honestly  and  to  the  best  of  their 
judgment  for  the  good  of  their  patients,  were  responsible ; 
and  while,  on  the  one  hand,  the  jury  ought  jealously  to 
watch  over  and  uphold  the  personal  liberty  of  the  indivi- 
dual, yet  on  the  other  hand  they  ought  to  be  equally  careful 
not  to  impair  the  efficacy  of  medical  assistance  by  exposing 
medical  practitioners  to  be  harassed  by  vexatious  actions. 
The  case,  he  repeated,  was  one  of  peculiar  importance. 


1863. 


Symii 

V. 

Frasbr 
and  Another. 
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The  plaintifT  complained,  in  substance,  that  she  had  been 
impriaoned  and  restrained  in  her  personal  Treedom  under 
the  pretence  that  ^he  was  insane.     That  she  had   been 
subjected  to  such  restraint  and  imprisonment  could  not  be 
disputed,  for  she  was  prevented  from  going  out  of  her  bouse 
or  about  it;  and  the  first  question  would  be  whether  for 
this  the  defendants,  or  either  of  them,  were  responsible. 
The  persons  who  had  actually  imposed  the  restraint  were 
the  two  attendants,  who  had  been  called  as  witnesses; 
and  the  first  question  was,  whether  the  defendants  were 
responsible  for  their  acts  7    There  was  no  plea  of  justifica- 
tion on  the  record,  and  he  was  surprised  that  there  was 
not ;  for,  if  the  evidence  for  the  defence  was  to  be  believed 
(and  to  him  it  appeared  impossible  not  to  believe  it),  such 
a  justification  would  have  been  abundantly  established. 
The  defendants,  however,  had  only  pleaded  **  Not  guilty/' 
and  leave  and  licence;  and  even  assuming  that  a  medical- 
man,  when  called  in  by  a  patient,  was  intrusted  with  power 
and  authority  to  do  all  that  was  necessary,  there  was 
positive  evidence  that  the  plaintiff  had  repeatedly  desired 
that  the  attendants  should  be  removed,  and  consequently 
if  they  were  placed  and  continued  there  by  the  defendants 
the  plea  of  leave  and  licence  would  not  avail  them  (a) ; 
though  even  then  the  jury  would  hive  to  consider  how  far 
the  plaintiff  was  entitled  to  damages,  and  in  that  view  of  the 
case  it  would  be  necessary  to  consider  whether  what  was 
done  by  these  gentlemen  was  done  by.  them  in  the  honest 
discharge  of  what  they  believed  to  be  their  duty,  acting  as 
they  deemed  for  the  best — for  the  Welfare  and  safety  of 
their  patient,  or  whether  what  they  had  ddner/^^n  diceofed    ' 
to  be  done,  were  acts  of  cruelty  and  oppre^iM,  or  of  care- 


(a)  The  Lord  Chief  Justice 
overlooked  the  issue  on  the  plea, 
which  was  in  denial  of  the  licence, 
not  its  revocation.  And  further, 
a  revocation  would  be  nothing  un- 
less In  a  sound  state  of  mind,  and 


if  in  such  a  state  then'  it  would  be 
equally  an  answer  to  a'%^edal^t)lek 
of  justification,  supposing  the  al- 
leged restraint  after  such  revoca- 
tion. Vide  FeUham  v.  Carttorighi, 
7  Scott,  693. 
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less  indifference  and  disregard  to  the  comfort  and  welfare  1^63, 
of  their  patient.  And  again,  it  might  depend  upon  whether, 
in  their  judgment,  what  was  done  was  really  to  the  injury 
of  the  plaintiff,  or  rather  for  her  benefit  and  protection ; 
and  whether,  even  if  she  were  entitled  to  maintain  the 
action  for  such  restraint,  it  had  not  resulted  in  the  pre- 
servation of  her  life  or  health,  and  the  prevention  of  serious 
mischief  either  to  herself  or  others. 

The  first  question,  however,  was,  whether  the  defendants 
were  answerable  for  the  acts  of  the  attendants  ?  Now,  they 
might  be  responsible,  either  as  having  engaged  or  em- 
ployed them,  or  as  having  given  them  such  directions,  in 
the  way  of  authority  and  command,  so  as  to  render  them- 
selves so  responsible.  Now,  as  to  the  engagement  of  these 
persons  by  Dr.  Fraser,  there  was  not  a  tittle  of  evidence  of 
it.  As  to  Dr.  Andrews,  there  was  none  but  the  alleged 
admission  to  Bennett,  which  was  positively  denied  by  Dr. 
Andrews,  and  this  denial  was  supported  by  the  positive 
evidence  of  the  two  attendants  themselves,  and  by  various 
confirmatory  circumstances  in  the  case.  It  was  certainly 
a  pity  that  Mrs.  Taylor  could  not  be  called,  as  probably 
her  evidence  might  have  disposed  of  the  case  very  early ; 
but  she  was  unfortunately  abroad,  and  it  had  not  been 
thought  worth  while  to  incur  the  expense  of  issuing  a  com- 
mission to  take  her  evidence.  But,  even  as  it  stood,  the 
evidence  was  altogether  defective  as  to  fixing  either  of  the 
defendants  with  the  employment  of  the  attendants;  and 
as  to  any  subsequent  authorization  the  jury  must  carefully 
distinguish  between  direction  by  way  of  authority  and 
command,  and  by  way  merely  of  advice  to  another  as  to 
what  it  may  be  right  to  do.  And  there  was  no  case  in 
which  it  was  more  necessary  to  advert  to  that  distinction 
and  adhere  to  it  more  carefully  than  in  the  case  of  medical 
men,  for  when  medical  men  were  called  in  it  often  became 
necessary  for  them  to  give  directions  as  to  the  care  and 
management  of  their  patients.    There  was  not  a  day  on 
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1863.        which  this  did  not  take  place,  and  care  must  be  taken  not 

^"^^"^^      to  confound  that  which  was  instruction  and  advice  with 
Stuu 
V.  that  which  was  authority  and  command. 

MdVnother.       '^^^  question,  therefore,  would  be,  on  this  part  of  the 
case,  whether  the  defendants  themselves  put  the  plaintiff 
under  the  charge  of  these  persons,  or  whether  they  foand 
her  so  placed  by  her  friends  in  the  charge  of  the  attend- 
ants, and  merely  in  the  discharge  of  their  duty  gave  them 
such  advice  and  directions  as  they  deemed  for  the  benefit 
of  the  patient,  and  not  such  orders  as  made  the  attendants 
their  servants  or  agents.     In  the  latter  view,  it  was  his 
duty  to  tell  the  jury  that  the  defendants  were  not  re- 
sponsible.   And,  even  if  they  thought  that  the  defendants 
had  acted  by  way  of  authority  and  command,  and  were 
not  justified,  they  must  consider  (with  a  view  to  damages), 
whether  they  had  acted  oppressively  and  cruelly  or  wantonly 
and  recklessly, — without  due  regard  to  the  comfort  of  their 
patient, — or  in  the  honest  and  conscientious  discharge  of 
their  duties ;  and,  further,  whether  what  was  done  was  for 
the  injury  of  the  plaintiff,  or  rather  for  her  benefit  and 
advantage. 

But  if  the  jury  believed  the  evidence  as  to  the  state 
of  the  plaintift*  when  the  doctors  were  called  in,  and 
believed  that  they  really  thought  and  had  reason  to 
think  that  she  was  suffering  under  delirium  tremens, 
then  the  question  would  be,  whether  they  did  more  than 
advise  what  it  was  their  duty  to  recommend  for  the  pro- 
tection and  care  of  their  patient.  And,  adverting  to  the 
immense  preponderance  of  evidence  in  support  of  it,  he 
asked  the  jury  if  they  could  have  any  serious  doubt  upon 
it  ?  What  was  there  to  oppose  to  it  ?  Nothing  but  the 
evidence  of  the  plaintiff  herself  and  of  Bennett,  and,  as  to 
the  former,  he  observed  that  if  she  was  really  in  the  con- 
dition described,  she  would  not  be  conscious  of  it,  and 
might,  without  the  guilt  of  falsehood,  deny  a  good  deal  of 
what  had  passed.    The  last  thing  that  a  person  usually 
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acknowledged  was  a  state  of  intoxicatioD,  and  the  plaintiff  1863. 
might  easily  be  under  a  delusion  as  to  the  extent  to  which 
intoxication  had  gone.  As  to  the  witness  Bennett,  it  was 
for  the  jury  to  say  whether  they  would  give  credit  to  his 
evidence  or  to  all  the  other  evidence  in  the  case.  If  they 
believed  the  other  evidence,  then  there  could  be  no  doubt 
as  to  the  condition  of  the  plaintiff,  and  that  it  was  the 
duty  of  the  defendants,  as  her  medical  attendants,  to  do 
what  they  had  done,  and  give  the  advice  which  they  had 
given,  for  the  law  gave  them  a  certain  power  and  protec- 
tion in  the  honest  exercise  of  their  professional  functions. 
No  doubt  the  power  which  the  law  gave  to  medical  mea 
in  these  cases  might  be,  and,  in  rare  instances,  had  been, 
abused  for  interested  purposes ;  but  these  instances  were 
so  rare  that  he  hoped  the  public  might  continue  to  place 
that  confidence  in  the  members  of  this  noble  profession 
which  had  hitherto  been  reposed  in  them,  and  he  believed 
was  deserved.  In  these  rare  instances  of  abuse,  however, 
to  which  he  had  referred,  there  was  some  interested  motive 
at  work.  But  what  possible  motive  could  there  have  been 
here,  except  the  welfare  of  the  patient?  The  learned 
counsel  for  the  plaintiff  himself,  after  aU  the  evidence,  had 
made  no  charge  of  bad  motive,  and  only  imputed  entire 
Ignorance  and  error,  and  no  one  could  doubt  that  all  they 
had  done  or  directed  had  been  designed  for  the  benefit  of 
their  patient,  and  with  a  view  to  her  restoration.  Could 
the  jury  believe  that  all  the  immense  body  of  evidence 
adduced  for  the  defence  was  a  mass  of  delusion  and  hallu- 
cination, and  that  the  plaintifi^'s  condition  had  not  been 
what  it  was  described  to  have  been ;  and  if  they  believed 
this  evidence  could  they  doubt  that,  even  if  the  medical 
men  had  directed  that  the  plaintiff  should' be  watched  and 
restrained,  they  had  done  what  was  right,  and  for  their 
patient's  benefit?  There  had  been,  no  doubt,  some  restraint 
upon  natural  personal  liberty,  but  was  it  not  necessary? 
Let  the  jury  put^themselves  in  the  position  of  these  gentle- 
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men,  or  of  the  friends  and  relatives  of  this  person  (the 
plaintiff),  and  let  them  ask  whether,  even  sapposing  that 
the  defendants  were  responsible  for  all  that  had  been  done 
and  Another,  ^o  prevent  her  from  getting  out  into  the  streets  or  throwing 
herself  out  of  window,  the  jury  would  not  consider  that 
these  gentlemen,  so  far  from  being  proper  subjects  of  con- 
demnation and  of  censure,  were  not  rather  fit  objects  of 
gratitude  and  regard  ? 

In  conclusion,  repeating  distinctly  his  direction  to  the 
jury  (as  above  given),  the  Lord  Chief  Justicb  desired 
them  to  consider  the  case,  not  only  with  reference  to  the 
interests  of  the  individuals  committed  to  the  care  of 
medical  men,  but  also  with  a  view  to  the  interests  of  the 
public,  taking  care  not  to  impair  or  neutralize  the  energy 
and  usefulness  of  medical  assistance  by  exposing  medical 
men  unjustly  to  vexatious  and  harassing  actions. 

Verdict  for  the  defendants  (a). 


(a)  A  verdict  which  gave  iini- 
versal  satisfaction  both  to  the  pro- 
fession and  the  public  The  case 
excited  a  great  deal  of  public  atten- 
tion, and  was  deemed  one  of  great 
public  importance.  It  was  made 
the  subject  of  comment  in  all  the 
public  journals — legal,  medical,  and 
lay— and  the  summing  up  of  the 
Loan  Chief  Justicb  was  regarded 
with  great  approval,  and  the  ver- 
dict with  the  warmest  satisfaction. 
Not  long  after,  a  somewhat  similar 
case  was  tried  in  another  Court, 
with  a  similar  result    It  u  to  be 


observed,  that  the  Lord  Chw 
Justice  implied  that  there  was 
evidence  (as  there  certainly  was) 
that  the  defendants  gave  their  sanc- 
tion, and  even  directions,  as  to  a 
certain  degree  of  restraint  (vide  pp. 
864,  874,  and  884);  and,  in  effect, 
he  directed  the  jury  that  if  it  wss 
no  greater  degree  of  restraint  than 
medically  necessary,  they  were  le- 
gally justified,  like  case  is  the 
converse  of  Hall  v.  SempU,  vide 
ante.  And  see  Scott  v.  Wakm^ 
ante,  p.  328. 
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Court  of  Queen* 8  Bench,  Guildhall,  coram  Cockburn,  C,J.       London 

Sitlhgs, 
HUGHES  V.   GR^ME  and   another.  Michaelmas 

-A.CTION  against  a  firm  of  brokers  for  entering  into  a  '°  ?»  action 

.  .      ,        ,    .     .-rr.  .,  t  1^      .       against  broken 

contract  with  the  plaintiff  as  agents,  without  the  authority  for  entering 

of  their  supposed  principals.    The  first  count  stated,  that  with ^he  plain- 
in   consideration   that  the   plaintiff  would    enter  into   a?^'"*8:enu 

■  for  sellers,  with- 

certain  contract(a)  with  the  defendants  as,  and  assuming  to  put  authority, 
be,  the  agents  of  certain  persons,  Lloyd  and  Company,  that  the  broker 
for  the  sale  by  the  said  Lloyd  and  Company  to  the  fij^tput^into 
plaintiff  of  254  bales  of  wool,  shipped  from  San  Francisco  communication 
on  board  a  ship  called  the  Lochett,  and  also  certain  other  to  the  sale  of  a 
Califomian  wools,  to  be  shipped  in  three  other  vessels  at  of  wool  "nd'*^^ 
certain    rates   and    on   certain  terms  (a),  the  defendants  Jjadleamtwhat 

^    "  their  terms 

promised  the  plaintiff  that  they  were  duly  authorized  and  were,  except 
empowered  by  the  said  Lloyd  and  Company,  to  make  which  was 'to 
the  said  contract  (a)  for  them  as  their  agents.  And  the  agreed-upon* 
plaintiff,  relying  on  the  said  promise  of  the  defendants,  f"l"i'?J'**'*^'* 
did  accordingly  enter  into  the  said  contract  (a)  with  the  referred  to 
defendants,  as  and  assuming  to  be  the  agents  of  the  complete  the^ 
said  Lloyd  and  Company.  Yet,  in  fact,  the  defendants  ^Vn^aartw 
were  not  authorized  by  the  said   Lloyd   and   Company,  broker  waa 

aware,  re* 

to  make  the  said  contract  (a)  for  them,  or  as  their  agents,  cei?ed  letter 
or  at  all,  by  reason  whereof  the  plaintiff  was  not  able  to  ^^^  f^^^^  ^y^^ 
enforce  the   performance  of  the  said  contract,  and   the  fellers,  insist- 

■  '  mg  on  adhe- 

same  was  not  performed;  and  the  plaintiff  lost,  not  only  rencetothe 

^  '^  'J    terms  they  had 

(a)  That  \B,the  contract  entered      lor  terms  objected  to  of  payment  required,  and 
.  ....  -11.  4.  >.    ^11."*  was  more 

into,   with  the    terms  which   the      on  dehvery  of  cargo  (mstead  of  ©p  \^„  ^^^^^ 

sellers  disclaimed.    There  was  au-      shipping  documents),  and  guaran-  of  the  effect  of 
thority  to  enter  into  a  contract,  but      tee  of  quality  being  equal  to  samples,  uhimatehr"* 
not  the  contract,  with  the  particu-       Vide  post,  p.  888.  however,  the 

defendant, 
acting  as  broker  for  both  parties,  concluded  with  the  agent  a  contract  upon  different  terms, 
(and  including  other  ships,)  which  was  at  once  repudiated  by  the  sellers:— He/rf,  that  the 
brokers  were  liable ;  qiutre,  for  what  damages  ?     Held,  also,  that  the  sellers'  letters  to  their 
agent  were  admissible  for  the  plaintiff  to  show  the  want  of  authority. 
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the  benefit  and  advantage  thereof,  and  the  profits  he 
would  have  derived  therefrom,  but  also  was  put  to  and 
incurred  great  expense  in  performing  the  contract  on  bis 
part,  and  in  endeavouring  to  enforce  the  performance 
thereof,  and  was  also  put  to  great  costs  and  expenses  in 
unsuccessfully  bringing  and  prosecuting  his  bill  in  Her 
Majesty's  Court  of  Chancery  to  compel  the  said  Uoyd 
end  Company  to  perform  the  said  contract,  and  to  refrain 
from  defiling  or  intermeddling  with  the  said  wools,  and 
an  interim  injunction  was  granted  in  I  he  said  suit  to 
restrain  the  defendants  therein  from  dealing  with  the  wool 
until  the  hearing  of  the  said  suit,  on  condition  of  the 
plaintiff  paying  all  damage  sustained  by  the  defendants 
therein ;  and  has  been  obliged  to  pay  Lloyd  and  Com- 
pany divers  costs,  and  also  a  sum  of  money,  100/.,  as 
damage  sustuned  by  them  by  reason  of  the  granting  of 
the  said  injunction,  and  is  liable  to  pay  them  other  sums 
for  their  costs  in  defending  the  said  suit 

Bavill,  Hawkins^  and  PhUhrich,  for  the  plaintiff. 

Coleridge,  J.  A.  Russell,  and  R.  G.  WUKams,  for  de- 
fendants. 

The  plaintiff  was  a  merchant  of  Liverpool ;  the  de^* 
fendants  were  brokers  there. 

In  October,  1861,  during  the  war  between  tbe  United 
States  and  the  Southern  or  Confederate  States  of  America, 
Lloyd  and  Company,  a  firm  of  merchants  in  London,  bad 
four  ships  coming  to  this  country  consigned  to  them  from 
a  bouse  in  San  Francisco,  laden  with  Californian  wool. 
They  had  an  agent  or  correspondent  at  Liverpool,  named 
Foulkes,  and  at  the  beginning  of  November  had  desired 
him  to  endeavour  to  dispose  of  the  wool  for  them,  in- 
structing him  from  time  to  time  as  to  the  terms.  He  saw 
the  defendants  on  the  subject,  and  as  they  had  authority 
from  the  plaintiff  to  purchase,  he  gave  them  an  introduc- 
tion to  Lloyd  and  Company,  and  the  defendant  Gneme 
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came  ap  to  London  and  saw  him  on  the  subject.  On  the 
4th  of  November,  Graeme,  having  heard  of  the  woo!  through 
Foulkes,  got  a  letter  of  introduction  from  him  to  Lloyd, 
and  saw  hiai  in  London  about  it;  and  Lloyd  then  only 
discovered  the  cargo  of  the  Lochett^  gave  him  samples, 
told  him  he  must,  if  he  purchased,  put  himself  in  their 
shoes,  and  referred  him  to  Foulkes  as  his  agent.  Lloyd 
wrote  on  the  same  day  to  Foulkes  to  the  effect  that 
Grsenie  had  proposed  to  purchase  on  the  terms  of  payment 
on  delivery  of  the  shipping  documents,  and  in  the  mean- 
time had  samples  to  value;  and  adding,  **  I  have  noted  in 
pencil  for  your  private  guidance  the  notions  given  us  as  to 
the  value  of  the  wool.'*  Gresme  got  a  valuation,  which  he 
communicated  to  Foulkes  with  an  offer  on  his  part  as  to 
price,  which  was  sent  to  Lloyds.  After  some  further 
letters,  and  ader  valuation  by  the  defendants,  on  the  12th 
of  November,  Lloyd  telegraphed  thus  to  Foulkes : — 

'*  Accept  \d,  advance  all  round  on  Liverpool  highest  valuationt,  pay- 
ment and  other  candUiont  ttrktly  according  to  our  Utter" 

And  wrote  to  him  thus  : — 

"  I  do  not  consider  we  ought  to  take  less  for  the  wool. 

**  Of  course  we  can  give  no  guarantee  of  the  wool,  but  the  buyer  must 
put  himself  in  our  shoes ;  we  selling  him  the  wool  on  the  documents,  as 
we  have  acquired  the  same." 

On  the  day  after  Foulkes  received  this  letter  he  saw 
Gresme,  and  they  discussed  the  matter.  On  the  1 3th  of 
November,  the  day  before  the  contract,  Lloyd  wrote  to 
his  correspondent  Foulkes  a  letter,  which  ran  thus : — 

"  T  hope  yoQ  will  have  brought  Mr.  Graeme  and  his  buyer  up  to  the  mark 
for  the  wool  per  Lochttt,  The  offer  made  of  {d,  per  lb.  above  the  highest 
valuations  would  give  140/.  over  the  costs  and  charges.  The  additional 
Id.  per  lb.  would  give  a  fair  commission  fbr  the  risk,  and  I  think  the 
Americans  ean  afford  to  pay  it,  as  bemg  United  States  produce  it  can  be 
imported  without  payment  of  duty,  particularly  if  transhipped  on  arrival 
here  into  an  American  vessel  for  New  York.  You  had  better  keep  close 
to  Grsme,  as,  if  you  see  no  chance  of  doing  better,  I  really  think  it  will 
be  for  our  interest  to  close  with  them  at  the  id.  advance  on  valuatioDs. 
0/Acr  oontfilUMfi  oMpwmy  letter,  if  yoa  eaanot  possibly  do  better,  and  I 
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authorize  you  to  sell  the  parcel  accordingly ;  imt  take  care  to  kme  a  clear 
contract  and  payment  of  the  whole  amount,  leu  freight^  on  handing  docu* 
mentt  in  order.  If  they  should  insist  on  our  guaranteeing  the  weight, 
you  may  agree  to  sell  on  the  landing  weights  here,  we  having  the  benefit 
of  any  excess,  or  bearing  any  deficiency  on  invoice  weights.  I  hope  to 
hear  you  have  succeeded  in  closing  for  the  parcel,  and  that  our  mutual 
friends  in  San  Francisco  will  be  satisfied." 


There  was  a  conflict  of  evidence  between  Foulkes  and 
Graeme,  as  to  whether  the  effect  of  this  letter  was  com- 
municated to  Graeme.  They  met,  however^  next  day^  and 
Graemci  as  broker  for  both  parties,  put  down  the  terms  of 
what  he  deemed  the  contract  agreed  upon.  On  the  14th 
of  November,  the  defendants  entered  into  a  contract  with 
Hughes,  the  plaintiff*,  of  which  the  sale  note,  addressed  to 
Messrs.  Lloyd  and  Company,  was  as  follows : — 

'*  We  have  this  day  sold  on  your  account  to  Messrs.  F.  R.  Hughes  Sr 
Co.  the  following  goods,  viz.,  254  hales  wool,  ex  Lochett  and  &in  Fran- 
citco,  as  per  samples,  at  following  rates ;  also  the  woolt  dipped  by  Coh" 
ttantia.  Noonday^  and  another  thip  (name  not  known\  to  be  taken  at  same 
rates,  the  quantities  to  he  afterwards  declared  (the  prices  stated  ranged 
from  6f(/.  per  lb.  to  13|i/.  per  lb.) ;  deliverable  in  Liverpool  or  London ; 
the  wools  to  be  an  average  of  samples,  and  any  difference  to  be  decided 
by  selling  brokers;  tare  actual  draught,  lib.  per  cwt  Payment  within 
14  days  by  cash  or  approved  bills  made  equal  to  cash ;  14  days  allowing 
1|  per  cent,  discount  from  last  day  of  landing." 

This  sale  note,  it  will  be  seen,  included  the  three  other 
ships  as  well  as  the  Lochett^  and  it  contained  a  guarantee 
of  quality,  and  made  the  price  payable  on  delivery,  not  of 
the  documents^  but  the  cargo.  It  wa9  made  out  by 
Graeme,  who  acted  as  broker  for  both  parties ;  Foulkes 
acting  as  cigent  for  seller.  Next  day  when  Graeme 
brought  the  note  to  Foulkes,  the  latter,  it  was  admitted, 
said  it  went  a  little  beyond  his  instructions,  but  he  hoped 
it  would  be  accepted.  It  was  sent  to  Lloyds,  but  they 
at  once  rejected  it  as  not  according  to  their  instructions, 
and  repudiated  the  contract;  and  next  day,  the  16th  of 
November,  the  defendants  were  informed  of  this  by 
Foulkes.    Up  to  this  time  there  had  been  no  direct  com- 
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But  at  an  interview  between  Foulkes  and  Graeme,  the      2f^ 

Hughes 

latter  said  he  would  try  to  get  his  principal,  the  plaintiff,  v. 

to  accede  to  the  sellers'  terms ;  which  were,  payment  on    ^nd  Another. 

delivery  of  the  documents,  and  no  guarantee  of  quality. 

It  did  not  appear  that  at  that  time  any  objection  was 

made  to  the  want  of  authority  for  sale  of  other  cargoes. 

The  defendant  Greeme   saw  the   plaintiff,   and   Foulkes 

wrote  to  Lloyds ;  but  in  vain,  neither  would  yield.     On 

the  18th  of  November,  Foulkes  wrote  to  the  defendants 

thus : — 

"  I  have  a  telegram  to  day  from  £.  Lloyd  &  Co.,  stating  that  they  do 
not  approTO  of  the  contract  made  for  254  bales  of  wool,  and  that  the  con* 
ditions  are  entirely  different  to  the  instructions  given  in  their  letters,  of 
which  I  from  time  to  time  read  to  you,  Mr.  Grsme.  If  therefore  you 
cannot  induce  Messrs.  Hughes  &  Co.  to  agree  to  our  conditions,  please  to 
consider  the  contract  as  canceUed." 

On  the  2l8t  he  wrote  them  another  letter  to  the  like 
effect,  and  on  the  same  day  they  wrote  to  plaintiff  thus: — 

"  We  hand  you  letter  received  from  Mr.  Foulkes,  and  have  referred 
him  to  you.    We  have  simply  to  see  the  contract  fulfilled." 

And  next  day  the  plaintiff  wrote  to  the  defendants  that 
be  should  insist  on  the  fulfilment  of  the  contract. 

In  January,  1862,  the  other  ships  having  all  arrived,  the 
plaintiff  proposed  to  sue  Lloyd,  in  order  to  enforce  the 
contract,  that  his  attorney  saw  the  defendant  Grseme,  and 
warned  him  of  that  intention,  and  of  his  own  responsibility. 
He  adhered  to  his  assertion  of  authority.  And  forthwith 
the  plaintiff  filed  a  bill  in  Chancery  for  a  specific  per- 
formance, and  also  with  a  claim  for  damages  under  Sir 
Hugh  Cairns'  Act,  and  for  an  injunction  to  restrain 
Lloyds  from  disposing  of  the  cargoes. 

In  support  of  this  suit  the  defendant  GrsBme  made  an 
affidavit  on  behalf  of  the  plaintiff,  and  deposed  that,  on  the 
14th  of  November,  the  agent  Foulkes  showed  him  a 
letter  from  Lloyds,  authorizing  him  to  conclude  the  con- 
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1863.        tract  on  the  terms  the  defendant  bad  proposed.     On  the 
HuoBBs      ^^^^^    hand,   Foulkes    made  an   affidairtt  on    behalf   of 
«.  Lloyds,  in  which  he  stated  that  be  had  shown  Grssme  all 

and  Another,   their  letters  on  the  subject  before  the  contract. 

In  February  last  the  Vice-Chancellor  Wooi>  dissolved 
the  injunction,  and  dismissed  the  bill  with  costs. 

In  July  this  action  was  brought 

Lloyd  and  Foulkes  were  now  examined  on  behalf  of  the 
plaintiff;  but  the  latter,  on  cross-examination,  did  not 
adhere  to  his  affidavit,  and  acknowledged  that  be  had 
neither  shown  nor  read  any  of  Lloyd's  letters  to  Grmme, 
but  only  read  portions  of  them»  and  was  unable  to  state 
with  certainty  what  portions.  But  the  effect  of  his  evi- 
dence was,  that  he  read  the  portions  restricting  his  autho- 
rity as  to  the  terms  of  payment  and  the  guarantee,  and 
that  he  told  Graeme  he  would  ask  Lloyd  if  be  would  in- 
clude the  other  things ;  and  when  be  saw  the  note  of  the 
contract,  said  that  it  went  a  little  beyond  his  instructions. 

Graeme  was  called  in  contradiction,  but  he  admitted  the 
latter  statement,  and  also  that  he  saw  the  first  letter  of 
Lloyd,  but  he  denied  seeing  or  hearing  the  others. 

The  defendant  Graeme  saw  his  principal,  the  plainti^ 
from  time  to  time  during  the  negotiation ;  but.  as  his  owa 
case  was  that  he  did  not  know  of  the  limitations  of  Foulkes' 
authority  contained  in  the  letters  of  Lloyd,  of  course  he 
could  not,  and  did  not,  say  that  he  had  oommunicated 
those  limitations  to  his  employer.  It  was  elicited,  in  cross- 
examination^  that  defendant  knew  that  Foulkes  received 
instructions  from  his  principals.. 

The  letters  of  Lloyd  to  Foulkes  were  put  in  on  the  part 
of  the  plaintiff. 

Coleridge  objected ;  but 

CocKBURN,  G.  J.,  admitted  theoi^  as  the  casa  suggested 
fov  the  defence  was^  that  there  had.  been  an  autl^ority^ 
The  letters  of  Foulkes  to  Ltoyd  were  offered,  but  ob- 
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jected  toy  and  required  and  used  only  to  refMsh  the  recoU        1863^ 

lection  of  Foulkes. 

Hughes 

Coleridge  contended  that  Foulkes  had  a  general  snitho^  ** 

rity  to  sell,  and  called  GYffiine  to  prove  his  knowledge  of  and  Another, 
the  limftations  upon  that  authority.  He  urged,  moreover, 
that,  as  the  plaintiff  knew  all  that  Oreeme  knew  and 
acrthorized  him  to  enter  mto  the  contract^  he  could  not 
recover.  And  further,  that,  even  if  entitled  to  a  verdict, 
be  could  not  recover  either  the  costs  (a)  or  profits. 

CoCKBURv,  C.  J.  (to  the  jury).— The  law  is  this(i),  that 
when  a  person  has  acted  ak  agent  for  another,  and  has 
taken  upon  himself  to  contract  as  such  agent,  and  had  no 
authority  from  the  person  on  whose  behalf  he  assumed  to 
contract,  the  party  with  whom  he  has  made  the  contract, 
and  who  has  sustained  damage  through  his  not  being  able 
to  enforce  the  contract  against  the  supposed  princrpal,  has 
a  right  to  sue  the  agent  on  the  implied  understanding  that 
he  had  such  authority  (c).  Now  here  the  first  question  is, 
whether  the  defendants,  by  Grseme,  acted  as  agents  for 
Lloyds,  the  supposed  sellers?  It  appears  that  they  did, 
because  they  acted  as  brokers  for  both  parties,  sellers  and 
buyers.  The  next  question  is,  whether  they  had  Lloyds' 
authority  for  this  contract.  It  is  clear  that  they  had  not 
hefr  direct  authority ;  but  it  is  suggested  that  they  had 
it  through  Foulkes,  as  their  general  agent  in  the  matter. 
It  is  true  that  Lloyds  had  referred  them  to  him  as  their 
agent  But  then  that  was  only  with  reference  to  the 
cargo  ex  Lockett,  Nor  is  there  the  least  evfdence 
tlmt  Lloyd  held  out  Foolkes  as  having  any  sach.  autho- 
rity; on  the  contrary,  in  his  interview  with  Greeme  he 
only  mentioned  one  of  the  ships.  It  is  said  that  if  the 
plaintiff  knew  all  that  Grseme  knew,  and  was  kept  in- 

(a)  Tbis^  was  reienred.  (r)  That  ia,  on  a  warranty  of  au- 

(b)  That  ia,  m  laid  down  in  Cai-  tbority ;  not  for  want  of  due  and 
len  T.  Wright^  8  £  &  B.  647,  from  reasonnble  care  to  ascertain  it ;  vide 
which  CocKBURN,  C.  J.,  dissented.  anU, 
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1863.        formed  by  him  of  all  that  had  occurred,  then  he  could  not 
maintain   the   action.      This  proposition  was  laid   down 

HUOHEB  '^      '^ 

V.  rather  too  broadly  as  a  proposition  of  law  (a).     But  it  in- 

and  Another,    volves  a  question  of  fact,  whether  the  plaintiff  knew,  in 
effect,  that  Foulkes  and  Greeme  had  not  authority  to  enter 
into  this  contract?  '  No  doubt,  if  the  plaintiff  knew  that, 
and,  knowing  it,  authorized  Greeme  to  enter  into  it,  taking 
the  risk  of  its  being  repudiated,  he  could  not  recover.    But 
was  it  so  (&)  ?     Did  the  plaintiff  know  that  Foulkes  and 
Grseme   had   not  authority  to  enter  into  this  contract? 
There  is  evidence  that  he  knew  it;  and  he  himself  admits 
that  Foulkes  said  the  contract  went  somewhat  beyond  his 
authority.     Further  than  this,  Foulkes  states  that  he  read 
to  him  the  substance  of  Lloyd's  letters,  expressly  pre- 
cluding a  contract  on  such  terms,  and  that  the  contract 
note  was  not  drawn  up  according  to  the  terms  agreed 
upon  between  them.     But  even  if  not  so,  at  one  time  it  is 
admitted  by  GrsBme  that  he  knew  Lloyds  insisted  on  dif- 
ferent terms.    And  there  is  no  evidence  that  they  ever 
departed  therefrom,  or  that  Greeme  had  ever  any  reason 
to  suppose  that  they  had  done  so.     According  to  Foulkes' 
evidence,  Grssme  had  not  even   his  authority  to   make 
such  a  contract.     But,  even  if  he  had,  it  is  clear  Foulkes 
had  not  Lloyd's  authority  to  enter  into  it     And,  even  if 
Greeme  did  not  know  that  he  had  not^  he  had  no  reason  to 
suppose  that  he  had.     Of  course  if  he  had,  then  this 
action  could  not  be  maintained;  but  it  is  manifest  that  he 
had  not.     For  the  contract  includes  all  the  ships,  and 


(a)  Because,  even  supposing 
Graeme  did  not  what  were  Lloyd's 
specific  instructions,  he  knew 
Foulkes  was  receiving  them,  and 
that  they  contained  the  limits  of  his 
authority,  and  he  knew  what  those 
limits  had  been)  and  it  was  his 
duty  to  find  out  if  they  had  been 
enlarged  and  extended.  His  not 
knowing  that  would  be  negligence, 


and  therefore  his  telling  his  em- 
ployer what  he  did  know  could  be 
no  protection,  even  in  an  action  for 
negligence. 

(6)  It  could  hardly  be  so,  be- 
cause Graeme  swore  he  had  not 
heard  the  contents  of  the  later 
letters,  and  if  not,  he  could  not  have 
told  his  employers  of  them. 
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there  is  not  an  atom  of  evidence  of  any  authority  to 
Foulkes  to  include  them  in  it ;  and,  according  to  Foulkes, 
the  defendants  had  not  even  his  authority  to  include  them. 


1863. 


Hughes 

The  question  will  then  be,  whether  he  was  their  general  and  Another, 
agent  or  an  agent  with  a  limited  authority  ?  And  even  if  he 
had  been  their  general  agent  at  first,  then  the  question  will 
be,  whether  the  general  authority  was  not  circumscribed  and 
restrained  by  what  passed  at  the  interview  between  Lloyd 
and  the  defendant  Greeme,  and  by  the  subsequent  letters 
of  Lloyd  to  Foulkes,  of  the  substance  of  which,  it  should 
seem,  Grseme  was  aware?  He  admits  it  as  to  the  first 
letter  of  4th  November,  and  he  could  scarcely  deny  that  he 
had  heard  some  parts  of  the  later  letters.  He  admits,  at 
all  events,  that  he  knew  Foulkes  was  receiving  instructions 
from  his  principal  Lloyd.  And  those  instructions,  on  the 
disputed  points,  never  varied  to  the  last  moment  before 
the  contract  The  defendant  Grseme  admits  he  was  aware 
that  Lloyd  had  at  first  insisted  on  those  terms,  and  there 
is  no  evidence  that  Lloyd  ever  departed  from  them  or  au- 
thorized Foulkes  to  do  so,  or  that  Grseme  had  any  reason 
to  suppose  so.  It  is  clear,  therefore,  that  Foulkes  had  no 
authority  to  conclude  this  contract;  and  if  Greeme  knew 
this,  or  had  no  reason  to  suppose  that  he  had,  then  the 
defendants  would  be  liable. 

These  are  the  questions  for  you  to  determine: — 

1.  Did  the  defendants  act  as  agents  of  Lloyds,  the 
sellers? 

2.  Had  Foulkes  a  general  authority  from  Lloyds  ? 

3.  If  so,  was  it  limited  and  restrained  by  the  particular 
instructions  contained  in  the  letters  ? 

4.  Had  the  defendants  Lloyds'  authority  to  enter  into 
this  contract? 

5.  Had  they  Foulkes'  authority  to  enter  into  it? 

6.  Had  Foulkes  Lloyds*  authority  to  do  so  ? 

7.  Was  the  authority  confined  to  the  LocheU? 
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HUOBBI 

9. 

Gramb 

and  Another. 


8.  If  there  was  no  Mithoriiy  to  enter  into  this  oontracf, 
was  the  fdaintiff  aware  that  there  was  not? 
The  jury  answered  all  the  qoestfons  so  as  to  resvh  in  a 

Verdict  for  the  plaintiff  (a). 


(a)  Entered  for  370/.,tke  amount 
of  the  Chancery  costs,  subject  to 
leave  to  move  to  increase  it  by  the 


amount  of  the  profits ;  and  leave  to 
the  defendants  to  move  to  redooe  it 
io  nominal  damages. 


Middlesex 

Sittings, 

MichaelmoM 

Term, 

The  plaintiff 
having  seat 
horses  to  a 
licensed  horse 
dealer  for  sale 
in  the  horse 
dealer's  own 
name,  the 
dealer  sold  the 
horses*  in  his 
own  name,  to 
the  defendant 
The  plaintiff, 
unknown  to  the 
defendant,  re- 
voked the 
dealer's  autho- 
rity to  sell,  or 
receive  the 
price:  and  the 
defendant 
afterwards  paid 
the  dealer. 
Held,  that  un- 
less he  had  re- 
ceived notice 
of  the  revoca- 
tion of  autho- 
rity (which  he 
denied)  the 
payment  was 
good  as  against 
the  plaintiff,  he 
having  allowed 
the  dealer  to 
appear  as  the 
owner. 


Coram  Cockbumj  C.J* 

CURLEWIS  V.  BIRKBECK. 

Declaration  for  the  price  of  horses  soW  and  de- 
Fivered  by  the  plaintiflT  to  the  defendant. 

Second  count,  for  their  conversion. 

Pleas :  I.  (To  first  count.)  Never  indebted. 

2.  That  the  defendant  satisfied  Che  plaintiff's  daim  by 
payment. 

3.  (To  the  second  count.)  Not  guilty. 

4.  Not  possessed.     Issue. 

Edward  Jame$^  Q.  C,  and  H.  T.  Cole  for  the  plaintiff. 
Hawkins,  Q.  C,  Garth  and  Barnard  for  the  defendant 
Huddleson,  Q.C.,  watched  the  case  for  Toynbee, 
This  was  an  action  by  a  tailor,  against  a  member  of  the 
firm  of  Gumey,  Overend.  k  Co^  for  the  price  of  two 
hunters--one  sold  for  225/.,  the  other  <br  150/.    The  de- 
fence, in  substance,,  was,  that  he  bought  them  of  oneToyn- 
bee,  who  kept  livery  stables  and  sold  horses,  and  had  paid 
him.    He  had  in  fact  so  paid  him,  and  the  qvestbn  was, 
whether,  to  the  knowledge  of  the  defendant  at  the  time  of 
payment,  the  hoises  were  Toynbee's  or  the  plaintifi^'s? 
The  horses  were,  in  fact,  the  plaintiflP's;  and  Toynbee 


SITTINOS-^QUEEN'S  BENCH.  895 

was,  in  fact,  his  agent,  but  had  sold  as  the  ostensible        1663. 
owner;  and  the  facts  were  as  follow: —  ^  . 

Toynbee  kept  livery  stables,  and  had  a  horse  dealer's  v. 

licence  to  sell  horses;  and  as  so  licensed  his  name  was 
orer  the  stables,  '^Licensed  dealer  in  horses;"  and  the 
plaintiff  in  no  way  appeared.  He  had,  however,  entered 
into  an  agreement  with  the  plaintiff,  by  which  be  was 
to  sell  horses  for  plaintiff  according  to  certain  terms, 
the  expenses  being  deducted  and  the  net  profits  divided ; 
the  plaintiff  having  power  at  any  time  to  determine  the 
agreement  by  notice. 

The  two  horses  in  question  had  been  sent  to  Toynbee'a 
stables  by  the  plaintiff  for  sale;  and,  in  December,  1862, 
without  knowing  that  they  were  the  plaintiff's^  the  de- 
fendant there  saw  them,  and  bargained  for  them ;  but  they 
were  not,  at  the  time,  delivered. 

On  a  former  occasi<Hi,  wh^i  Toynbee  had  bought  a 
horse  of  the  defendant,  the  latter  received  in  payment  a 
cheque  drawn  by  the  plaintiff. 

The  sale  was  on  the  24th  December.  On  the  27th  De- 
cember the  plaintiff  gave  Toynbee  a  notice  to  terminate 
the  agreement,  and  not  to  sell  any  more  of  his  horses^  nor 
receive  any  monies  on  account  of  any  such  salea.  The 
plaintiff  was  occasionally  at  the  stable,  and  after  the 
bargain,  having  heard  of  it,  he,  on  the  31st  December, 
and  before  payment,  gave  one  Nevin,  a  "  helper"  at  the 
stables,  a  letter  to  give  to  the  defendant  when  he  did  next 
call.  The  defendant  not  calling,  Nevin  was  sent  to  his  • 
house ;  but,  instead  of  taking  the  letter,  merely  made  some 
verbal  communication,  the  terms  of  which,  it  will  be  seen, 
were  in  dispute. 

On  the  1st  January  the  horses  were  delivered,  and  pay- 
ment made  by  the  defendant  to  Toynbee. 

Payment  was  after  defendant  had  seen  Nevin. 

The  plaintiff's  notice  described  Toynbee  as  ''  my  servant 
and  foreman." 
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1863.  There  had  been  a  demand  and  refusal  before  action,  bat 

^a^^"^^"^      after  payment 

CURLEWXS  ^    •' 

V.  The  case  for  the  plaintiff  was^  that  the  real  sale  was 

after  notice  to  defendant,  and  was  after  express  with- 
drawal of  authority  to  Toynbee  to  sell  or  receive  payment; 
or  thaty  at  all  events,  the  payment  was  after  notice  to 
the  defendant  of  such  withdrawal  of  authority;  and  in 
support  of  this  case  Nevin  was  called,  but  as  he  had  not 
delivered  the  letter  it  was  not  allowed  to  be  produced,  and 
he  could  only  state  the  purport  of  his  verbal  communica- 
tion, which,  according  to  him,  was,  that  the  defendant  was 
not  to  pay  Toynbee. 

The  defendant  was  called  to  contradict  this ;  and  stated 
that  Nevin  did  not  mention  the  plaintiff  at  all.  He  was 
cross-examined  as  to  the  previous  transaction,  in  which  he 
saw  the  plaintiff's  cheque,  but  swore  that  it  conveyed  no 
idea  to  his  mind  that  the  plaintiff  had  any  connection  with 
the  business. 

Toynbee  was  not  called  as  a  witness  on  either  side. 

The  case  for  the  defence  was,  that  Toynbee  was  allowed 
by  the  plaintiff  to  all  as  the  apparent  owner,  and  that  this 
being  so,  the  payment  to  him  was  valid. 

No  particular  notice  was  taken  of  the  pleadings  (a). 

CocKBURN,  C.  J.  (to  the  jury). — Whether  there  was 
express  notice  to  the  defendant,  before  payment,  of  the 
revocation  of  plaintiff's  authority  to  receive  payment  is  a 
question  for  you ;  if  you  think  there  was  such  notice,  you 
must  find  for  the  plaintiff.  But  if  you  think  that  there 
was  not,  then,  as  the  plaintiff  allowed  Toynbee  to  appear 
to  the  world  and  to  the  defendant  as  owner  of  the  horses, 
and  so  put  him  in  a  position  of  apparent  authority  to 
receive  the  price,  the  payment  was  valid. 

Verdict  for  the  defendant 

(a)  As  to  wbich,  it  will  be  ob-      payment    in    satitfaction    to    tbe 
•  served)  that  there  was  no  plea  of     count  in  tro?er,  and  therefore,  as 
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to  that,  the  case  would  have  rested 
had  that  count  heen  pressed  on  the 
doctrin9  of  ToUit  ▼.  Sherttone^  5 
M.  &  W.  283  ;  BuueU  v.  Bell,  10 
M.  &  W.  340,  and  Valpy  v.  Gih- 
9on,  4  C.  B.  837 ;  that  even  where 
there  has  been  a  wrongful  sale  to 
the  defendant,  a  notice  requiring 
payment  of  the  price  waives  the 
tort  and  remits  the  owner  to  an 
action  of  deht ;  or  on  the  similar 
doctrine  of  Gregg  v.  Wellt,  10  A. 
&  £.  90,  and  Fickard  v.  SrarSy  6 
A.  &  £.  476  ;  confirmed  in  Free- 
man y.  Cookf  2  £xch.  654,  that  a 
man  standing  by  and  allowing 
another  to  deal  with  his  goods  as 
owner,  is  estopped  from  afterwards 
claiming  them  from  a  bond  fide 
purchaser,  and  that  the  estoppel 
arises  on  not  possessed.  Of  course, 
if  the  case  had  been  pressed  upon 
this  count,  the  question  would  have 
been  for  the  jury,  and  of  course,  also, 
upon  this  count,  if  the  property 
had  passed  prior  to  payment,  then 
payment  would  have  been  imma- 
terial, which  was  probably  the  rea- 
son why  it  was  not  pleaded  to  that 
count  The  case,  however,  was  not 
rested  so  much  upon  that  count  as 
on  the  count  in  debt  for  the  price, 
and  especially  on  the  question  of 
authority  to  receive  payment.  N  ow 
the  actual  revocation  of  Toynbee's 
authority  to  receive  payment  was 
not  disputed,  and  the  plea,  it  wiU 
be  observed,  was  in  the  common 
form,  not  indeed  alleging  a  pay- 
ment to  the  plaintiff,  for  the  com- 
mon form  does  not  so  allege  it,  but 
merely  that  the  plain tiflTs  claim 
was  satisfied  by  payment,  which 
would  be  of  course  good  to  a  count 
alleging  a  sale  by  the  plaintiff,  and 
would  be  proved  by  any  payment 


valid  in  law  as  against  him.  It 
did  not  appear  to  be  disputed  that 
in  law  the  iale  was  by  the  plaintiff, 
or,  in  other  words,  that  he  had  a 
right  to  intervene  after  notice  that 
he  was  principal ;  but  then,  as  al- 
though an  agent  of  course  cannot 
uU  without  authority,  such  autho- 
rity may  be  implied  from  circum- 
stances, and  it  is  for  the  jury 
whether  the  principal  has  not,  by 
his  conduct,  enabled  his  agent  to 
hold  himself  out  to  the  world  as 
having  authority  to  sell  {Dyer  v. 
Fearton,  3  B.  &  C.  38);  so  it 
would  be  as  to  authority  to  receive 
payment;  and  even  when  a  security 
has  been  taken  instead  of  money, 
if  the  owner  has  allowed  the  agent 
to  appear  as  if  he  had  authority  to 
accept  such  security,  and  the  pur- 
chaser has  dealt  with  the  agent  on 
that  footing  and  altered  his  posi- 
tion, the  owner  cannot  recover,  al- 
though the  security  fails.  Wyatt  v. 
Marquis  of  Hertford,  3  East,  147. 
This  was  on  the  same  principle  of  es- 
toppel in  pait,  which  is  far  older  than 
has  been  supposed,  and  had  been 
applied  even  to  commercial  matters, 
long  before  the  cases  above  alluded 
to.  Here  the  case  was  of  course  in- 
finitely stronger,  for  there  had  been 
an  actual  payment  in  money  be- 
fore (as  the  jury  must  be  taken  to 
have  found)  actual  notice  to  the 
buyer  of  revocation  of  the  agent's 
authority.  The  agent  having  once 
been  put  into  a  position  of  autho- 
rity, and,  in  this  very  transaction, 
mere  actual  revocation  of  his  au- 
thority would  not  suffice  as  against 
a  bond  fide  purchaser.  An  owner 
allowing  an  agent  to  deal  as  owner 
may  be  liable  even  to  a  set-off  due 
from  the  agent;    (Cofr  v.  Hinch' 


1863. 
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V. 
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1863.  cliffe,  4  B.  &  C.  547 ;  5.  P.  Gar- 
^•^/-•^  don  V.  Ell'u,  7  M.  &  G.  607;) 
Cur  LEWIS  ordinarily,  howerer,  an  agent  for 
BiEKtBCS.  ^^  ^^  authority  to  receive  pay- 
ment b  atoR^ ;  and  thus  an  auo- 
tioneer  may  me  for  the  price  in  hit 
own  name,  and  a  plea  of  payment 
to  the  owner  it  not  jrrimd  facie 
good.  Robinton  ▼.  Ruiler,  4  £.  & 
B.  954.  No  doubt  where,  in  fad, 
there  ii  no  authority  to  receive  pay- 
ment, as  where  there  was  no  autho- 
rity except  to  receive  money  over 
the  counter,  and  there  has  hecn  no 
holding  out  of  the  agent  as  having 
authority,  the  payment  does  not 
bind.  Kaye  v.  Brett,  5  Ezch.  Rep. 
209.  And  a  derk  employed  by 
his  master  only  to  obtain  ardert  for 
goods  is  not  authorized,  by  reason 
thereof,  without  a  special  authority, 
to  receive  payment  for  those  goods 
80  ordered;  (Puttock  ▼.  Warr,  31 
L.  T.,  Ex.  86 ;)  but  the  rule  of  law 
as  to  holding  out,  which  binds  the 
real  owner  by  the  iale,  of  course 
must  equally  bind  him  as  to  the 
payment.  Hence,  under  either 
count  that  was  the  principle  on 
which  the  case  turned,  and  so,  it  is 
conceived,  no  other  specific  ques- 
tion being  raised,  that  alone  was  the 
substantial  question  to  put  to  the 
jury.  Everything,  therefore,  turned 
on  the  holding  out,  and  that  the 
direction  was  right  appears  from 
the  following  case,  which  very 
much  resembles  the  present:— 


**  In  an  actioo  by  a 
principal  for  goods  supplied  to  the 
defendants  by  his  derk  ^.y  it  ap- 
peared that  N.  was  indebted  to  the 
defendants,  and  upon  B^  one  of 
the  defendants,  appljing  to  him  for 
payment,  he  represented  himsdf  to 
be  the  sole  proprietor  of  a  bosfoesi 
called  <The  Continental  Wine 
Company,'  and  got  him  to  take 
some  wine  and  spirits  in  part  pay- 
ment of  the  debt ;  there  was  no  evi- 
dence to  show  that  the  defenduits 
knew  that  N.  was  only  derk  to  the 
plaintiff  The  Judge  s  direction  to 
the  juiy  was,  that  if  they  believed 
that  the  Continental  Wine  Con- 
pany  was  at  the  time  of  thecootrsct 
being  entered  into  carried  on  by 
the  plaintiff,  he  was  entitled  to  re- 
cover, notwithstanding  that  N.  re- 
presented himself  to  be  the  CoR- 
tinental  Wine  Company,  and  to 
be  the  principal  in  the  contiact: 
—  He/J,  that  the  direction  wss 
wrong,  and  that  the  proper  question 
to  be  left  to  the  juiy  was,  whether 
the  plaintiff  allowed  N.  to  hold 
himself  out  as  the  owner  of  the 
ContinenUl  Wine  Company,  » 
that  a  person  dealing  with  him 
might  suppose  that  he  was  dealing 
with  the  prindpaL"  RamoMJOti  ▼• 
Bowring,  C.  P.  114;  29  L.  J* 
C.  P.  30 ;  24  Jur.  172.  And  see, 
also,  firfmif^  7.  Mackie,  «"^> 
p.  197. 
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Court  of  Queen's  Bench ,  Guildhall,  coram  Cockhurn,  C  J*      ^'^^^^^ 

London 

MASON  V.  CLIFTON,  Bart.  Jul^iL, 

Term* 

JdLCTION  for  work  and  labour,  and  commission,  &c.  if  A.  employs 

■oi  •    J  u*  J  B.  to  procure 

Plea :  never  mdebted.  him  a  loan  on 

The  particulars  of  demand  were  as  follows :—  In^nS^/a' 

«22nd  of  May,  1868,  to  commission  earnt  by  the  plain-  c.,  who  obtains 

■"  '  .  It  on  other  and 

tiff,  at  request  of  the  defendant,  in  procuring  the  sum  of  different  terms, 
65,000/.,  to  be  advanced  on  mortgage  of  certain  heredita-  ij^bTe  to  c. 
menta  and  property  of  defendant,  200/.;  to  commission  *'-**®'^no^°"j 
earnt  by  plaintiff,  at  the  request  of  defendant,  in  procuring  remuneration 
the  sum  of  20,000/.,  to  be  advanced  on  mortgage  of  certain  fies  these  terms 
hereditaments  and  property  of  defendant,  200/. ;  to  com-  c/lempby!^' 
mission  earnt  by  plaintiff,  at  request  of  defendant,  in  pro-  ^^^^* 
curing  the  sum  of  8,000/.,  to  be  advanced  to  defendant,  or 
for  his  use,  80/.;  11th  of  May,  1858,  for  work  and  labour 
in   proposing  the  defendant's  life  for  assurance  in   the 
Guardian  Life  Assurance  Office,  in  the  sum  of  25,500/., 
and  in  procuring  the  said  proposal  to  be  accepted  by  the 
said  Office,  20/.;  from  the  16th  of  April,  1858,  to  the  11th 
of  April,  1859,  to  work  and  labour  in  arranging  for  the 
compromise  and  liquidation  of  the  debts  and  claims  of 
numerous  judgment  creditors  of  defendant,  amounting  to 
about  155,000/.,  50/.— 650/." 

Joseph  Brown  and   Tapping  (with   them   Lush)  con-  ^ 

ducted  the  case  for  the  plaintiff. 

Hawkins  and  Talfourd  Salter  were  for  the  defendant. 

The  defendant  was  a  gentleman  of  landed  property,  who, 
in  1868,  had  become  largely  indebted;  and  had  judgments 
recovered  against  him,  to  the  amount  of  above  40,000/. 

He     therefore,    in    March,    1858,    while    residing   at 
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1863.  Boulogne,  employed  one  Kingdon,  an  attorney,  to  rabe 
him  money,  and  Kingdon  was  acquainted  with  the  plain- 
tiff and  engaged  his  assistance  in  the  business  ;  and 
accordingly  the  plaintiff  exerted  himself  to  obtain  certain 
loans  for  the  defendant;  and  did,  in  fact,  obtain  the  loans, 
and  in  so  doing  enter  into  the  negotiations  and  do  the 
work  mentioned  in  the  particulars  of  demand.  And  in 
the  course  of  these  endeavours  and  n^otiattons  the  de- 
fendant was  introduced  to  him,  and  was  made  aware  that 
he  was  thus  engaged  ;  but  there  was  no  other  evidence  of 
recognition  of  his  employment  by  the  defendant.  And 
although  the  loans  were  obtained  or  procured  for  the  de- 
fendant, they  were  not,  in  fact,  accepted  by  him. 

The  case  for  the  plaintiff  was,  that  he  was  introduced  to 
Sir  Robert  by  Kingdon,  and  had  obtained  the  loans  above 
mentioned  from  the  Ghiardian  and  various  Offices,  and 
that  all  the  arrangements  were  completed  for  the  receipt 
of  the  money,  and  that  it  might  have  been  received  by  Sir 
Robert  had  it  not  been  for  default  on  his  part  Kingdon, 
however,  who  it  appeared  was  abroad,  was  not  called. 

The  case  for  the  defendant  was,  that  he  had  only  em- 
ployed Kingdon ;  that  Kingdon  had  done  nothing  for  him, 
and  that  though  he  had,  indeed,  seen  the  plaintiff  in  the 
course  of  the  negotiations,  he  had  not  in  any  way  employed 
him ;  and  that  the  money  had  not  been  obtained  for  him 
on  the  terms  he  authorized,  but  that  the  matter  had  gone 
off  as  abortive  in  the  hands  of  Kingdon. 

It  appeared  that  the  loans  had  been  obtained  by  the 
plaintiff  on  different  terms  from  those  authorized  by  the 
defendant 

The  defendant  was  called,  and  stated  that  he  had  em- 
ployed Kingdon  to  obtain  the  money  on  the  usual  terms, 
that  is,  on  mortgage  at  four  and  a  half  per  cent. ;  but  that 
Kingdon  had  proposed  certain  terms  to  which  he  would 
not  accede,  and  he  had  therefore  broken  off  all  communi- 
cation with  him. 
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In  the  course  of  the  reply,  18^- 

C0CKBURN9  C.  J.,  asked  for  any  authority  to  show  that      mason 
if  a  gentleman  employed  an  attorney  to  raise  him  money,  »• 

he  was  liable  to  any  agent  whom  the  attorney,  without         Bart  ' 
his  authority,  might  choose  to  employ  (a). 

The  learned  counsel  for  the  plaintiff  was  not  prepared 
to  supply  any  such  authority,  and  suggested  that  there  had 
been  ratification  and  recognition  of  the  plaintiff's  employ- 
ment, and  that  he  was,  at  all  events,  entitled  to  recover 
reasonable  remuneration. 

CocKBURN,  C.  J.,  in  summing  up  the  case  to  the  jury, 
observed  that  he  did  not  agree  to  this.  The  law,  he  said, 
no  doubt  was,  that  if  A.  employed  B.  to  raise  money  for 
him,  and  B.  found  the  money  for  him,  then  A.  could  not, 
merely  by  declining  to  accept  it,  deprive  B.  of  his  commis- 
sion. But  if,  on  the  other  hand,  B.  is  employed  to  procure 
money  upon  certain  terms,  and  does  not  procure  it  upon 
those  terms,  but  upon  other  and  different  terms,  then  A.  will 
not  be  liable  to  him  for  commission.  Nor  can  B.,  in  such 
case,  claim  to  recover  a  reasonable  remuneration  for  trouble 
and  labour:  for  he  has  not  done  what  he  was  employed  to 
do.  Now,  in  this  case,  it  appears  that  the  defendant  em- 
ployed Kingdon  to  raise  money  upon  the  usual  terms,  and 
that  the  plaintiff  obtained  it  upon  other  and  different  terms, 
to  which  the  defendant  would  not  accede.  Even,  there- 
fore, assuming  that  the  defendant  could  be  rendered  liable, 
without  any  recognition  of  employment,  to  a  third  party 
whom  he  never  employed,  he  would  not  be  liable  if  the 
loans  were  not  procured  on  the  terms  he  authorized,  but 
on  other  terms,  unless  afterwards  ratified  and  accepted. 
If  the  defendant  gave  a  general  authority  to  Kingdon  to 
obtain  the  money  on  any  terms,  and  to  employ  any  one  to 
obtain  it,  he  would  be  liable.     But  otherwise,  not  so. 

Verdict  for  the  defendant 

(a)  VideEcclesyf,  Southern,  ante,      Abingdon,  15  East,  62. 
p.  143,  note  (a),  citing  Bramah  ▼. 

YOL.  III.  3  P  F.F, 
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London 
Sittings. 

Mickaelmat  LINDSAY  AND  ANOTHER  V.  LEATHLEY. 

Term,  . 

onone*of°°  A.CTION  on  a  lime  policy  (for  a  year,  from   1st  of 

•everal  policies  February,  1868,  to   3l8t  of  January,  1859),  on  an  iron 

steamer,  on  Bcrew  Steamer,  the  Harbinger,  for  3,950/.  on  hull  and 

Twieradaimed  machinery,  valued,  hull  at  13,500/.,  machinery  at  4,000/., 

to  recover  for  total  17,500/.    The  policy  was  in  the  usual  terms,  insuring 

a  constructive  ^                          r        j                                                   /                 o 

total  loss,  by  against  **  perils  of  the  seas,*'  and  barratry  of  the  master  or 

cessary  aban-  crew ;  and  with  the  usual  clause,  that  the  insured  might 

side"t  a'dU?  labour,  &c.,  &c.,  for  safety  of  cargo  and  ship,  &c.,  at  the 

tant  port,— not  expense  of  underwriters,  &c.     Averment  of  a  total  loss 

port,  but  with-  ''by  the   perils  insured   against.''     Claim  of  158/.,  the 

post  o?Lon*  aniount  for  which  the  defendant  had  underwritten,  de- 

o  nTof  a  h  1  ^"^^'"^S  scven  per  cent.,  as  paid. 

in  one  of  the  This  was  one  of  1 07  actions  against  underwriters  of  this 

bottom,  ancT  and  other  policies  on  the  same  ship,  to  the  total  amount  of 


S^tinySr"  16,000/. 


riveteand  Plea:  payment  into  Court  of  10/.  lO*.,  at  the  rate  of 

plates  caused  *    "^  i         .  .  a*   ' 

by  a  strain,       scven  per  Cent. ;  averment,  that  this  was  sufficient  to  cover 
the  v^^el  in  a    ^^^  ^^^^  sustained.     Issue. 

it  being  ad-'  Sir  i2.  P.  Collier,  S.-O.,  Dawdeswell,  and  Horaee  LUn/d, 

:^':f;"^*J^nd  for  the  plaintiff. 

overwhelming        Bovill,  Sir  O.  Houyman  and  Wathin  Williams,  for  the 
SS:nd     defendant 

skilled  wit- 
nesses, that  a  mere  hole  in  the  bottom  may  be  repaired,  and  the  case  therefore  turning  on  the 
supposed  injuries  to  plates  and  rivets, — the  jury  were  directed  to  consider  whether  the  aaeer- 
tained  state  of  the  plates  and  rivets  were  such  as  either  itself  showed  or  raised  a  reasonablf 
pr^umption  and  probability  that  the  state  of  the  rivets  and  plates  outside  was  such  as  to 
be  unsafe,  and  their  real  state  could  not  be  ascertained  without  a  heaving  down  for  external 
examination,  which  could  not  be  done  except  in  a  repairing  port ;  and  whether,  even  if  so, 
the  only  alternative  was  abandonment,  and  whether  the  captain  ought  not  to  have  awaited  a« 
answer  from  the  underwriters  before  abandonment.  And  further,  that,  even  if  abandonment 
were  justifiable,  tale  would  not  be,  unless  on  account  of  urgent  necessity.  HeM,  also,  that 
if  the  captain  abandoned  fraudulently,  for  the  benefit  of  the  owners,  it  would  not  be  barratry 
to  charge  the  underwriter  within  the  policy. 

Qtttfre,  if  he  abandoned  for  his  own  purposes  ?  of  which,  however,  in  this  case,  there  was 
no  evidence. 

Evidence  of  the  owners'  communications  with  other  underwriters,  even  on  other  policies, 
admitted,  as  evidence  of  bona  fides, 

QMuere,  as  to  the  owners'  right  to  recover,  as  partial  loss,  expenses  not  aaHially  faiounred  t 
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The  ship  had  been  abaDdoned  and  sold,  at  Algoa  Bay,        1863. 
in  February,  1869,  and  the  claim  was  for  a  constructive      7^^^^ 
total  loss.     Certain  sums  had  been  received  on  sale  of  hull    and  Another 
and  engines.    Credit  being  given  for  these  sums,  the  claim    liathlit. 
was  reduced  to  ninety- two  per  cent.    The  sum  paid  into 
Court  was  at  the  rate  of  seven  per  cent.,  and  the  plaintiff 
now  claimed  the  residue. 

There  had  been  an  application  at  Chambers  for  leave  to 
plead  specially  the  settlement  and  payment  of  the  former 
claim.  But  a  learned  Judge  at  Chambers  indorsed  the 
summons  ''  No  order/'  plaintiffs  undertaking  to  go  for  a 
total  loss,  or  for  a  partial  loss  above  seven  per  cent.,  after 
July,  1859,  the  period  up  to  which  the  previous  claim  was 
made  and  settled.  There  had  been  a  former  trial,  and  a 
verdict  for  the  plaintiff.  The  Court  had  directed  a  second 
trial,  deeming  the  first  not  satisfactory  (a). 

There  were  other  policies  in  which  the  ship  and  ma- 
chinery were  valued  at  the  same  amount — to  the  total 
amount  of  15,000Z.  Altogether  there  were  107  under- 
writers, out  of  which  twenty-seven  had  settled,  and  the  re^ 
maining  eighty  defended.  The  seven  per  cent,  paid  into 
Court  upon  the  total  amount  insured  would  amount  to 
about  1,050/. 

The  vessel,  an  iron  screw  steamer,  built  in  1847,  and  so 
about  ten  years  old  at  the  time  of  the  loss,  was  bought  by 
the  plaintiff  in  1857,  and  sent  to  India,  where  she  was 
engaged  in  trade  with  China  until  March,  1859.  She 
then  left  Calcutta  with  a  cargo  homeward  bound,  and,  in 
May,  touched  at  Algoa  Bay,  500  miles  from  the  Cape. 
She  had  encountered  rough  weather,  and  put  in  there  to 
coal  and  to  refit.  She  left,  and  was  forced  to  put  back 
again,  and  was  again  refitted.  She  left  again  in  June  for 
the  Cape,  and  was  a  third  time  driven  back,  having  sus- 
tained certain  sea  damage.  In  the  course  of  her  voyage 
from  Calcutta  a  rivet  had  dropped  out,  under  the  sole 
(a)  Vide  Vol.  II.,  p.  697. 
3p2 


x^u: 


z.:^£t  n    iLc^  sicne.  nxn  ^ue  iiiije    *-»*t 


— .      ■*  i:.ic  L  "-r*:  i.:ii  ir  Tr»r^  ina  znt:  tooie  ic  the  cadickii 

ii^irf-v^^.^  It*  T-pir  iiicirf  11  «K  liif  r:iB«5i..i  Mr.  Loiay. 
Sz  -:: -r  i^.*.  X  Via  :.*.'-£  riii  iiii  ri^  va«  corroded, 
zi-T  ^mtf    ir  ^:*  ^^*!s  ▼-■•r*   «  h-il  »rri?  tisil  the  w^cwi 

^'i.'.tt  'HiS:  n.zzLJL  W1&  XL  E.T.^ ni7i*.  Xr.  Lizosaj  cs*Iid«1 

iTTtrt-— ■ — i.£r^  aitTi.'fi   1.1  tviiLTT-c-t*   -er   f*^^^  ^  or  abc-cX 

JLi  :ji£  sic  ir   J«n:  :«sr  lie  sLrCi..T  jtn  tr'-Aad,  oo  bis 
jga^T.  II  ~^-'*  ^•'^J-  *-^'^  ^  Xj-r— nrer  2*  amved  ibere. 

•J»L  1^1*  r.-r    zt   On-risr.  Arc   tcpfs   oo  the  16di  of 

C*:c^«:«fr,   zittn    w^sr^  ^irj   srr£r»    rs-'es  d^rirr   wh;cii 

r:oe  iJ«f!iL  ici  Ex  SLf^for.  titi  «x5C^r>ed  do  senszbfe  or 
¥^';ai  :z^  i.'y.  2IIO*,  A2  ill  eTtnti,  ibii  vas  obeerred  «4  tk* 

Tie  ecrrMs  =   tie  s^  r"s   i:^  at  tiia  dnac  were  •» 
f:!:'^:— Os  tie  Sci  ci  Qcuc^gr,  tbe  entrr  m  the  log 


?f eit  CAT  tie  ecST  was, 

*-  ^orr  b£srvx  ko^  bcre  a  t^  ffaf'w  to  SsrlT-&f« 
^=7  icR  cd  L^^* 

On  the  Ici  of  October  the  entry  was^ 

^ScTBC  gi>  froai  d:«  SJL,  with  a  Terr  keavyKn;  p*j«d  oat  &e 
vUe  cabie :  at  dooq  viad  asd  n  incicK^  ah^  f^"^^  TMikodx, 
dsippnig  a  greiC  deal  af  viter." 
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From  that  time  until  the  27th  of  December,  there  were         1863. 

no  entries  of  any  particular  violence  of  wind,  or  of  any 

damage.     On  the  12th  of  December,  1859,  the  captain,    and  Another 

having  returned  to  Algoa  Bay,  wrote  home  to  the  ownera     leathliy. 

thus : — 

**  I  found  the  Harbinger  much  the  same  as  I  left  her.  The  repairs 
are  going  on  quick  and  well,  and  the  ship  will  be  ready  for  sea.  about 
fourteen  days  after  the  masts  and  rigging  arrive.  I  am  in  hopes  that 
expenses  for  repairs  to  hull  will  not  exceed  500/.'* 

The  entries  in  the  log  up  to  the  27th  of  December  did 
not  show  any  leakage  or  other  sensible  signs  of  injury,  nor 
any  particular  violence  of  winds. 

The  entry  in  the  log  on  the  26th  was, 

"  Fore  part  of  the  day  fine  weather ;  gave  all  hands  a  holiday,  there 
being  no  business  done ;  middle  and  latter  parts  strong  winds  and  passing 
showers." 

There  was  no  mention  of  water  on  that  day,  but  next 
day,  it  will  be  seen,  that  there  was  an  entry  of  twenty-six 
inches  of  water  in  the  ship. 

On  the  27th  of  December  the  entry  was, 

'*  Fore  part  of  this  twenty-four  hours  commencing  with  fine  weather. 
As  the  engineer  had  been  pumping  water  in  the  port  boiler  and  thinking 
it  might,  if  leaked  out,  damage  the  cargo,  ordered  the  carpenter's  mate 
to  sound  the  well,  when  he  reported  there  was  twenty-six  inches  in  the 
well,  the  vessel  being  quite  tight,  since  I,  joining  as  chief  officer,*ordered 
the  chief  engineer  to  examine  whether  there  was  any  water  coming 
through  any  of  the  sea-cocks  or  if  any  water  bad  leaked  out  of  the  port 
boiler.  In  the  course  of  half  an  hour  he  reported  to  me  that  all  was 
quite  tight  About  nine  a.m.,  having  pumped  the  water  out  to  six  inches, 
the  chief  engineer  came  and  reported  to  me  that  he  heard  the  water 
rushing  in  through  the  vessel's  bottom  under  the  after  bunker ;  the  cap* 
tain  being  on  board,  I  went  and  reported  to  him;  went  down  and 
examined,  found  that  the  water  was  penetrating  through  a  hole  In  the 
centre  of  one  of  the  plates,  being  about  the  siae  of  a  rivet-hole.  The 
captain  immediately  went  on  shore,  and  appointed  a  survey  to  be  held. 
At  noon  the  captain  and  two  surveyors  came  on  board  and  surveyed  the 
leak,  which  statement  of  the  same  will  be  made  in  the  survey.  The 
captain  ordered  a  wood  plug  to  be  put  in  the  hole,  and  stop  all  work  con- 
nected with  the  ship  until  further  orders.  At  four  p.m.  the  men  on 
liberty  came  on  board.    The  carpenters  belonging  to  the  shore  left  tbe 
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▼euel  after  the  pumpe  being  racked  out  dry ;  found  the  read  was  not 
making  water  in  any  other  place.  Middle  and  latter  parts  of  this  day 
fine  weather  with  a  strong  breeze ;  the  well  sounded  regularly  every  two 
hours.  [Upon  further  examination  found  the  leak  to  be  in  the  centre  of 
a  plate  near  to  the  keelson.  While  the  surreyors  were  examining  tbey 
took  out  the  plug,  and  the  water  gushed  in  to  the  height  of  three  feet, 
extinguishing  the  light;  relighted  the  lamp,  and  found  that  the  plate  was 
entirely  gone.  The  captain  gave  orders  that  a  strict  look  out  night  and 
day  should  be  kept  in  the  engine-room  and  elsewhere  lest  other  plates 
might  start  until  the  cargo  should  be  removed;  watch  kept  and  pomps 
carefully  attended  to  accordingly.]" 

The  entry  in  the  log,  it  is  to  be  observed,  would  be 
made  by  the  chief  officer,  who,  however,  being  examined 
on  behalf  of  the  defendants,  tlie  underwriters,  stated  that 
the  latter  part  of  the  entry, — the  part  enclosed  within 
brackets, — was  added  by  him  at  the  captain's  suggestion. 

On  the  27th  of  December  a  leak  was  discovered,  and  a 
hole  found  out  in  one  of  the  plates  at  the  bottom.  The 
hole  was  plugged,  and  it  did  not  appear  to  have  leaked  for 
some  time ;  but  on  the  28th  a  survey  was  made  by  one, 
Salmon,  a  merchant,  and  a  Captain  Joss,  master  of  a  small 
steamer.    They  reported  that, 

**  Having  examined  the  ship  and  the  pumps,  they  found  that  the  vessel 
had  been  making  a  considerable  quantity  of  water,  and  that  by  means  of 
a  wooden  plug  driven  into  a  hole  the  leak  had  been  temporarily  stopped. 
On  further  examination  they  found  that  on  removing  the  plug  above 
mentioned  the  water  rushed  in  to  a  height  of  three  feet  in  a  considerable 
stream,  through  a  hole  in  the  centre  of  the  secoi^d  plate  from  the  keelson, 
immediately  ad  the  engine-room.  Having  considered  all  the  cbcam- 
stanoes  attending  the  leak,  and  especially  the  fact  that  it  had  started  in 
comparatively  smooth  water,  and  the  vessel  at  anchor,  they  recommended 
that  the  caigo  should  be  transhipped  or  landed  as  early  as  possible,  and 
that  the  state  of  the  ship  be  furUier  examined  and  reported  upon.** 

On  the  3rd  of  January,  1860,  a  few  days  after  the  hole 

was  said  to  have  been  discovered,  and  before  any  survey 

of  the   vessel,  the  captain    wrote   home    thus  to  Mr. 

Lindsay : — 

«  Since  I  wrote  last,  a  circumstance  has  occurred  that  I  fear  can  only 
end  in  the  condemnation  of  this  fine  ship.  As  yon  have  been  already 
informed,  I  found  the  ship  much  the  same  as  I  left  her,  and  lost  no  time 
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in  comnidneing  aihaat  her  repairs  (which  he  described,  and  then  pro- 
ceeded), everything  was  going  on  well,  when,  on  the  morning  of  the  27th 
of  December  it  was  reported  to  me  that  the  ship  had  sprung  a  leak«  On 
the  evening  of  the  26th  of  December  the  well  had  been  sounded,  and 
^ye  and  a-half  inches  in  it,  and  on  the  27th,  when  the  sounding- rod  was 
put  down,  twenty-six  inches  of  water  was  in  the  ship.  I  gave  orders 
that  every  part  of  the  ship  should  be  examined,  to  find  whence  the  water 
came,  and  the  chief  officer  and  chief  engineer  were  not  long  in  finding 
the  leak,  which  proved  to  be  just  abaft  the  engines,  and  about  three  feet 
from  the  keelson ;  and  on  further  examination  it  proved  to  be  right  in  the 
centre  of  one  of  the  plates.  The  only  course  to  pursue  was  to  call  a 
survey  of  two  of  the  most  respectable  and  most  experienced  men  to  be 
found,  in  order  to  get  their  opinion  as  to  what  was  best  to  be  done. 
The  report  which  I  send  with  this  will  show  the  result.  As  to  the  cause 
of  the  leak,  I  have  no  doubt  jrou  have  heard  already  of  the  fearful  gales 
of  wind  which  were  experienced  during  my  absence,  one  on  the  4th  and 
the  other  on  the  16th  of  October,  when  on  the  former  occasion  four 
vessels  went  on  shore,  &c.  At  that  time  the  Harbinger  was  lying  at 
anchor,  and,  as  you  know,  I  had  supplied  her  with  an  anchor  and  extra 
large  and  new  chain,  and  the  anchor  being  so  heavy,  and  the  chain  so 
good  that  it  would  have  dragged  her  under  water  before  it  would  part, 
but  at  the  same  time  that  it  saved  her  it  must  have  strained  her  most 
fearfully,  and  that  strainage  is  the  cause  of  the  leak.  This  being  a  long 
ship,  and  very  heavy,  it  must  have  tried  her  severely.  Of  course,  I  wiU 
do  all  in  my  power  to  save  this  unfortunate  ship ;  if  there  is  any  chance 
of  getting  her  home  I  will  bring  her,  but  being  sure  in  my  own  mind 
that  she  has  been  strained  under  the  engines,  I  see  but  little  chance  of 
her  ever  leaving  this  port.  At  present  I  have  stopped  all  work  and  called 
for  tenders  to  carry  ihe  oargo  to  London." 

For  the  next  few  days  the  entries  were, 
"  Strong  winds,  pumps  well  attended  to,  and  the  well  sounded  every 
hour." 

On  the  2nd  of  January  the  entry  was, 

"  Fine  weather;  carpenter  and  carpenter's  mate  discharged." 

On  the  4th  of  January  the  entry  was, 

^Fine  weather;  crew  employed  in  clearing  away  for  discharging 
cargo ;  engineers  and  firemen  employed  in  the  engine-room  disconnecting 
the  engine;  a  bark  engaged  to  receive  the  cargo;  pumps  regularly  attended 
to." 

And  the  next  two  or  three  days  the  entries  were  simiiar, 
"  Engineers  diaooonectiDg  the  engine,  &o." 

Beion  the  second  survey  the  captain  wrote  home  to 
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Mr.  Lindsay,*^ I  shall  spend  no  more  money  on  the 
repairs,  as  I  don't  think  she  is  worth  it"  And  there  was 
evidence  that  at  this  time  the  captain  spoke  of  the  ship  as 
condemned,  and  solicited  the  crew  to  sign  a  paper  refusiog 
to  proceed  to  sea  in  her. 

On  the  9th  of  January  the  cargo  began  to  be  reaioved. 
At  this  time  it  was  plain  from  the  evidence  that  nothing 
had  been  found  out  amiss  in  the  ship,  except  the  bole. 
The  hull  was,  for  aught  that  then  appeared,  as  sound 
as  ever. 

On  the  16th  of  January,  Captain  Salmon  and  Captain 
Joss  surveyed  the  ship,  and  reported, 

"  That  a  considerable  portion  of  the  cargo  had  been  taken  oat  and  the 
engine  polled  down,  which  enabled  them  to  look  carefally  at  the  ship's 
bottom,  and  they  were  folly  established  in  the  opinion  that  from  the  bad 
state  of  the  rivets  and  plates  internally  it  would  be  abaolotdy  necessary 
to  have  the  bottom  examined  externally,  before  any  opinion  as  to  her 
seaworthiness,  and  to  have  her  hoTe  down  for  that  purpose." 

On  the  2l8t  of  January,  as  it  appeared  from  the  entry 
in  the  log,  the  captain  had  given  Mr.  Fielding  the  job 
to  ^^  discharge  and  strip,  and  put  everything  out  of  the 
vessel."  On  the  Slst  of  January  (the  day  the  policy  ex- 
pired), Captains  Simpson  and  Salmon  came  on  board  to 
survey  the  ship. 

On  the  Ist  of  February  the  third  survey  was  held  by 
Captain  Salmon  and  Captain  Simpson,  who  stated  that, 

**  After  a  careful  and  minute  examination,  having  examined  the  Yessel 
intemally,  and,  as  far  as  possible,  externally,  the  bottom  and  sides  of  the 
▼essel,  as  low  down  as  could  be  seen,  appeared  to  be  much  corroded  and 
covered  with  shells.  And  they  were  of  opinion  that  to  attempt  heaving 
down  a  vessel  of  this  size  (especially  an  iron  one)  in  an  open  bay,  where 
there  was  always  a  swell,  would  be  attended  with  considerable  risk.  They 
concurred  as  to  the  rejection  of  the  tender ;  they  believed  that  it  would 
be  impossible  to  keep  a  vessel  of  that  kind  down  in  the  bay  more  than  a 
few  hours  without  letting  her  up ;  and  should  it  be  found  that  any  plates 
required  to  be  removed,  such  work  could  not  be  performed  here  in  the 
absence  of  proper  workmen,  plates,  necessary  foiges,  &c.  Should  the 
vessel  be  hove  down,  and  it  was  found  only  necessary  to  patch  the  bot- 
tom over  the  leaks,  such  works  would  require  the  vessel  to  be  hove  down 
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repeatedly,  as  the  ascertained  leaks  were  in  various  places ;  and,  on  tbe 
whole,  they  were  of  opinion  that  the  captain  could  not  prudently  accept 
the  responsibility  of  having  the  vessel  hove  down  in  Angoa  Bay." 

On  the  3rd  of  February  there  was  a  protest  by  the 
captain,  and  on  the  8th  an  act  of  abandonment,  and  ad- 
vertisements for  sale.  The  engines  were  sent  home  to 
England,  and  the  boilers  and  tanks  taken  out.  On  the 
13th  of  February  the  heavy  machinery,  that  is,  the 
cylinders,  &c.,  were  taken  out. 

Neither  in  the  protest,  nor  act  of  abandonment,  nor  in 
the  log,  nor  in  the  letters  of  the  captain  to  the  owners,  nor 
in  any  of  the  surveys,  was  any  mention  made  of  rivets 
having  wrenched  or  plates  started. 

On  the  24th  of  February  the  hull  was  sold  to  one, 
Fletcher,  for  200/. ;  he  did  not  at  once  take  possession, 
and  the  vessel  remained  at  anchor. 

On  the  6th  of  February,  1860,  Mr.  Lindsay  wrote  to 
the  ship's  agents  thus  : — 

*'  I  am  very  anxious  to  have  this  unfortunate  ship  here.  Captain  Chap- 
man advises  me  that  the  rephirs  are  all  going  on  '  quick  and  well,'  and 
that  he  would  be  ready  for  sea  in  about  twelve  days  aAer  the  masts  and 
rigging  arrive.  His  opinion  is  that  little  is  required  to  the  body  of  the 
hull,  and  this  entirely  confirms  my  own  view,  for  a  stronger  ship  never 
was  built." 

On  the  6th  of  March,  1860,  Mr.  Lindsay  then  having 

received  the  advices  of  the  ship's  abandonment,  wrote  thus 

to  his  agents  at  Algoa  Bay : — 

*'  I  have  yours  of  the  14th,  and  letters  of  the  3rd  and  16th  of  January 
from  Captain  Chapman,  all  of  which  I  have  read  with  great  regret. 
These  letters,  with  the  surveys,  I  have  laid  before  the  underwriters,  who, 
of  course,  can  offer  no  opinion  till  we  have  further  advices.  It  is  evident 
that  the  Harbinger  sustained  very  serious  injury  in  the  gales  of  October, 
when  80  many  ships  were  driven  on  shore,  and  that  the  very  efficient 
manner  in  which  she  had  been  moored  alone  saved  her  and  all  her  cargo 
on  board  from  total  loss.  I  have  given  notice  through  Lloyds  to  the  con- 
signees of  the  transhipment  of  the  cargo.  As  the  Harbinger  will  either 
be  condemned  or  repaired  long  ere  this  letter  reaches  you,  any  observa- 
tions fVom  me  will  be  of  little  avail.  If  condemned,  I  doubt  not  that 
you  will  see  that  the  documents  are  clear  and  complete  in  all  respects  to 
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MuUe  me  to  reeover  from  the  underwriters  without  any  chanee  cf  Htig^ 
tion ;  and  that  in  these  documents  the  yery  serious  iojuty  to  the  ahip  in 
the  October  gales,  which  has  led  to  her  condemnation,  may  be  tAesiij 
stated.  I  further  trust  that  you  will  have  sold  the  hull  and  stores  to  the 
best  advantage  for  those  concerned.  If  repaired— 'but  that  is  not  likely, 
considering  the  monstrous  sum  which  was  demanded  and  very  praperlj 
refused  for  heaving  her  down — then  I  trust  that  nothing  more  has  been 
done  than  was  actually  necessary  to  bring  her  here,  and  that  the  expense 
has  been  kept  down.  I  shall  require  protests  and  documents  to  prove 
that  the  repairs  now  necessary  were  caused  by  the  gales  in  October,  as  I 
have  compromised  with  my  underwriters  for  all  the  loss  and  damage  sus- 
tained by  the  ship  before  she  put  into  Algoa  Bay  the  last  time." 

On  the  12th  of  March  the  captain  left  Algoa  Bay  for 
England,  and  on  the  17th  the  plaintiffis'  agents  at  Algoa 
Bay  wrote  thus  to  Mr.  Lindsay  :— 

*<  Immediately  Captain  Chapman  returned,  our  powers  ceased,  and  you 
famished  as  with  no  expressions  of  your  wishes  on  this  head ;  and  hs 
felt  that  the  whole  responsibility  was  with  himself,  and  on  the  breaking 
out  of  the  final  leak,  marked  out  a  course  of  action  for  himself,  and  gave 
all  necessary  orders  for  execution  thereof.*' 

On  the  6th  of  April,  1860,  Mr.  Lindsay  wrote  thus  to  his 
agents  at  Algoa  Bay  : — 

*<  I  have  abandoned  the  Harbinger  to  the  underwriters,  and  daim  iroaa 
them  a  total  loss.  That  abandonment,  however,  I  do  not  expect  thai 
they  will  accept  till  I  receive  the  protests  and  other  necessaiy  documents, 
which  you  promise  by  the  ensuing  mail  These,  i  doubt  not,  will  clearly 
specify  that  the  cause  of  her  condemnation  arose  from  the  very  serious 
damage  she  sustained  in  the  October  gales,  and  that  the  cost  of  her  re- 
pair, if  that  had  been  practicable,  which  it  appears  it  was  not,  would  have 
exceeded  the  value  of  the  ship." 

On  the  6th  of  May,  1860,  Mr.  Lindsay  having  then  re- 
ceived the  letter  of  his  agents  of  the  17th  of  March,  wrote 
thus : — 

"  Everything  possible  appears  to  have  been  done  to  bring  the  ship 
home.  In  fact,  it  was  more  my  interest  to  do  so  than  that  of  any  other ; 
for  I  am,  as  usual,  only  half-insured ;  but  it  appears  to  have  been  im- 
possible, and  that  is  one  of  the  main  objections  to  an  iron  ship." 

Meantime,  as  already  mentioned,  the  engines  had  been 
sent  home  for  sale,  and  sold  for  800^  Though  the  hull 
was  sold  in  February,  it  was  not  removed,  but  remained 


SITTINGS— QUEEN'S  BENCH. 


911 


at  anchor^  until  in  July  a  cable  parted  and  it  went  ashore. 
And  Fletcher,  the  purchaser  of  the  hull  and  boilers  of  the 
Harbinger f  deposed,  that  the  vessel,  did  not  leak  during 
the  twenty  weeks  which  elapsed  between  the  sale  and  her 
going  ashore.  The  vessel  was  then  broken  up.  The  hull 
having  been  broken  up,  the  plates  had  been  resold.  In 
March,  the  captain  had  left  Algoa  Bay  for  England. 

The  plaintiffs  had  agents  at  Algoa  Bay,  but  bad  com- 
municated only  with  the  captain,  and  therefore  they  had 
not  interposed,  and  Lloyds'  agent  at  the  port  bad  declined 
to  advise  the  captain,  as  the  owners  had  agents  at  the 
place. 

The  sale  of  the  hull  was  public,  and  there  was  no 
evidence  that,  taking  it  as  justifiable,  and  that  the  removal 
of  the  engines  was  also  justifiable,  the  sale  was  not  bon& 
fide. 

The  course  of  post  for  letter  and  answer  between 
Algoa  Bay  and  London  was  sixty  days.  The  captain  did 
not  wait  answers  from  owners  or  underwriters  before 
selling,  but  sold  in  February,  and  left  in  March. 

The  captain  having  come  home  to  England,  Mr.  Lindsay 
furnished  the  underwriters  with  the  papers  in  support  of 
his  claim  for  a  total  loss,  applying,  in  the  first  instance,  to 
a  Mr.  Janson,  whose  name  stood  first  among  the  under- 
writers who  subscribed  the  policy  now  sued  upon.  Some 
of  the  principal  underwriters,  on  another  of  the  policies, 
were  also  seen  on  the  subject.  The  papers  were,  however, 
first  sent  to  Mr.  Janson  in  April,  and  he,  on  the  6th  of 
June,  settled  the  claim  at  fifty  per  cent.  Altogether 
twenty-seven  out  of  107  underwriters  settled  the  claim ; 
but  the  eighty  others  declined  to  do  so.  Among  these 
was  the  defendant,  and  on  the  7tli  of  July,  Mr.  Lindsay 
wrote  a  letter  to  him,  from  which  it  would  appear  that 
they  had  hesitated  to  settle,  on  the  ground  that  the  injuries 
sustained  by  the  vessel  were  not  sufficient  to  justify  her 
abandonment,  or,  at  all  events,  not  such  as  bad  arisen 
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Z^^*"^      the  main  from  "wear  and  tear"  of  the  vessel.  On  the  16th 

LlMDBAT 

and  Another  of  July  this  action  was  brought,  in  which  the  plaintiffs 
Leathley.  claimed  for  a  total  loss,  caused  by  "perils  of  the  seas.^ 
On  the  1st  of  August,  1860,  the  defendant  pleaded,  deny- 
ing the  loss  as  alleged,  but  in  June,  1861,  amended  the 
plea  by  paying  into  Court  at  the  rate  of  seven  per  cent,  on 
the  amount  insured,  alleging  that  there  was  no  loss  to  a 
greater  extent,  that  is,  in  effect  denying  a  total  loss,  or 
any  damage  from  "perils  of  the  seas"  to  any  greater 
amount  than  the  sum  paid  into  Court.  The  principal  evi- 
dence for  the  plaintiff  had  been  taken  by  commission  at 
Algoa  Bay,  where  the  captain  had  settled,  and  last  year 
the  cause  came  on  for  trial  here,  but  the  Court,  not 
satisfied  with  the  result,  ordered  a  new  trial.  The  captains, 
Salmon  and  Joss,  with  one  Gilley,  second  mate,  were 
examined  on  behalf  of  the  plaintiff  by  commission,  and 
were  not  called  at  either  trial. 

It  was  admitted,  almost  at  the  close  of  the  case,  that 
the  hole  was  repairable. 

The  case,  therefore,  turned  entirely  on  the  state  of  the 
rivets  and  plates. 

There  was  only  one  witness,  Gilley,  who  spoke  to 
rivet-heads  as  having  been  wrenched  off  or  bent  The 
first  survey  stated  nothing  as  to  the  rivets ;  the  second,  on 
the  16th  of  January,  stated  that,  the  cargo  and  engines 
having  then  been  taken  out,  the  surveyors  were  able  to 
make  a  careful  examination  of  the  ship's  bottom,  and  that, 
from  the  internal  state  of  the  plates  and  rivets,  it  was 
necessary  to  have  the  vessel  hove  down.  In  their  evidence 
one  of  them.  Joss,  stated  that  he  found  in  the  engine- 
room  rivet-heads  worn  off,  and  several  plates  also  worn ; 
but  he  did  not  observe  that  any  of  the  rivets  had  started, 
and  though  the  hole  was  recent,  "  the  state  of  the  rivet- 
heads  might  have  been  going  on  for  some  time.''  The 
•  other  surveyor,  Salmon^  stated,  that  in  examining  the 
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started  and  bent.     He  was  the  first  who  so  stated  :  and       ^^'^^ 

Lindsay 

it  was  not  stated  by  him  until  he  gave  his  evidence  in  the  and  Another 
case.  Such  being  the  evidence  of  Joss  and  Salmon,  the  leathlby. 
evidence  of  the  latter  on  that  point  was  supported  only  by 
Gilley,  who  said  he  saw  the  rivet-heads  off,  as  if  wrenched 
off.  He  and  Salmon  were  the  only  two  witnesses  in  the 
case,  who  spoke  to  rivets  being  started,  except  the  captain 
himself,  who  in  his  evidence  stated  that  he  saw  some 
''  apparently  started.*'  There  was  one  witness,  and  only 
one,  who  spoke  to  other  leaks  than  from  the  hole,  and  he 
only  in  cross-examination.  That  was  Salmon,  who,  being 
pressed  as  to  the  causes  of  abandonment,  said  at  last  that 
there  were  other  leaks,  having  said  nothing  about  it  in  his 
examination  in  chief.  He  and  Simpson,  indeed,  in  the 
third  survey,  spoke  of '' ascertained  leaks  in  several  places." 
But  it  appeared  that  Simpson  had  not  ascertained  them ; 
for  he  said  in  his  evidence,  (being  examined  for  the  plaintiff 
at  the  trial,)  that  he  took  the  state  of  the  facts,  (except  as 
to  his  own  inspection  of  the  hull,)  from  the  other  surveyors, 
and  he  did  not  mention  them.  And  there  was  no  mention 
of  them  in  the  log-book,  nor  in  the  protest,  nor  the  act 
of  abandonment,  nor  the  letters  of  the  captain.  The 
captain,  in  cross-examination,  said,  ''I  knew  the  hole 
could  be  temporarily  repaired,  but  I  was  fearful  of  other 
leaks."  And  neither  Joss  nor  Gilley  said  a  word  as  to 
other  leaks.  It  was  admitted  by  all  the  witnesses  that, 
where  there  had  been  straining' of  the  ship  so  as  to  cause 
starting  of  the  plates  and  wrenching  of  the  rivets,  water 
would  come  in.  The  plaintiffs'  own  witnesses  said  so. 
Thus,  Simpson,  one  of  the  surveyors,  said,  *'  Unless  the 
plates  leaked,  they  could  not  have  been  much  strained." 
So  all  the  other  witnesses  on  both  sides  said,  that  if  the  • 

plates  were  started  there  must  be  leakage,  and  that  if 
there  was  no  serious  leakage,  there  could  not  have  been 
straining.  And  there  was  an  absence  of  all  other  indica- 
tions of  it.    There  was  a  great  body  of  evidence  to  show 
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that  if  there  were  straining  it  would  show  itself  in  the 
upper  works.  There  were,  however,  no  such  bdicatioos 
of  straining  in  the  upper  parts  of  the  ship. 

The  plaintiff  Lindsay  being  called  and  examined  as  a 
witness,  (he  having  taken  the  active  part  in  the  transaction,) 
was  asked  as  to  his  having  produced  the  captain  and  his 
papers,  &c.  to  the  underwriters,  whose  names  stood  first 
on  the  policies. 

Bovill  objected  to  any  communications  to  other  under- 
writers than  the  defendant,  or,  at  all  events,  on  the  same 
policy;  but 

CocKBURN,  C.  J.,  said  the  object  was  not  of  coarse  to 
bind  the  defendant,  but  merely  to  show  bona  fides  on  the 
part  of  the  plaintiff. 

BoviU  cross-examined  the  plaintiff  as  to  his  statements 
to  underwriters,  or  other  of  the  policies  in  the  same  ship ; 
and  also  as  to  statements  by  him,  or  by  the  captain  in  his 
presence,  as  to  the  precise  position  of  the  hole. 
Sir  R.  Collier,  S.-G.,  objected ;  but 
CocKBUBN,  C.  J.,  allowed  the  examination. 

Lindsay,  the  plaintiff, — who  had  acted  as  managing 
owner,  and  had  conducted  the  correspondence  with  the 
captain  as  to  this  matter,  and  had  seen  the  underwriters 
on  this  and  the  other  policies, — was  cross-examined  as  to 
what  passed  on  those  occasions,  and  what  he  had  repre- 
sented to  them,  or  heard  the  captain  represent,  as  to  the 
position  of  the  hole. 

It  appeared  that  the  underwriters  who  had  settled,  had 
done  so  under  the  idea  that  the  hole  was  inaccessible  and 
unrepairable ;  and  that  the  case  for  the  plaintiff  at  the  first 
trial  had  been  that  it  was  so.  But  it  was  now  admitted,  after 
overwhelming  evidence,  that  this  was  not  so,  and  that  the 
hole  was  accessible  and  repairable,  there  being  appliances 
on  board  for  the  purposes.  And  the  case  turned,  in  the 
end,  entirely  on  the  state  of  the  rivets  and  plates.  As  to 
this,  the  case  for  tlie  plaintiffs  was,  that  the  bole  was 
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not  be  safely  stopped,  and  that  the  rivets  in  the  neighbour-      lindsat 

ing  plates  were  so  far  wrenched  and  loosened  as  to  show    «nd  Another 

that  Uie  injuries  had  been  caused  by  severe  straining  of    Leathlet, 

the  vessel,  and  that  they  could  not  be  repaired  nor  fully 

discovered  without  ''  heaving  her  down,"  which  could  not 

be  done  at  Algoa  Bay ;  and  further,  that,  until  they  were 

done,  the  ship  could  not  be  safely  taken  into  Simon's  Bay, 

even  if  the  repairs  could  be  done  there.     In  support  of 

this  case  many  witnesses  were  examined,  but  all  assumed 

that  the  state  of  the  rivets  and  plates  was  as  represented, 

and  of  this  there  was  no  direct  evidence,  save  as  above  set 

forth. 

It  appeared,  on  the  plaintiff's  case,  that  it  would  have 
been  necessary  to  heave  the  vessel  down  at  Algoa  Bay« 
But  the  necessity  for  it  turned  entirely  on  the  state  of  the 
rivets  and  plates.  Assuming  Captain  Salmon's  evidence 
to  be  correct,  it  would  not  have  been  safe  to  leave  the 
harbour  without  having  the  ship  hove  down. 

And  there  was  evidence  that  the  process  of  heaving 
down  would  have  been  dangerous  at  an  open  roadstead 
like  Algoa  Bay;  and  the  captain  advertised  for  tenders, 
and  only  received  one  for  3,000/.,  for  the  mere  heaving 
down,  without  providing  for  new  plates  and  rivets,  which 
it  appeared  could  not  be  obtained  at  Algoa  Bay.  The 
nearest  port  was  Simon's  Bay,  near  the  Cape,  430  miles 
off,  three  days'  voyage  by  steam,  and  a  naval  dq)6t,  and 
always  a  safe  place  of  resort,  and  with  proper  provision 
for  repair  of  iron  vessels.  The  captain  made  no  inquiry 
for  steam- tugs,  believing,  from  his  knowledge  of  the  coast, 
that  none  could  be  obtained  of  sufficient  power.  He  did 
not  accept  the  tender  to  heave  the  vessel  down,  nor  make 
any  trial  trips  to  test  the  extent  of  any  damage  done,  nor 
wait  the  result  of  any  communication  with  underwriters  or 
owners;  but,  on  the  3rd  February,  gave  notice  of  aban«- 
donment,  and  sold  the  hull  for  the  price  of  old  iron.  The 
vessel,  however,  remained  at  anchor  until  May,  and  was 
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then  broken  up.      Her  spars,  &c.  sold  for  1,360/.;    ber 
engines  were  taken  to  England,  and  sold  for  800/. 

The  case  for  the  plaintiff  was,  in  substance,  that  tlie 
steamer  could  not  be  safely  removed  from  Algoa  Bay- 
without  heaving  down  and  repairs,  and  that  this  could  not 
be  done  there  (a). 


(a)  Supposing  this  could  have 
been  made  out,  of  course  it  would 
have  been  a  good  case  of  construc- 
tive partial  loss,  provided  a  prudent 
uninsured  owner  would,  in  such 
case,  have  done  what  the  captain 
did.  But  that  question,  it  seems, 
only  arises  when  the  two  previous 
points  are  sustained  bj*  proof,  and 
if  the  ship  (or  cargo,  as  the  case 
may  be)  could  be  so  far  secured  as 
to  render  it  possible  to  take  it  where 
it  could  be  repaired,  except  at  a 
cost  exceeding  the  value,  that 
course  must  be  taken ;  Navone  v. 
Haddon,  9  C.  B.  30;  Reimer  v. 
Ringrotef  6  Exch.  263 ;  and  the  case 
is  one  of  partial,  not  total  loss.  It 
has  been  laid  down  by  the  highest 
authority,  that  it  is  the  duty  of  a 
master,  in  case  of  damage  to  the 
ship,  to  do  all  that  can  be  reason- 
ably done  to  repair  it,  bring  home 
the  cargo,  and  earn  the  freight. 
And  where,  in  case  of  damage  to  a 
ship,  the  master  elects  to  repair  it, 
the  mere  fact  that  the  expenses  of 
repair  ultimately  prove  to  be  greater 
than  the  value  of  the  ship  will  not 
be  sufficient  to  show  that  he  acted 
beyond  the  scope  of  his  authority, 
or  to  entitle  the  owner,  in  an  action 
on  a  policy  on  freight,  to  recover  as 
for  a  total  loss ;  Benson  v.  Chapman, 
2  H.  &  L.  696.  It  was  there  set- 
tled that  a  partial  loss  of  freight 
may  be  recovered  on  a  declaration 
ckiming  a  total  loss ;  lb,  722.    To 


entitle  the  assured  to  recover  under 
a  policy  of  insurance  upon  a  ship 
as  for  a  constructive  total  loss, 
where  no  such  urgent  necessity  is 
shown  as  rendered  a  sale  of  the 
ship  by  the  master  valid  as  against 
the  insurers,  there  must  have  been 
due  notice  of  abandonment  to  the 
insurers.  Whether  a  notice  of  aban- 
don men  t  may  be  dispensed  with, 
where  there  has  been  a  sale  by  the 
master  under  such  urgent  necessity 
as  to  make  the  sale  valid  as  against 
the  insurers,  quarc  Under  a  time 
policy  upon  a  ship,  adaim  for  par- 
tial loss,  occasioned  by  a  peril  in- 
sured against  during  the  continu- 
ance of  the  risk,  may  be  recovered, 
although  the  extent  of  the  damage 
done  by  the  ship  be  not  ascertained 
until  after  the  expiration  of  the 
time  insured  against  A  total  loss, 
for  which  the  insurers  are  not  lia- 
ble, following  a  partial  loss  occa- 
sioned by  the  perils  insured  against, 
has  not  the  effect  of  exempting  the 
insurers  from  liability  for  such  par- 
tial loss,  where  it  continues  preju- 
dicial to  the  assured.  Thus,  where  a 
ship  insured  for  1,000/.  by  a  time 
policy  ending  on  the  23rd  of  Sep- 
tember, 1846,  whilst  endeavouring 
to  make  the  harbour  of  Santa  Crui 
on  the  1 6th  of  September,  1846, 
got  aground,  and  so  remained  for 
some  time  until  the  flowing  of  the 
tide,  when  she  was  got  off  and 
taken  into  the  harbour,  and  she 
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Upon  the  question  of  partial  loss  Mr.  Lindsay  was  re- 
called, and  gave  evidence  to  show  that  (a),  even  on  a 
partial  loss,  the  claim  was  far  beyond  what  had  been  paid 
into  Court.    The  only  tender  oflFered  was  for  3,000/. 

'<  If  it  had  been  possible  to  repair  tbe  vessel  without  removing  the 
masts  or  boilers,  500/.  or  600/.  would  have  done  it.  If  a  single  rivet 
bad  started,  it  might  have  been  driven  out  and  replaced  by  a  fresh  one. 
Assuming  it  necessary  to  heave  down  the  vessel,  the  first  thing  would 
have  been  to  remove  the  decks  and  beams  above  the  engines.  This 
would  have  cost  200/.  Then  to  take  out  the  engines  and  boilers,  if  at  all 
practicable  (though  he  did  not  think  they  could  have  removed  the  boilers 
there),  and  all  expenses  connected  therewith,  would  cost  about  800/. 
This,  he  said,  was  only  an  approximation.  Then,  before  heavjng  the  ship 
down,  they  must,  he  said,  put  in  the  beams  again  and  close  the  decks. 
He  estimated  the  cost  of  this,  including  new  timber  in  the  place  of  that 
described,  and  caulking  and  making  all  good,  at  about  300/.  The  expense 
of  heaving  down  he  put  at  2,000/.   Two  heavings  down  might  have  been 
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there  continued  discharging  her 
cargo,  and  without  any  injury,  until 
the  middle  of  October,  when  she 
was  beached  and  surveyed,  and 
then  for  the  first  time  it  was  dis- 
covered that  she  had  received  con- 
siderable damage  from  the  accident 
of  the  16th  of  September.  It  was 
found  impracticable  either  to  repair 
her  at  Santa  Cruz  or  to  take  her  to 
any  place  where  she  could  have 
been  prudently  repaired,  and  ulti- 
mately she  was  sold  by  the  master 
for  72/.  No*  notice  of  abandon- 
ment was  given  to  the  under- 
writers :  Held,  in  an  action  of  co- 
venant upon  the  policy,  that  there 
had  been  no  actual  total  loss,  and 
that  the  underwriters  were  not 
liable  as  for  a  constructive  total 
loss ;  but  that  they  were  bound  to 
indemnify  the  assured  to  the 
amount  of  the  partial  loss,  which 
the  ship  had  sustained  from  the 
accident  of  the  16th  September; 
Knight  and  Others  v.  Faiih  and 
Others,  19  L.  J.  509;  14  Jur.  114, 
VOL.  III.  3 


Q.B. 

Under  such  circumstances,  the 
master  may  incur  any  reasonable 
expense  and  give  a  bottomry  bond 
without  waiting  for  communication 
from  the  owners,  though  he  ought 
not  to  abandon  without  waiting 
such  communication ;  The  OUivier, 
31  L.  J.  137. 

But  here,  even  assuming  that 
the  vessel  could  not  have  been  re- 
paired at  Algoa  Bay,  it  did,  in  fact, 
remain  there  until  long  after  an 
answer  from  home  might  have  been 
received  from  owners  and  under^ 
writers. 

(a)  This  evidence  is  given  at 
length,  because,  from  the  high  po- 
sition and  authority  of  the  plain- 
tiff as  an  eminent  shipowner,  it 
might  hereafter  in  similar  cases  be 
of  utility ;  and  because  it  will  be 
seen  the  jury  ultimately  negatived 
a  total  loss  and  could  not  agree  as 
to  the  amount  of  partial  loss,  but 
agreed  that  it  was  something  b^ 
yond  what  was  paid  into  Court. 

Q  F.F. 
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she  would  have  shown  straining  in  the  apper  work  had 
she  been  strained  in  the  gales,  and  that  if  the  plates  had 
started  and  the  rivets  loosened  she  would  have  shown  the 
strain  in  her  ^^bows."    And,  above  all,  that  she  would 
haye  leaked  if  she  had  strained,  or  if  the  rivets  had  been 
bent  or  started,  though  he  admitted  that  if  rivets  had,  in 
fact,  been  wrenched,  it  would  have  shown  a  serious  strain. 
There  was  evidence  of  persons  who  bad  had  great  expe- 
rience in  repairing  and  surveying  ships,  that  they  had 
repaired  ships  of  their  own,  where  a  plate  had  lost  rivets 
in  a  row,  without  heaving  her  down. 

There  was  also  much  evidence  that  the  steamer  could 
have  been  taken  to  Simon's  Bay  and  repaired  there.  It 
appeared  that  Simon's  Bay  was  only  three  days'  voyage 
from  Algoa  Bay,  and  was  always  a  safe  and  secure  port; 
and  was  a  naval  dep6t,  and  a  port  of  repair.  It  was  proved 
also  that  there  was  a  ''slip"  in  progress  there  for  the  repair  of 
iron  steamers,  which  would  be  completed  in  July  or  August 
The  naval  authorities  there  were  always  ready  to  give 
every  assistance,  and  the  hulk  at  Simon's  Bay  would  heave 
down  a  ship  twice  the  size  of  the  Harbinger,  Captain 
Chapman,  it  appeared,  knew  of  this  ship  on  his  return 
from  England,  as  he  had  asked  what  facilities  there  were 
for  repairing  at  Simon's  Bay.  The  repairs' would  have 
taken  two  months,  or,  perhaps,  four  months,  if  it  had  been 
found  necessary  to  send  to  the  Mauritius  for  a  plate. 
Rivets  could  have  been  put  in  without  heaving  down,  and 
a  witness  had  put  forty  or  fifty  in  his  own  vessel ;  and 
said  he  would  have  undertaken  to  heave  down  the  J7ar- 
hinger  for  600/.  Two  steamers  were  trading  on  the  coast, 
powerful  enough  to  have  towed  the  Harbinger ^  besides  the 
mail  steamer;  either  of  these  might  have  been  engaged  for 
about  300/.  There  was  strong  evidence  that  the  Har^ 
binger  might  have  been  brought  round  from  Algoa  Bay  to 
Simon's  Bay  after  temporary  plugging,  and  could  there 
have  been  repaired  thoroughly,  at  all  events  in  September 
that  same  year. 
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At  the  close  of  the  evidence  on  both  sides, 
CocKBURN,  C.  J.,  said,  before  the  case  is  over,  I  should 
like  to  hear  what  will  be  said  on  either  side  as  to  the  lia- 
bility of  the  underwriters,  supposing  a  vessel  in  such  a 
state,  partly  from  perils  of  the  sea  and  partly  from  wear 
and  tear,  that,  notwithstanding  the  injuries  from  the  sea 
were  repairable,  yet,  owing  to  the  other  injuries,  it  was 
necessary  to  abandon  her. 

Bovill  said  he  should  contend  that  the  underwriters 
were  not  liable  for  a  total  loss.  As  to  the  question  of  a 
partial  loss,  the  underwriters  had  paid  seven  per  cent  into 
Court  to  meet  that  contingency,  and  he  would  submit  that 
it  was  amply  sufficient  to  cover  the  expense  of  stopping  the 
hole,  putting  in  a  new  plate,  or  repairing  the  rivets. 

CocKBURK,  C.  J. — Supposing  the  jury  should  eventually 
come  to  the  conclusion  that  this  vessel  was  in  such  a  state 
that  it  was  necessary  either  that  she  should  be  hove  down 
in  Algoa  Bay  or  taken  to  Simon's  Bay  in  order  to  ascer- 
tain its  condition,  and  supposing  that,  with  a  due  regard 
to  the  safety  of  the  crew  and  ship,  Mr.  Lindsay  was  en- 
titled to  go  to  great  expense  to  avoid  a  total  loss,  but  has 
not  done  so,  can  he  claim  in  the  form  of  average  in  respect 
of  expenditure  which  he  might  have  undertaken?  It 
seems  to  me  a  novel  point.  A  ship  must  become  a  total 
wreck,  and  the  owner  must  abandon  her  unless  he  incurs 
certain  expenditure.  Be  keeps  the  money  in  his  pocket 
and  goes  for  a  total  loss.  Suppose  the  answer  is  that  he 
ought  not  to  have  abandoned  the  ship,  can  he  claim  an 
amount  equal  to  the  expenditure  which  he  was  justified  in 
incurring  but  did  not  incur? 

Bovill  said  the  expenditure,  if  it  had  been  actually  in- 
curred, would  have  been  recoverable  under  the  labour  and 
trouble  clause,  but  as  not  incurred,  the  clause  would  never 
have  been  brought  into  operation. 

CocRBURN,  C.  J. — I  shall  take  the  opinion  of  the  jury 
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1803.        as  to  what  would  have  been  the  expeDditure,  and  whether 
LiwDsAT      ^'  would  have  exceeded  the  money  paid  into  Court,    The 
•nd  Anotb^    legal  question  can  be  reserved  for  discussion  hereafter. 
LsATHLBT.        BcviU,  in  the  course  of  his  summing  up  for  the  defend- 
ants, alluded  to  the  fact  which  had  come,  he  said,  to  his 
knowledge  since  the   trial  commenced,  that  one  of  the 
jurors  was  a  relatiye  of  one  of  the  co-plaintiffs.    Upon 
which  he  was  desired  by  the  jury  to  identify  the  iodividual, 
and  he  did  so ;  and 

The  juror  stated  that  his  brother  had  married  a  sister  of 
the  co-plaintiff's  brother^  and  his  uncle  had  married  an 
aunt  of  his. 

Sovill  added  that  he  believed  that  the  juror  had  a  son 
in  Messrs.  Lindsay's  oflSce,  which  was  not  denied. 

Sir  JR.  Collier^  S.-G.,  said  he  had  not  been  aware  of  it,  and 
the  usual  course  was  to  take  such  an  objection  by  way  of 
"  challenge"  to  the  juror  when  about  to  be  sworn  (a). 

Bovill  said  he  had  not  been  aware  of  it  either,  nor  had 
he  made  any  objection;  on  the  contrary,  he  had  every 
confidence  in  the  juror. 

CocKBUBN,  C.  J.,  however,  observed,  addressing  the 
juror,  what  would  you  yourself  prefer  being  done  under 
the  circumstances?  Do  you  feel  yourself  under  any  diffi- 
culty in  discharging  your  duty  as  juror? 

(a)  No  doubty  if  known  wlien  foreman  of  the  special  jmy  was 

the  jury  were  sworn,  it  was  a  pro-  himself  a  provisional  committee* 

per  ground  of  challenge ;  and,  if  man  of  the  same  company.    He 

discovered  at  any  time  before  ver-  did  not  make  any  affidavit  that  he 

diet,  it  would  be  necessary  to  men-  was  unaware  of  the  question  to  be 

tion  it  in  order  to  be  able  to  take  tried  when  he  entered  the  jury  box: 

any  advantage  of  it.  Held,  that  this  was  a  ground  for  a 

In  an  action   against  a  provi-  new  trial ;  but  it  was  granted  only 

sional  committeeman  of  a  proposed  on  payment  of  costs  by  the  plam- 

railway  company  for  goods  sup-  tiff,  as  it  appeared  that  his  attorney 

plied  in  the  course  of  the  formation  had  been  aware  of  the  juryman's  * 

of  the  company,  and  which  resulted  interest;  Bailey  v.  Macaulay,  14 

in  a  veidiet  for  the  defendant,  the  Jur.  80;  19  L.  J.,  Q.  B.  73. 
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The  jttroir  said  he  was  quite  determined  to  be  impartiaL         IMS* 

Sir  jR.  Collier,  8.-G.,  said  he  should  have  no  objection  to      lindsav 
the  withdrawal  of  the  juror,  If  he  felt  that  his  continuance   •»*  Another 
in  the  box  involved  any  difficulty  in  doing  his  duty.  Lsathlbt. 

CocRBURN,  C.  J.y  observed,  that  it  was  entirely  a  matter 
of  personal  feeling.  Indeed,  the  juror  now  could  not  law- 
fully be  withdrawn  without  his  own  consent^  and  that  of 
both  parties.  The  only  difficulty  might  be  this,  that  the 
juror  might  feel  so  anxious  not  to  be  supposed  partial,  that 
from  this  very  anxiety  he  might  really  be  deterred  from 
doing  his  duty,  and  unconsciously  do  injustice  to  the  side 
on  which  he  is  supposed  to  be  biassed. 

Sir  R.  Collier,  S.-G.— As  far  as  I  am  concerned,  if  the 
juror  had  rather  withdraw,  I  give  my  full  consent 

jBori/Z.— And  I  mine. 

CoOKBUBN,  C.  J. — It  may,  no  doubt,  be  unpleasant  to 
the  gentleman's  feelings  to  have  it  supposed  that,  after 
sitting  here  six  days,  hearing  the  whole  of  the  evidence  on 
both  sides,  he  is  not  in  a  position  to  discbarge  his  duty  as 
a  juror;  but  it  rests  with  himself. 

The  juror  said  be  had  felt  all  through  the  greatest  deli- 
cacy>  not  at  all  on  account  of  his  being  conscious  of  any 
bias  in  favour  of  the  plaintiffs,  but  rather  lest,  from  his 
anxiety  to  be  impartial,  he  might  do  injustice  to  them« 
On  the  whole>  however,  he  thought  he  would  rather  with- 
draw. 

The  juror  accordingly  withdrew ;  and 

Bovill  proceeded  with  the  summing  up  for  the  defendant 
—The  captain  might  have  deemed  it  prudent  for  the  interests 
of  the  owners  to  abandon  the  vessel.  That  was  the  only 
explanation  of  his  conduct  consistent  with  his  honesty,  and 
it  was  supported  by  his  own  letters.  To  repair  a  ship  in 
such  a  state  would  have  cost  so  much  that  the  captain 
might  have  deemed  it  for  the  interest  of  the  owners  to 
abandon  her.     But  it  did  not  follow  that  the  underwriters 
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1863.         were  liable.    They  could  only  be  liable  for  a  loss  caased 
^^^^"^"^      by  perils  of  the  sea,  or  an  abandonment  rendered   ne- 
aod  Another    cessary  by  that  cause.     The  vessel  might  be  io  such  a 
Lbathlbt.    ^^^  ^^™  y/fesLC  and  tear  as  to  render  it  for  the  interests  of 
the  owners  to  abandon  her;  but  that  would  not  justify  an 
abandonment  so  as  to  affect  the  underwriters.    The  only 
reliable  evidence  as  to  the  state  of  the  rivets  was,  that  they 
were  "  worn."    There  had  been  no  condemnation  by  sur- 
veyors for  any  cause  at  all;   and  he  believed  it  was  the 
first  case  in  which  underwriters  had  been  sued  for  a  total 
loss  without  any  condemnation.     No  one,  said  the  captain 
himself,  advised  him  to  abandon  the  ship,  because  no  one 
was  asked  to  advise  him  about  it.     Either  he  took  care 
not  to  ask,  or,  if  he  had  any  advice  at  all  about  it,  it  was 
against  abandonment.    This  was  the  first  case  in  which  a 
vessel  of  great  value  had  been  abandoned  as  lost  while 
riding  at  anchor,  without  any  condemnation,  and  without 
any  advice.    The  question  was,  whether  the  abandonment 
was  justified  by  any  cause  arising  from  perils  of  the  seas? 
He  contended  that  there  was  nothing  in  the  case  to  justify 
such  an  abandonment  as  to  charge  the  underwriters ;  that 
there  was  no  evidence  to  be  relied  on  of  anything  in  the 
state  of  the  rivets  which  might  not  have  been  caused  by 
natural   decay  or  wear  and   tear;    and  that  there  was 
nothing  to  render  an  abandonment  necessary,  although  it 
might  have  been  deemed  prudent  for  the  interest  of  the 
owners. 

Sir  R.  Collier,  S.-6.,  in  reply  on  the  part  of  the  plaintiffs, 
said,  the  great  question  was,  whether  the  injuries  sustained 
by  the  ship  were  the  result  of  sea  damage  or  of  ordinary 
wear  and  tear?  Now  the  underwriters,  at  first,  had  de- 
nied liability  at  all,  and  then  they  had  paid  into  Court. 

CoGKBURN,  C.  J.,  said  he  understood  that  they  did  so 
upon  the  supposition  that  there  might  have  been  some 
damage  by  sea  peril,  but  not  sufficient  to  excuse  abandon- 
ment as  a  total  loss. 


SirriNGS— QUEEN'S  BENCH. 


925 


JBovitt  said  the  payment  into  Court  did  not  admit  any        1863. 
liability  at  all  (a).     It  was  merely  by  way  of  security.     It      )^"^^ 
did  not  admit  any  particular  damage  or  cause  of  damage —    and  Another 
that  is,  a  hole  or  an  injury  to  rivets  or  plates;  but  merely     leathlet. 
supposing  there  was  any  sea  damage,  a  sum  was  paid  into 
Court  to  cover  it 

Sir  jR.  Collier,  S.-G.,  said  the  underwriters,  no  doubt, 
now  denied  that  there  was  any  sea  damage  at  all. 

JBovill. — Not  the  sea  damage  you  set  up. 

Sir  jR.  Collier^  S.-G. — Nor  any  at  all,  as  I  understand. 
It  is  said  to  arise  from  the  wearing  out  of  the  plates,  and 
not  sea  damage  at  all. 

He  urged  that  if  the  captain  had  hove  the  vessel  down 
and  lost  her,  or  taken  her  to  Simon's  Bay,  and  lost  her, 
the  underwriters  would  have  defended  (6). 

(a)  Clearly  not      It  only  ad-      tion  multifarious  and  inconsistent 


mitted  a  partial  loss  arising  from 
some  cause  or  other,  to  the  amount 
paid  into  Court ;  Perren  v.  The  Mon- 
mouthshire Railway  Company  f  11 
C.  B.  855.  It  is  only  if  the  de- 
claration is  specific  that  the  pay- 
•  ment  into  Court  admits  the  cause  of 
action ;  Ibid,  And  the  allegation  of 
loss  is  divisible,  so  that  the  plaintiff 
can  recover  for  any  amount ;  Ben- 
ton V.  Chapman,  2  H.  L.  Cas.  722; 
so  that  it  is,  in  effect,  like  an  indt- 
bitatut  count ;  vide  Lindsay  v. 
lxathley,Vol  II.,  p.  697. 

The  bringing  of  money  into  Court 
generally,  under  a  declaration  con> 
taining  a  special  contract,  is  an 
admission  of  the  contract,  so  as  to 
supersede  the  necessity  of  the  plain- 
tiff's proving  it  at  the  trial,  the  only 
question  then  being  the  amount 
actually  due  under  the  contract 
And  though  it  admits  every  legal 
cause  of  action  stated,  yet  where 
the  plaintiff  alleges  in  his  declara- 


facts,  as  the  grounds  for  one  and 
the  same  claim,  it  is  not  competent 
for  the  plaintiff  to  apply  the  de- 
fendant's payment  into  Court  of  a 
sum  insufficient  to  meet  all  the 
demands  alleged,  as  evidence  to 
prove  such  one  of  the  plaintiff's 
claims  as  he  may  elect;  but  he 
must  prove  hi%  case  by  other  evi- 
dence of  the  fact. 

Therefore,  in  an  action  to  recover 
a  subscription  from  an  underwriter, 
if  the  declaration  state  the  vessel  to 
have  been  stranded,  bulged,  da- 
maged and  wrecked,  and  money  be 
paid  into  Court  generally  thereon  ; 
such  payment  cannot  be  applied  by 
the  plaintiff,  (who  offered  the  rule 
of  Court  as  evidence  of  the  loss,) 
as  an  admission  of  a  stranding 
only,  as  such  payment  might  apply 
to  any  other  loss;  Everth  v.  BeU, 
1  Moore,  158;  7  Taunt  450. 

(6)  Not  successfully;  Dixon  v. 
Sadler,  5  M.  &  W.  405 ;  the  under- 
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•ad  Another 

«. 
Lbatblit* 


Sir  jR.  CoUier,  S.-G.y  in  reply,  on  the  pftrt  of  tbe  plain- 
tiffs.— ^If  thtt  conduct  of  the  captain  was  as  represented,  it 
was  this,  and  nothing  less  than  this, — that  he  acted  frao* 
dulently;  that  isy  that  he  acted  contrary  to  his  express 
instroctions ;  that  he  conceived  a  design  to  abandon  the 
vessel ;  that  he  had  predetermined  at  some  time  or  other  to 
condemn  her,  although  he  knew  that  she  ought  not  to  be 
condemned;  that,  although  he  knew  the  hole  could  be 
stopped,  he  chose  to  represent  that  it  could  not;  that  in 
pursuance  of  this  preconceived  scheme  he  took  out  the 
engines,  which  he  ought  not  to  have  dode,  and  caused  a 
false  entry  to  be  made  in  the  log,  and  got  up  surveys  of 
the  vessel  with  a  view  to  her  condemnation ;  that  he  got 
the  crew  to  sign  a  false  document  to  the  effect  that  they 
would  not  remain  with  the  ship ;  that  he  got  men  to  sign 
a  document  they  knew  to  be  fVaudulent,  and  that  he  gave 
up  the  vessel  without  any  one  advising  him  to  do  so ;  that, 
in  short,  the  captain  acted  fraudulently;  and  if  so,  the 
captain  was  guilty  of  barratry,  and  ought  to  be  tried  at  the 
bar  of  a  Criminal  Ciourt  Barratry  was  defined  to  be  every 
species  of  knavery  by  which  the  owners  or  insurers  might 
be  defrauded. 


CooKBURN,  Q.  J.,  obserred,  that  the  captain  here  had, 
it  was  suggested,  acted  as  he  deemed  for  the  interest  of 
the  owners ;  and  if  so,  his  conduct,  bad  as  it  might  be, 
would  not  be  barratry. 

Sir  jR.  Collier^  S.-G.,  said  he  thought  the  definitions  of 
barratry  went  further.  It  came  from  ''  harratrare — to 
cheat ;"  and  he  cited  Smith's  Mercantile  Law,  to  show  it 
was  defined  to  be  any  act  by  which  the  owners  might  be 
injured,  or  any  act  to  delay  or  defeat  the  voyage,  if  done 


writers  would  then  have  been  liable 
because  there  would  have  been  an 
actual  loss  by  perils  of  the  seas. 


and  that  would  have  been  cmiM 
proxima^  even  although  the  master 
had  erred  in  his  judgment. 


0. 
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with  a  criminal  iDtent.    And  by  the  policy,  if  the  captain        l^^* 
were  guilty  of  barratry,  the  owners  must  recover,  for  the      l,hdiat 
underwriters  insure  against  barratry.  wd  Another 

CocKBURN,  C.  J. — Barratry  as  against  the  owners,  not 
as  against  the  underwriters.  Here  the  captain  acted  for 
what  he  deemed  to  be  for  the  interest  of  the  owners ;  and 
how  could  that  be  barratry  as  against  them? 

BovilL — They  maintaining  as  against  the  underwriters 
that  the  ship  was  lost,  because  rightly  abandoned. 

CooKBUBN,  C.  J. — ^You  see,  Mr.  Solicitor,  that,  accord- 
ing to  the  view  you  are  now  suggesting,  the  underwriters 
would  be  liable  anyhow, — that  is,  if  the  captain  rightly 
abandoned,  then  as  for  a  loss ;  if  wrongly  abandoned,  then 
because  of  barratry  (a).  Surely  that  cannot  be  ?  I  shall 
have  no  difficulty  in  laying  down  that  if  the  abandonment 
was  fraudulent  as  against  the  underwriters,  they  are  not 
liable.  If  it  is  fraudulent  as  against  the  underwriters  it  is 
not  barratry  so  as  to  render  them  liable  on  the  policy;  and 
if  a  fraudulent  abandonment  would  be  barratry,  it  would 
not  be  barratry  as  against  them  to  render  them  liable. 

Sir  JR.  Collier,  S.-G.»  urged,  that  if  Mr.  Lindsay  had  an 
interest  in  the  return  of  the  vessel,  then  the  fraudulent 
abandonment  would  be  barratry  as  against  the  owners, 
even  although  it  was  fraudulent  as  against  the  under- 
writers. 

CocKBURN,  C.  J. — Mr.  Solicitor,  I  shall  leave  to  the 
jury  this  question — whether  the  captain,  as  between  him- 
self and  the  owners,  was  justified  in  abandoning  the  vessel ; 
that  is,  whether  they  could  have  sued  him  for  misconduct 
h^d  they  been  uninsured.    No  matter  what  his  motives 


(a)  B«mtry  may  bo  eommitted  that  is,  defrauded  the 

by  the  master  of  a  ship  who  is  part  it  was  held  that  this  was  a  loss  by 

owner ;  and  where  he  fraudulently  barratry  of  the  master,  and  came 

sold  ship  and  cargo  and  applied  within  the  policy;  Jones  v.  Niehol^ 

the   proceeds   to  Aii  own  uh —  tan^  10  Exch.  Rep.  28. 


9*28  CASES  AT  THE 

1S63.        might  be,  he  woald  be  liable  to  them  if  bis  abandonment 
^*^'"*^      was  not  jnstified. 

Lindsay  *' 

and  Another       5;^  jj    CoUuT,  S.-G.— Suppose  he  acted  barratrously 
Lbatblbt.     — that  is,  abandoned  fraudulently. 

CoGKBUBN,  C.  J. — If  he  abandoned  with  intent  to  de- 
fraud the  underwriters,  he  could  not  by  that  act  make 
them  liable.  The  owners  could  not  avail  themselves  of 
and  take  advantage  of  the  fraudulent  act  of  their  own 
agent  The  underwriters  insure  them  against  fraud  of  the 
captain  by  which  they  would  be  defrauded — that  is,  sup- 
pose he  canied  away  the  ship  and  sold  it;  but  if  he  acted 
for  their  benefit,  surely  they  cannot  set  up  his  barratry 
against  the  underwriters  ? 

Sir  12.  Collier^  S.-G. — But  suppose  he  abandoned  the 
vessel  for  his  own  benefit,  for  some  purpose  of  his  own,  not 
caring  either  for  the  owners  or  underwriters ;  then  it  would 
be  fraud  as  against  both,  and  I  submit  it  would  be  barratry 
within  the  policy. 

CocKBTjRN,  C.  J. — It  would  be  a  breach  of  duty,  for 
which  the  captain  would  be  liable  to  the  owners;  but  they 
could  not  set  it  up  as  barratry. 

Sir  12.  Collier^  S.-G. — But  gross  malversation  would  be 
barratry.  Not  mere  breach  of  duty,  but  malversation,  by 
which  I  understand  some  degree  of  fraud.  It  is  so  laid 
down  in  Marshall's  Insurance,  edited  by  Mr.  Serjeant 
Shee.  It  is  there  laid  down,  **  Whatever  is  done  by  the 
captain  to  defeat  or  delay  the  voyage  is  barratry.'^ 

JBovilL — Will  the  Solicitor-General  admit  that  the  cap- 
tain abandoned  the  vessel  to  defraud  the  underwriters  ? 

Sir  12.  Collier,  S.-G.,  said  he  was  taking  his  learned 
friend's  view,  not  his  own.  His  own  view  was  that  the  aban- 
donment was  justifiable.  It  was  his  learned  friend's  case 
that  it  was  not  so;  and  not  only  so,  but  that  it  was  fraudu- 
lent. Such  was  the  effect  of  his  argument.  And  if  so,  it  was 
gross  malversation  and  barratry ;  and  if  so,  the  underwriters 
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were  liable.     He  went  on  to  contend,  however,  that  the        1863. 

abandonment  was  justifiable,  and  that  there  was  a  con-      /*^ 

•^  '  Lindsay 

structive  total  loss :  or,  at  all  events,  a  partial  loss  to  an    and  Another 
extent  far  beyond  the  amount  paid  into  Court.  Lsathlet. 

The  trial  lasted  seven  days.    On  the  eighth,*^ 

CoCRBURN,  C.  J,  (to  the  jury).— There  is  one  point  upon 
which  I  agree  with  the  counsel  on  both  sides,  and  that  is, 
the  importance  of  this  case,  on  which  we  have  been  so 
long  engaged.  I  do  not  believe  that  a  more  important  case 
ever  occupied  the  attention  of  a  London  jury  since  the 
time  when  first  at  Guildhall  commercial  causes  were  tried, 
for  it  involves  a  question  of  the  deepest  importance,  not 
merely  to  the  interests  of  assurers  and  assured,  but  to  the 
whole  of  this  great  mercantile  community,  the  question  being 
whether,  under  such  circumstances  as  have  been  stated  in 
evidence,  the  master  of  a  merchant  vessel  may,  without 
making  any  eflFbrt  or  endeavour  to  save  her  without  commu- 
nicating with  his  underwriters,  and  in  the  absence  of  any  im- 
mediate peril  to  her,  abandon  her,  and  not  only  abandon 
her,  but  sell  her,  and  treat  her  as  absolutely  and  totally  lost. 

Now,  at  the  outset,  let  me  state  the  law  upon  the  sub- 
ject. The  plaintiffs  here  claim  in  respect  of  the  total  loss 
of  the  ship ;  but  the  ship  when  abandoned  was  still  a  ship. 
She  was  not  on  shore,  nor  wrecked,  nor  sunk.  She  re- 
mained as  niuch  a  ship  as  ever  she  had  been ;  and,  that 
being  so,  her  owners  cannot  claim  for  a  constructive  total 
loss,  except  under  one  of  two  conditions — that  the  vessel, 
being  unseaworthy,  required  repairs  which  were  either  im- 
possible at  the  place  where  she  was,  or  which  would  entail 
*  upon  them  an  expense  so  heavy  as  to  exceed  the  value  of 
the  ship  when  repaired.  Now,  the  case  on  the  part  of  the 
plaintiffs  here  is  not  the  latter  alternative;  but  the  former, 
that  the  repairs  were  utterly  impossible.  If  the  plaintiffs 
make  that  out  to  your  satisfaction,  then  you  will  have 
further  to  consider  whether  the  injuries  arose  from  the 
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IMS.        periU  insured  against ;  and  yon  will  then  batre  to  determine 

/^^"^"^^      whether  the  abandonment  under  the  circumstances  was 
Lindsay 

and  Another  justifiable;  and  next,  whether,  even  if  so,  the  sale  was 
Lbathlbt.    justifiable  as  under  the  pressure  of  urgent  necessity. 

Now  we  start  certainly  with  a  most  remarkable  fact 
Here  is  a  vessel,  valued  by  the  owners  at  13,500Z.  for  hull, 
and  4,000/.  for  machinery — altogether  17,6001. ;  and  we 
have  her  cast  away,  not  upon  a  barren,  inhospitable  coast, 
far  from  human  help,  but  while  riding  at  anchor  in  Algoa 
Bay»  We  have  her  abandoned  there  and  sold  for  2002. 
That  is  a  fact,  certainly,  which  calls  for  explanation ;  and 
it  will  be  ibr  yon  to  say  whether,  under  the  circumstances^ 
the  explanation  offered  you  by  her  owners  is  satisfactory. 
But,  certainly,  it  is  a  fact  which  calls  for  rigid  inquiry. 

On  the  other  hand,  there  is  nothing  to  show  that  this 
was  done  for  any  sinister  purpose.  Setting  aside  the  high 
character  and  position  of  her  owners,  they  were  not  over- 
insured,  and  the  principal  owner  was  under-insured  and 
wanted  his  vessel  home.  It  has  not  been  suggested  that 
from  any  sinister  or  criminal  motive  the  captain  would 
have  fraudulently  abandoned  the  vessel.  The  learned 
Solicitor-General  made  some  observations  yesterday  on 
the  subject  of  barratry.  It  is  true  that  the  underwriters 
insure  the  owners  against  loss  ''  from  barratry  of  the  cap* 
tain  and  crew ;"  and  that  as  barratry  comprehends  anything 
that  is  fraudulent  against  the  owner,  or  illegal  generally, 
if  the  captain,  in  violation  of  his  duty,  does  something 
fraudulent  or  illegal,  as  against  the  owners,  which  entails 
loss  upon  them,  the  insurers  have  to  make  it  good.  But 
if  it  could  be  shown  that  the  captain  fraudulently  aban- 
doned the  vessel  with  a  view  to  give  the  owners  the  benefit 
of  the  insurance,  that  would  not  be  barratry  against  which 
the  insurers  would  be  held  to  indemnify,  for  it  is  an  in- 
flexible axiom  of  law  that  a  man  cannot  take  advantage 
of  the  fraud  of  his  own  servant  intended  for  his  benefit.    It 
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is  not^  however,  necessary  to  enter  into  that  qoeslioD,  for 
the  plaintiffs  do  not  say  that  they  are  entitled  to  recover 
upon  that  ground. 

But  the  Solicitor-General  contended  that  if  the  captain 
abandoned  the  vessel  from  a  desire  to  get  rid*  of  his 
engagement,  that  would  be  a  fraud  upon  the  owners,  and 
would  be  barratry  for  which  they  could  recover  against 
the  underwriters.  Conceding  that  for  the  present  to  be 
so,  there  appears  to  be  no  evidence  thai  in  fisct  the  master 
has  been  guilty  of  such  fraud.  Still,  it  is  contended  on 
the  part  of  the  defendants,  that  be,  knowing  it  would  be 
for  the  interest  of  her  owners  to  abandon,  there  was  not 
that  energy  and  earnestness  on  his  part  which  there  otber^ 
wise  would  have  been,  and  it  is  urged  that  he  knew  that  a 
large  sum  of  money  was  about  to  be  laid  out  upon  her, 
and  doubted  if  she  was  worth  it,  and  that  this  detracted 
from  his  anxiety  to  use  all  possible  exertions  to  save  her. 
And  when  we  are  inquiring  whether  he  has  exercised  a 
sound  and  honest  judgment  in  the  matter,  it  may  not  be 
unimportant  to  see  whether  he  has  shrunk  from  meeting 
the  difficulties  of  his  position,  whether  he  bas  displayed 
timidity  and  hesitation',  and  want  of  that  energy  and 
courage  which  generally  disttnguieb  the  character  of  the 
master  mariners  of  our  country.  Without  imputing  to 
him  the  slightest  dereliction  of  duly  so  far  as  bis  emplajrevs 
were  concerned,  yon  have  to  consider  whether  he  did  all 
that  a  sense  of  duty  ought  to  have  required  from  him. 

Now  there  are^  gentlemen,  some  very  remarkable 
features  in  this  case-— circumstances  which,  even  though 
there  are  no  grounds  to  suggest  sinister  or  improper  mi>- 
tives,  might  well  have  excited  suspicions  that  his  conduct 
had  not  been  honest. 

It  appears  that  almost  immediately  after  the  hole  was 
discovered,  and  before  anything  was  deemed  to  be  wrong 
in  the  state  of  the  rivets  and  plates,  the  c^tain  wrote 
home  to  his  owners,  indicating  his  impression  that  the 
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result  would  be  that  the  yessel  would  be  abandoned. 
Then  it  is  sworn  by  one  of  the  men  that  the  captain  asked 
him  to  sign  a  paper  in  which  the  men  refused  to  proceed. 
Who  has  ever  heard  before  of  a  captain  soliciting  his  crew 
to  refuse  to  proceed  on  their  voyage  on  the  score  of  the 
vessel  being  unseaworthy?  It  does  look,  if  that  were 
really  so,  as  if  the  captain  at  that  time,  without  waiting  to 
ascertain  the  real  state  of  the  facts,  made  up  his  mind  to 
have  the  vessel  condemned,  and  was  seeking  to  secure 
some  justification  of  himself  by  obtaining  this  paper  from 
the  crew. 

Again,  that  was  on  the  4th  of  January,  and  from  that 
time  the  captain  went  on  taking  the  machinery  to  pieces. 
The  entries  in  the  log  show  that  the  men  were  so  employed ; 
and  on  the  10th  of  January,  a  week  before  the  surveyors 
on  the  second  survey,  on  the  16th,  recommended  that  the 
vessel  must  be  hove  down,  the  captain  suggested  it.  How 
did  he  know  that  ?  We  have  it  admitted  now  as  a  fact, 
that,  so  far  as  the  hole  in  one  of  the  plates  was  concerned, 
it  might  have  been  repaired;  and  the  captain  admitted 
that  all  along  he  knew  that  hole  might  be  repaired,  but  he 
was  ^'fearful  of  other  leaks."  These  are  circumstances 
well  worthy  your  consideration,  when  you  are  to  determine 
whether  the  captain  exercised  a  sound  judgment  and  pur- 
sued a  proper  course.  If  you  come  to  the  conclusion  that 
he  was  right,  then  it  will  not  be  material  that  he  was  pre- 
cipitate or  overhasty,  and  that,  instead  of  grappling  with 
difficulties,  he  yielded  to  them ;  but  then  these  considera- 
tions may  assist  you  in  your  judgment  as  to  whether  he 
was  right.  Well,  on  the  16th  of  January  there  was  the 
second  survey ;  and  before  that  time  the  captain  had  tried  to 
obtain  a  tender  to  heave  the  vessel  down ;  so  that  he  acted 
as  though,  in  his  mind,  there  was  no  doubt  that  the  vessel 
was  unseaworthy,  and  must  ultimately  be  condemned. 

Now,  the  question  of  abandonment  always  depends  on 
what  a  prudent  owner,  uninsured,  would  have  done  under 
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the  circumstances.     If  a  prudent  owner,  uninsured,  would         1863. 
have  abandoned  the  ship  under  such  circumstances,  then      ^^^^^**^ 
the  abandonment  will  stand.      Before  you  come  to  that    and  Another 
conclusion  you  must  consider  the  state  of  the  vessel  as  she     lbat'hlbt. 
lay  at  anchor  on  and  after  the  27th  December. 

There  are  two  causes  of  unseaworthiness  alleged — first, 
the  hole  in  the  plate ;  and  secondly,  the  general  state  of 
the  plates  and  rivets.  It  is  necessary  to  consider  them 
distinctly. 

As  regards  the  hole,  no  doubt  it  made  the  vessel  unsea- 
worthy  until  repaired,  and  it  would  not  have  been  prudent 
or  proper  to  proceed  to  sea  without  its  being  repaired. 

Then  we  come  to  another  and  more  difficult  question, 
as  to  the  state  of  the  plates  and  rivets.  This  is  material, 
not  only  as  to  unseaworthiness,  but  its  cause ;  and  whether 
it  was  sea  damage,  or  wear  and  tear.  Now,  as  to  the 
state  of  the  plates  and  rivets,  there  is  only  one  witness 
who  speaks  to  seeing  rivets  wrenched  or  plates  started ; 
though  the  captain  says  the  plates  were  ''apparently*' 
started.  It  is  for  you  to  say,  upon  the  evidence,  whether 
you  are  satisfied  that  there  was  a  straining  of  the  steamer 
such  as  would  cause  the  rivet  heads  to  be  wrenched  and 
plates  loosened. 

Suppose  you  were  so  satisfied,  then  you  would  have  to 
consider  whether  the  unseaworthiness,  by  reason  of  the 
state  of  the  rivets  and  plates,  was  such  as  to  require  the 
vessel  to  be  hove  down.  This  again  depends  upon  the 
true  state  of  the  vessel.  If  there  was  all  this  straining 
and  wrenching  of  plates  and  rivets,  it  would,  of  course,  be 
proper  to  have  the  vessel  examined.  You  must,  I  should 
think,  be  satisfied  that  the  hole  could  have  been  repaired. 
If  that  were  all^  there  were  appliances  on  board  for  its 
repair — a  forge,  and  iron,  and  three  engineers ;  and  there 
is  no  doubt  that  it  would  be  repairable.  But  the  state  of 
the  rivets  and  plates  would  be  a  dififerent  matter ;  if  you 
were  satisfied  that  the  ship  was  unseaworthy  in   those 
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respects*     It  is,  therefore,  extremely  important  to  satisfy 
yourseWes  on  that  point 

And  even  supposing  that  the  state  of  the  plates  and 
rivets,  so  far  as  actually  ascertained,  was  not  such  as  to 
render  the  vessel  onseaworthy,  still  yon  wonld  have  to 
consider,  whether  that,  so  far  as  it  was  ascertained,  raised 
a  reasonable  presumption  of  the  ejdsteace  of  further 
mischief,  such  as  would  make  it  incumbent  upon  the  cap^ 
tain  not  to  adventure  the  lives  of  his  crew  and  the  safety 
of  his  cargo  without  having  the  vessel  examined  in  order 
to  ascertain  her  state. 

Here,  again,  the  question  depends  upon  what  you  be* 
lieve  to  have  been  the  appearances  manifested  in  the  vessel, 
prior  to  snch  examination.  If  yon  think  that  though 
there  was  an  absence  of  leakage  and  other  signs  of  strain- 
ing,  yet  that  the  rivets  were  wrenched  and  the  plates 
loosened,  then  you  would  not  consider  the  captain  would 
have  been  justified  in  proceeding  without  such  examination 
On  the  other  hand,  if  you  think  that  there  was  not  such  a 
starting  of  the  rivets,  and  nothing  which  ought  to  have^ 
excited  reasonable  apprehensions,  then  there  would  be  no- 
thing to  justify  abandonment  or  require  further  examination. 
Now,  upon  that  point  there  is  evidence  on  both  sides  on 
which  you  must  form  your  judgment.  But  one  is  struck 
with  this,  that  no  one  seems  to  have  been  so  far  appre** 
hensive  at  the  time,  either  before  or  after  the  discovery  of 
the  leak,  as  to  take  the  trouble  to  ascertain  the  fad 
whether  there  was  any  other  leakage ;  and,  so  fieu'  as  ap* 
pears,  the  vessel  remained  tight. 

It  is  for  you  to  say  whether  you  think  that  it  was  so  essen* 
tial  to  submit  the  vessel  to  a  further  examination  that  the  only 
alternative  (if  it  was  impossible)  must  be  entire  abandon- 
ment. That  is  the  important  question.  It  may  be  that  it 
was  desirable ;  but  was  it  so  essential  that,  if  it  was  found 
impossible,  the  state  of  the  vessel  was  such  that  it  must 
be  sacrificed  ?  That  most  depend  upon  your  view  of  the 
state  of  the  vessel  as  actually  apparent,  and  the. symptoms 
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presented,  and  whether  they  were  or  were  not  such  as  to        16e3. 

show,  or  to  raise  a  fair  presumption,  that  its  state  was      . 

such  as  to  render  further  examination  essential.     It  is  not   fod  Anocheir 

every  idle  fear  that  may  fall  upon  the  mind  of  a  feeble  or    Lbatblet. 

timid  man  which  can  justify  him  in  throwing  away  a  vessel ; 

you  must  say  whether,  so  far  as  could  be  ascertained,  the 

state  of  the  vc»sel  was  such  as  to  show  general  unsea* 

worthiness,  or  raise  such  a  reasonable  presumption  of  it  as 

to  render  it  essential  that  there  should  be  a  further  exami«- 

nation  of  the  vessel.     If  so,  what  was  it  the  duty  of  the 

captain  to  do  ? 

It  appears  that  in  Algoa  Bay  there  was  no  slip,  no  dock, 
no  means  available  to  heave  the  ship  down,  and  it  was 
said  that  the  vessel  could  not  be  hove  down  there.  That  is 
for  you  to  consider.  If  you  think  that,  considering  the  ex- 
pense and  risk,  it  would  not  be  desirable,  then  the  que$ti(M» 
would  still  remain  whether  the  only  alternative  was  en^ 
tire  abandonment.  That  is  the  great  question  for  you. 
The  great  difficulty  I  feel  in  the  case  is,  that  it  seemed  to 
be  considered  that  the  only  alternative  was  abandonment. 
It  was  said  there  was  a  chance  of  losing  the  vessel.  But 
even  if  so,  was  it  not  worth  while  to  run  some  risk  to  save 
a  vessel  worth  17^0002.?  The  question  is,  whether,  as 
there  was  a  chance  of  saving  her,  and  the  only  alternativ^e 
was  total  abandonment,  the  experiment  ought  not  to  have 
been  tried.  It  often  happens  that  it  is  foreseen  that  the 
amputation  of  a  limb  may  cause  the  loss  of  life.  But  if 
the  only  alternative  is  certain  death,  the  experiment  is 
tried.  Here  it  is  represented  that  the  only  other  altemar 
iive  was  total  constructive  loss.  Then  why  not  have  tried 
an  experiment  which,  at  the  utmost,  could  only  have 
caused  an  actual  total  loss,  and  ndgki  have  resulted  in 
saving  of  the  vessel  7 

But  further,  why  was  the  captain  in  such  haste  to  aban- 
don? why  not  have  awaited  an  answer  from  the  under- 
writers ?    What  right  bad  the  captain  to  sacrifice  the  vessel 
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without  giving  the  underwriters  the  option,  at  all  events, 
of  trying  to  save  her  ?  The  reason  why  the  law  requires 
notice  of  abandonment  is,  that  they  may  have  this  option. 

And  then,  supposing  you  think  that  nothing  could  have 
been  done  at  Algoa  Bay,  you  will  have  to  consider  whether 
nothing  could  have  been  done  at  Simon's  Bay.  The 
startling  fact  is,  that  nothing  was  done,  and  nothing  was 
tried  to  be  done.  Because  a  certain  man  wants  3,000iL 
to  heave  the  vessel  down,  the  ship  is  abandoned. 

There  are  two  questions  as  to  Simon's  Bay — could  the 
vessel  have  been  hove  down  and  repaired  there?  and,  if  so, 
could  she  have  been  got  there  ?  There  is  much  evidence, 
on  both  sides,  on  both  these  points.  There  was  a  ship 
there,  which  was  finished  in  September.  Simon's  Bay  is 
a  port  which  is  always  safe  and  secure,  and  it  is  a  naval 
depot  It  is  only  three  days'  voyage  from  Algoa  Bay. 
It  was  summer,  and  the  wind  was  usually  favourable. 
Doubtless  there  are  tempests  on  that  coast,  but  the  weather 
cannot  always  be  tempestuous;  and  the  captain  could  have 
chosen  his  own  time  for  the  voyage.  The  diflSculty  I  find 
is  that  nothing  was  done.  Nothing  was  tried.  It  was 
said  no  one  suggested  Simon's  Bay.  But  the  captain 
knew  of  it,  having  been  there  himself;  and  if  you  are  of 
opinion  that  the  ship  could  have  been  got  to  Simon's  Bay, 
and  could  have  been  repaired  there,  and  ought  to  have 
been  taken  there,  did  the  captain  do  *his  duty  to  the 
owners  ?  But,  supposing  you  should  be  of  opinion  that  it 
was  not  practicable,  was  the  only  alternative  abandon- 
ment?    That  is  the  great  question  for  you. 

As  I  said  at  the  outset,  the  question  whether,  so  long  as 
a  ship  remains  a  ship,  the  owner  is  at  liberty  to  abandon 
her  and  claim  as  for  a  total  loss,  depends  upon  whether,  if 
he  were  uninsured,  he  would,  in  the  exercise  of  that  ordi** 
nary  prudence  which  men  ought  to  bring  to  the  conduct 
of  their  affairs,  have  abandoned  her.  If  in  that  state  of 
things,  if  uninsured,  he  would  have  thrown  away  a  ship 
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worth  14,000Z.  and  taken  2002.  for  it,  and  that  would  have  1863. 
been  a  prudent  course  to  pursue — then  the  owners  are  ^ 
entitled  to  recover.  Or,  again,  if  the  captain,  acting  on  and  Another 
behalf  of  uninsured  owners,  and  acting  as  he  did,  would  Leathley. 
be  justified  in  abandoning,  then  they  are  entitled  to 
recover.  But  if  an  uninsured  owner,  in  the  exercise  of 
ordinaiy  prudence,  would  not  have  acted  as  he  did,  or 
would  not  have  approved  his  so  acting,  then  they  are  not 
entitled  to  recover.  Now  ask  yourselves,  putting  your- 
selves in  the  position  of  uninsured  owners,  what  would  you 
have  done  under  the  circumstances?  Would  you  have 
abandoned  the  vessel  ?  Mr.  Lindsay  says  he  should  have 
done  so,«for  that  he  could  have  done  no  more.  He,  no 
doubt,  believes  so  ;  but  from  long  experience  I  know  that 
the  infirmity  of  human  nature  easily  biasses  men's  minds ; 
and  the  question  is  not  whether  he  sincerely  thinks  he 
would  have  so  acted,  but  whether  you  are  satisfied  that  he 
would  have  done  so.  The  captain  admits  that  no  one  ad- 
vised him  to  abandon.  Mr.  Simpson  proposed  to  add  to 
his  report  a  recommendation  that  he  should  not  abandon 
without  consulting  the  owners.  Unhappily,  Mr.  Salmon 
interposed  and  prevented  that  most  salutary  advice;  which, 
had  it  been  given  and  taken,  would  no  doubt  have  saved 
us  all  this  litigation.  In  the  face  of  such  a  recommenda- 
tion the  captain  could  hardly  have  ventured  to  abandon. 
Unfortunately  Mr.  Salmon  interposed  to  prevent  it,  and 
you  will  consider  how  far  that  may  detract  from  the  value 
of  his  evidence.  It  was  the  most  unfortunate  incident  in 
the  history  of  this  case.  The  captain  had  no  advice  from 
any  one  to  abandon,  and,  though  he  could  have  had  an 
answer  from  London  in  two  months  or  ten  weeks,  he  did  not 
wait  for  it,  but  proceeded  not  only  to  abandon,  but  to  sell. 
Now,  even  supposing  he  was  justified  in  abandoning 
was  he  justified  in  selling?  The  captain  can  only  sell  sub- 
ject to  these  conditions — there  must  be  an  ui^ent  necessity; 
and  it  must  be  for  the  interest  of  the  parties.  Where  was 
the  urgent  necessity  ?    What  need  of  such  hurry  to  sell  ? 
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The  sbip  lay  at  anchor  in  the  Bnmmer,  and  could  have  laiir 
there,  and,  indeed,  did,  for  some  months.  Bnt  she  was 
sold,  and  for  the  price  of  old  iron.  Suppose  the  captain 
had  waited  an  answer  from  the  underwriters,  would  they 
not  have  made  some  efforts  to  save  a  vessel,  the  hull  of 
which  was  worth  13,000/.?  Unless  you  see  that  the  sale 
was  for  the  interest  of  the  parties  concerned,  and  urgently 
necessary,  it  was  not  justified.  And  if  not,  then,  although 
there  might  be  no  bad  motive,  there  was  no  total  loss  (a). 
It  is  not  enough  that  the  captain  exercises  an  honest  judg- 
ment. He  must  also  exercise  a  sound  judgment.  Not 
that  it  is  required  that  he  should  be  infallible.  He  may 
be  mistaken.  So  might  the  owners  or  underwriters,  fiat 
the  question  is,  whether,  under  the  then  existing  circum- 
stances, his  judgment  was  fairly  and  reasonably  sound; 
and  whether  men  exercising  ordinary  prudence  would  have 
sold  that  vessel.  If  not,  then  the  defendant  was  entitled 
to  the  verdict 

It  is,  no  doubt,  important  that  insurances  should  be 
upheld ;  but  the  whole  system  of  insurance  spreading  over 
the  large  sphere  of  our  commercial  operations  depends 
upon  good  faith.  And,  as  the  authority  which  the  law 
vests  in  the  captain  of  a  merchant  vessel  is  liable  to  be 
abused,  its  exercise  must  be  held  rigorously  to  those  con-* 
dilions  which  the  law  prescribes,  and  the  captain  must 
exercise  a  judgment  reasonably  sound  for  the  interests  of 
all  who  are  concerned. 

Then,  as  to  the  other  part  of  the  question— ^whether  the 
injuries  arose  from  sea  damage  or  **  perils  of  the  seas"— 
the  theory  suggested  by  the  plaintiffs,  of  the  blow  from  a 


(u)  To  lay  the  leait,  the  question 
was  not  put  too  favourably  to  the 
underwriters,  and  probably  if  there 
was  any  error,  it  was  rather  the 
other  way,  for  {vide  ante,  p.  917), 
the  question  as  to  what  a  prudent 
owner  uninsured  would  have  done 
does  not  arise  at  all  in  a  case  of 


eoDStructive  totalloos  by  abandon* 
ment  until  it  has  been  found  that 
the  vessel  could  not  be  safely  re- 
moved without  repairs,  and  could 
not  be  repaired  where  she  was ;  vitk 
PhUpot  V.  Swan,  11  C.  B.,  N.  S. 
270. 
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piece  of  wreck,  was  negatived  by  some  of  their  own  wit- 
nesses, while  the  counter  theory  of  the  underwriters,  that 
the  bilge-water  wore  the  rivets,  was  supported  by  some  of 
the  plaintiffs'  witnesses. 

Remember,  that  the  underwriters  do  not  insure  against 
all  loss  or  damage,  but  only  against  perils  of  the  sea,  the 
sunken  rock,  the  dangerous  sand,  the  storm  which  over- 
whelms, and  the  sea  which  swallows  up.  For  these  things 
they  are  liable,  but  not  for  natural  decay  and  inevitable 
wear  and  tear.  All  things  human  wear  away  with  use  and 
time,  and  the  unseaworthiness  which  entitles  the  owners 
to  recover  must  have  been  caused  by  perils  of  the 
.sea. 

So  much»  then,  upon  the  question  whether  there  has 
been  a  constructive  total  loss.  Next,  as  to  the  question 
of  a  partial  loss  from  perils  of  the  seas  or  sea  damage. 
Mr.  Lindsay  says,  that  even  if  there  was  no  constructive 
total  loss,  and  his  captain  was  bound  to  have  taken  some 
of  the  courses  suggested  to  save  the  vessel,  he  is  entitled 
to  recover  the  expenses  which  they  would  have  entailed, 
and  he  has  given  you  his  estimates  on  that  head.  I  own 
I  doubt  whether,  as,  in  fact,  he  did  not  take  any  of  those 
courses,  he  is  entitled  to  recover  such  expenses :  the  ex-* 
penses  of  measures  which  he  did  not  take.  But  that  point 
of  law  may  be  reserved. 

Taking  all  the  evidence  into  consideration,  you  are  now 
to  consider  the  question  thus  presented  to  you:  first,  as  to 
a  total  loss,  and  next,  as  to  a  partial  loss. 

'  The  great  question  is,  whether  the  captain  did  rightly  in 
abandoning  this  vessel,  and  still  more  in  selling  her  with* 
out  communicating  with  her  insurers.  It  is  impossible  to 
exaggerate  the  importance  of  the  question,  for  the  reasons 
I  have  mentioned.  Every  man  who  sends  a  ship  to  sea 
places  her  in  the  power  of  her  captain,  and  the  captain  is 
bound  to  exercise  a  sound  as  well  as  an  honest  judgment. 
And,  in  this  case,  if  you  do  not  believe  that  he  did  so  in 
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1863.        abandoning  and  Belling  the  steamer,  you  cannot  find  for 
*  LntMAT      ^^^  plaintiffs  for  a  total  loss. 

and  Another        The  LoRD  Chibf  JusTiCB,  in  conclusion,  banded  tbe 
Lbatblbt.   jury  a  written  paper,  containing  the   questions   for  their 
consideration,   which,   with  tbe  answers  (so  far  as  they 
were  given),  was  in  these  terms : — 

I.  Reference  being  had  to  what  a  prudent  owner  unin- 
sured would  have  done,  was  tbe  damage  which  the  ship 
had  sustained,  and  the  circumstances  in  which  she  was 
placed,  such  as  to  justify  the  master  in  abandoning  and 
selling  her  ? — No, 
.    Subordinate  questions  involved  herein  : — 

1.  Was  the  ship  unseaworthy? 
(a.)  As  to  the  hole  in  plate  ? — Yes. 

(&.)  In  other  respects,  and  specifically  as  to  plates  and 
rivets  ? — Yes. 
If  so : — 

2.  Could  she  have  been  repaired  in  Algoa  Bay  so  as  to 
be  fit  for  a  voyage  to  England  ? 

(a.)  As  to  the  hole? — Yes. 

(b.)  If  necessary,  as  to  the  rivets? — ^Very  doubtful. 

3.  If  the  ship  was  unseaworthy — but,  so  far  as  the  un- 
seaworthiness was  ascertained,  capable  of  being  repaired — 
was  there  a  reasonable  presumption  of  unseaworthiness  in 
other  respects,  so  as  to  make  external  examination  of  her 
bottom  necessary  ? — Yes. 

4.  If  so,  was  heaving  down  the  proper  course  ? — Yes. 
6.  If  so,  ought  an  attempt  to  have  been  made  to  heave 

the  vessel  down  in  Algoa  Bay  ? — No. 

6.  If  the  ship  could  not  have  been  hove  down  in  Algoa 
Bay,  so  as  to  be  examined,  and,  if  necessary,  repaired^ 
ought  diving  apparatus  to  have  been  tried  ? — ^Yes. 

7.  If  the  ship  could  not  be  hove  down  in  Algoa  Bay, 
ought  she  to  have  been  taken  to  Simon's  Bay? — Not  with- 
out consent  of  owners  and  underwriters. 

Could  she  have  been  hove  down,  and,  if  necessary,  re- 
paired there  ? — Yes. 
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Could  she  have  been  made  seaworthy  at  Algoa  Bay  for  1863. 

the  voyage  to  Simon's  Bay? — Yes.  Lindsay 

Could  she  have  been  protected  on  the  voyage  so  as  to  and  Another 

provide  for  the  safety  of  the  crew? — Yesj  by  convoy.  Leatulet. 

8.  If  all  these  questions  answered  in  favour  of  plaintiff — 
(a.)   Was  abandonment  justified? — No. 

(&.)  Would  a  prudent  owner  uninsured  have  abandoned  f 
—No. 

9.  Was  the  sale  justified  as  matter  of  urgent  necessity; 
from  inability  to  repair  and  proceed  on  the  voyage ;  and 
also  from  the  probability  of  still  further  loss  from  delay  to 
the  parties  interested  ? — No. 

Would  the  circumstances  have  properly  admitted  of 
delay  while  the  captain  communicated  with  the  under- 
writers ? — Yes. 

II.  Was  the  damage  (a)  either  to  the  plate  in  question, 
or  (b)  to  the  other  plates  and  rivets,  the  result  of  sea 
damage  ?  or  did  either  result  from  wear  and  tear  and  cor- 
rosion ? — Answer  as  to  both,  "  From  combined  effects  of 
wear  and  tear  and  sea  damage.'' 

III.  Is  the  amount  paid  into  Court,  7  per  cent,  suf- 
ficient to  make  good  the  partial  loss?  1.  As  to  the  injury 
actually  found  existing.  2.  As  to  the  expenditure  neces- 
sary for  heaving  down,  examining,  and,  if  further  sea 
damage  ascertained,  repairing  ? 

If  not,  jury  to  say  how  much  more  would  cover  such 
partial  loss. 

When  the  jury  had  retired, 

CoGKBURN,  C.  J.,  said,  there  was,  in  his  opinion,  such  an 
entire  absence  of  evidence  to  justify  the  selling  the  vessel 
that,  in  the  event  of  a  verdict  for  the  plaintiffs  for  a  total 
loss,  he  must  reserve  leave  to  the  defendants  to  move  to 
reverse  it  on  that  point. 

The  jury,  after  a  long  deliberation,  came  into  Court, 
aiid  said  that  they  were  unable  to  agree  on  the  last  ques- 
tion— viz.,  How  much  should  be  paid  by  derendants  for  a 
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1863.        partial  lods  in  addition  to  the  Biim  already  paid  iDto  Court? 

^I^^"^^^     They  stated,  also,  that  they  had  agreed  to  the  fact  that  the 

and  Another  captain  shouid  not  have  abandoned   the  Teasel  without 

liEATHLET.    communicating  with  the  underwriters.  They  had,  u^  ncpro, 

however,  given  specific  answers  to  the  questions  submitted 

to  them,  and  they  were  requested  to  retire  again,  in  order 

to  reconsider  the  question  what  amount  the  plaintifis  were 

entitled  to  for  a  partial  loss. 

Before,  however,  they  agreed  as  to  amount,  the  parties 

came  to  terms,  and,  ultimately, 

Jury  discharged  (a). 

(a)  Having,  as  the  reporter  un-      Court  The  terms  agreed  upon  were 
derstood,  agreed  to  a  verdict  for      very  much  to  the  same  result. 
2,500/.y  including  the  sum  paid  into 


London  CoTom  Wtghtmon.J* 

Sittings.  ^ 

Easter  Term.  HARRINGTON  V.  BINNS. 

Frima  facie,  it       a 

is  the  duty  of    ACTION  against  an  attorney  for  neglect  of  duty  in  not 

an  attorney  who    .  °  j  g  j 

has  recovered    signing  judgment  on  a  verdict  he  had  obtained  for  the 

a  verdict  for  a      i   *    4.*/r 
client,  a  plain-  plamtltt. 

tiffin  an  ac         fhe  declaration  set  forth  that  the  plaintiff  had  retained 

tion,  to  issue  *^ 

execution ;  and  the  defendant  as  an  attorney  on  her  behalf,  to  institute 
desired  to  do  and  prosecute  a  certain  action  against  one,  Marks.  That 
tSd  at the^time  ^^^  °°^  defendant  did   commence  and  prosecute  such 

when  retained,  action  until  he  brought  the  same  to  trial,  when  the  plain- 
that  his  client  °  • 
has  no  money    tiff  recovered  a  verdict  for  100/.  damages.    That  the  now 

cannot  demand  defendant  had  then  neglected  to  sign  judgment,  and  issue 

payment  of  execution  On  the  said  action,  whereby  the  plaintiff  had 
costs  incurred  ^  . 

before  issuing    lost  the  fruits  of  her  verdict,  and  had  not  recovered  the 

execution;  nor,       . .    , 

it  should  seem,  aaid  damages. 
iTe^Sand      Plea:  1.  Not  guilty. 

more  than  the 

costs  of  issuing  execution.  But  to  maintain  an  action  for  n^ligence  against  him,  for  his  not 
issuing  execution,  he  deeming  it  not  desirable  to  do  so,  there  must  be  some  evidence  that  it 
was  desirable  or  for  the  benefit  of  the  plaintiff  to  do  so ;  as  that  he  did  not  make  due  inqui« 
ries  that  the  debtor  could  pay,  &c.  In  such  a  case  the  attorney  is  liable  for  the  amount,  if 
any,  which  the  jury  think  execution  would  have  realized  for  his  client. 
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2.  Thut  the  defendant  did  not  neglect  to  issue  exe^       ises. 

cution.  „  '•^^''^^ 

Harringtox 

0*Bri€n,  Serjt,  and  Woollett,  for  the  plaintiff.  Bihvs. 

Ribton  (with  him  SheCf  Serjt.)  for  the  defendant 
In  September,  1861,  the  plaintiff  went  to  the  now  de- 
fendant's attorney,  and  asked  him  to  bring  an  action  for 
her  against  Marks,  a  fringe  manufacturer,  for  breach  of 
promise  of  marriage;  telling  him  at  the  same  time  that 
she  had  no  money.  He  undertook  to  bring  the  action^ 
and  it  came  on  for  trial  in  the  sitting  after  Trinity  Term, 
1862,  when  the  jury  gave  a  verdict  for  the  plaintiff, 
damages  100/.  About  a  fortnight  afterwards  she  went 
to  the  now  defendant,  and  asked  him  when  she  should 
have  her  money,  saying  that  she  wanted  it  He  said  he 
had  not  yet  brought  Marks  to  book,  and  desired  her  to 
wait  a  little  while.  When  she  called  again  he  said 
she  must  not  be  impatient,  that  perhaps  Marks  might 
become  insolvent,  and  that  he  would  see  if  he  could  get 
him  to  take  time  and  pay  by  instalments.  She  said  she 
understood  the  damages  were  accorded  to  be  paid  as  one 
entire  sum,  and  asked  why  he  could  not  be  compelled  so 
to  pay.  He  said  it  was  his  business,  and  not  hers ;  and 
it  came  out  that  he  had  seen  Marks  himself  about  it  She 
called  again  after  some  time,  when  he  said  that  if  she 
could  get  him  26/.  he  would  issue  execution.  She  said 
she  could  not  raise  any  money  for  costs,  and  had  told 
him  so  from  the  first  She  bad  not  been  able  to  get 
execution  issued ;  and  Marks  was  still  carrying  on  busi* 
ness. 

Ribton  submitted  that  there  was  no  case  ;  but 

WiGHTMAN,  J.,  thought  there  was.  Prima  fade^  it  was 
the  duty  of  an  attorney  to  issue  execution,  especially  when 
he  knew  from  the  first  his  client  was  poor,  and  in  want  of 
money.  And  here  there  had  been  repeated  applications 
and  requests  to  him  to  do  so. 

The  defendant  was  called,  and  stated  that  he  had  made 
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1863.        inquiries  as  to  Marks'  solvency^  and  believed  that  if  exe- 

„^'''*'*^'^      cutioQ  were  issued,  he  would  have  taken  the  benefit  of  the 
Harringtok 

V.  Insolvency  Acts.     He  derived  this  impression  from  what 

Marks  himself  had  told  him,  and  from  inquiries  he  bad 
made.  One  or  two  clerks  were  called,  who  stated  that 
they  had  made  such  inquiries ;  but  it  appeared  that  they 
were  merely  in  the  neighbourhood  of  Marks*  shop,  and 
except  one  clerk,  who  said,  he  saw  ''  no  amount  of  stock 
in  the  shop,  and  very  little  business,"  there  was  no  direct 
evidence  to  negative  the  possession  by  the  judgment  debtor 
of  goods  and  chattels,  or  other  property. 

WiGHTMAN,  J.,  said  that  was  the  great  point  to  be 
made  out,  and  for  that  purpose  inquiries  at  the  shop  itself 
were  of  main  importance. 

It  was  stated  by  the  defendant  that  he  had  paid  costs 
out  of  pocket  to  the  amount  of  16/.,  though  it  came  out 
that  counsel's  fees  were  not  paid,  and  he  did  not  state  that 
the  sum  of  2BL,  which  he  had  demauded  as  a  condition 
of  issuing  execution,  had  been  disbursed  by  him  for  costs 
out  of  pocket.  The  cost  of  signing  judgment  and  issuing 
execution,  it  appeared,  would  only  be  21.  or  3/. 

Ribton  raised  the  question,  whether  an  attorney  was 
bound  to  proceed  with  an  action  when  his  client,  on 
demand,  declined  to  furnish  him  with  money  for  costs; 
but 

Woollett  said  that  was  not  so  when  the  attorney  has 
been  told  from  the  first  that  his  client  has  no  money,  and 
can  find  none  for  costs,  and  has  undertaken  the  suit  on 
that  understanding. 

WiGHTMAK,  J.,  said,  however  it  might  be  as  to  the 
attorney's  right  to  demand  the  costs  of  issuing  execu- 
tion, clearly  he  could  have  no  right  to  demand  payment 
of  all  the  costs  already  incurred.  He  should,  therefore^ 
leave  the  case  to  the  jury,  on  the  question  of  damage, 
though  he  would  reserve  the  point  of  law,  as  the  facta 
were  not  in  dispute  except  as  to  damage. 
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Ribtan  urged  to  the  jury  that  there  was  no  evidence  of        1863. 
negligence  or  damage.  HaTTI^on 

O'Brien,  Serjt,  in  reply,  urged  that  there  was  strong  binwi. 
evidence  of  collusion  between  the  plaintiff's  attorney  and 
the  judgment  debtor,  or,  at  all  events,  of  a  want  of  good 
faith,  and  of  due  attention  to  bis  duty  as  such  attorney. 
It  could  not  be  pretended  that  the  attorney  for  a  judgment 
creditor  could  bona  fide  be  so  easily  satisfied  that  it  would 
be  of  no  use  to  issue  execution.  It  did  not  appear  that 
there  were  no  goods,  and  as  there  was  a  business  and  a 
shop,  it  must  be  presumed  that  there  were. 

In  an  action  for  breach  of  promise  of  marriage,  general 
evidence  of  the  defendant's  circumstances  was  always 
given.  And  even  if  there  were  an  insolvency,  it  by  no 
means  followed  that  the  judgment  creditor  would  lose  alU 
But  if  the  debtor  had  been  pressed  by  an  execution,  he 
or  his  friends  might  very  probably  have  raised  the  money, 
whereas,  as  it  was,  the  plaintiff  had  practically  been  de* 
prived  of  her  remedy. 

WiGHTMAK,  J.,  said  he  doubted  if  there  was  any  evi- 
dence of  negligence;  and  should  reserve  the  question.  (To 
the  jury.)  Do  you  consider  that  the  plaintiff  was  pre- 
judiced or  damnified  by  the  neglect  of  the  defendant  to 
sign  judgment  and  issue  execution  ?  If  so,  to  what  amount  ? 
That  is,  how  much,  if  anything,  was  she  the  worse  for 
execution  not  having  been  issued  ? 

Verdict  for  the  plaintiff,  damages  100/.  (a). 

(a)  The  Court  granted  a  rule  as  either  deemed  to  be  a  question  of 

against  evidence,  which  was  made  law  (thinking  that  there  was  no 

absolute.     It  should  seem  that  the  evidence),  or  to  depend  upon  the 

direction  to  the  jury  was  right,  and  finding  of  the  jury  as  to  whether 

that,  in  effect,  it  was  that  they  must  the  plaintiff  was  prejudiced.     For, 

be  satisfied  that  the  plaintiff  was  as  the  attorney  knew  all  that  the 

prejudiced  by  the  not  issuing  of  plaintiff  proved,  and  was  not  proved 

execution,  even  assuming  that  there  to  have  known  anything  more,  and 

was  negligence  in  not  issuing  exe-  if  the  jury  thought  that,  on  what  he 

cution,  which  the  learned  Judge  knew,  his  client  was  prejudiced  by 
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186a. 


Haerinqtov 


not  issuing  execution,  then  tbere 
was  negligence ;  otherwise  not  so. 
The  question  would  be,  what  kind 
of  execution  ought  the  attorney  to 
have  issued  ?  A  fi>fa,  or  ro.  <««, 
or  hoth,  one  after  the  other  ?  Now, 
as  io  fi,fa,^  was  there  any  evidence 
of  goods  to  seize?  As  to  ca.  fa., 
was  there  any  evidence  that  it 
would  have  enforced  satisfaction? 
In  an  action  for  an  escape,  the 
plaintiff  only   recovers   the   real 


damage  proved ;  which  depends  on 
the  probability  of  recovery  of  tlio 
debt,  of  which  evidence  is  always 
given,  to  enable  plaintiff  to  recover 
substantial  damages;  Arden  ▼. 
Goodacre,  15  Jur.  776.  Here 
there  was  no  such  evidence  as  to  a 
ca,  9a. ;  was  there  any  as  to  a  JS. 
Ja,?  The  Court  granted  a  new 
trial,  but  upheld  the  law  as  above 
stated. 


Court  of  Common  Pleas,  Westminster,  coram  Erie,  C.J. 

Sittingt  at 

NUi  FHus.  TURNER  V.  BARLOW. 

4fter  Term. 

riu^n^tracti"  ThIS  was  an  action  brought  by  the  plaintiff,  a  print 

except  there  is  publisher  at  Newcastle-on-Tyne,  against  the  defendant,  an 

to  show  that  engraver  in  London,  for  a  breach  of  the  following  con<* 

mom1?^S  tract : — "  I  (the  defendant)  agree  to  engrave  for  Robert 

meant,  means  Turner  the  picture  of  the  death  of  Chatterton,  painted  by 

month,  except  Wallace,  for  the  sum  of  440  guineas,  the  size  of  the  en- 

<yvMM«i^«  in  gi'aving  to  be  twenty-four  inches  long,  with  depth  in  pro- 

Lo  d*^°wh  po^'tion,  to  be  engraved  on  steel.     I  also  further  agree  to 

•'month"  engrave  the  plate  in  twenty -one  months  from  the  date  of 

means  *'  ca-  . 

lendar  numih:*  the  receipt  of  the  picture,  having  the  original  picture,  or 

whwe^an^'artist  ^^  accepted  equivalent,  of  which  I  am  to  be  the  judge,  in 
agreed  to  en.     my  possession  at  intervals,  as  may  be  agreed  between 

grave  a  copy  of"'*  <•«•  i»  . 

a  picture  in  ourselves,  for  fourteen  months.  The  declaration  alleged 
months  fi^om  ^^^t  the  engraving  was  not  finished  in  twenty-one  months 
J^c?*tV^Wm,  *^°*  ^^^  ^^^^  ^^  ^^  receipt  of  the  picture  by  the  defendant, 
having  it  in  his  whereby  the  plaintiff  lost  to  a  large  extent  the  sale  of  the 
mtervaisas       engraving,  and  suffered  other  losses  to  the  extent  of 

might  be  QML 

agreed  upon       ^o***. 
for  fourteen 

months  for  that  purpose: — Held,  that  "  months"  in  this  contract  meant  <* lunar  months,"  in 
the  absence  of  evidence  to  the  contrary,  and  that  such  a  work  was  not  a  mercantile  transac- 
tion to  bring  it  within  the  onstom  in  the  city  of  London,  to  construe  the  word  *'  month  "  to 
mean  "calendar  month  "  in  mercantile  transactioaa. 


Barlow* 
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The  defendant  pleaded  that  the  picture  had  not  been        W^* 
fourteen  months  in  his  possession  from  the  date  of  its      xurnek 
receipt  by  him,  before  the  twenty-one  months  had  ex- 
pired. 

Manisttfj  Q.  C,  and  Hall,  for  the  plaintiff. 

Edward  James,  Q.C.,  and  Hodgson,  for  the  defendant. 

It  appeared  that  the  picture,  which  excited  much  ad- 
miration at  the  Manchester  Art  Exhibition  of  1857,  was 
first  delivered  to  the  defendant  on  the  4th  of  May,  1859 ; 
it  was  taken  away  the  same  day,  being  required  to  be 
produced  in  a  trial  about  it  in  Dublin.     It  was  again 
delivered  to  the  defendant   on  the   13th  of  May,  and 
remained  with  him  several  days,  and  was  again  removed 
by  the  plaintiff,  who  wanted  it.     It  was  returned  again  to 
the  defendant  on  the  17th  of  June,  and  in  tlie  course  of 
the  following  twenty-one  months  was  removed  and  re- 
turned by  the  plaintiff  to  the  defendant  on  more  than  one 
occasion,  and  detained  for  various  periods.    Shortly  before 
and   after  the  expiration  of  the  twenty-one   months,  it 
remained  continuously  with  the  defendant  until  he  had 
completed  the  engraving,  which  was  not  until  the  early  part 
of  1862.    The  plaintiff's  contest  was  to  make  the  6rdt  de* 
livery  of  the  picture  date  from  the  17th  of  June,  1859,  as 
the  first  practical    delivery  affording  the  defendant  an 
opportunity  of  working  at  it,  as  that  gave  a  longer  period 
of   possession  of  the  picture  to  the  defendant   within 
twenty-one  months  from  that  date,  or  more  than  fourteen 
months,  which  wouM  establish  the  plaintiff's  case,  as  the 
engraving  at  the  expiration  of  the  twenty-one  months 
from  the  17th  of  June  was  not  finished.     The  defendant's 
contest  was,  first,  that  the  word  ''months''  in  the  contract 
meant  'Munar  months,"   and   not  ''calendar  months.'^ 
That  fourteen  lunar  months  amounted  to  392  days.    That 
taking  "  the  date  of  the  receipt  of  the  picture  "  to  be  the 
4th  of  May,  1859,  then  within  the  sacceeding  twenty-on^ 
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1863.        moQlhSy  the  picture  had  only  been  383  days  in  the  de- 
fendant's possession,  dedocting  the  times  when  the  plain- 
tiflF  removed  it  away  ;  and  assuming  that  the  day  when  it 
was  first  delivered  to  the  defendant,  and  the  day  when  it 
was  sent  away,  were  to  be  excluded  from  the  calculation. 
If  both  those  days  were  to  be  computed,  then  the  picture 
had  been  385  days  in  the  defendant's  possession  in  the 
twenty-one   months,   or  seven  days    less  than    fourteen 
months,  and  the  condition  precedent  on  the  fulfilment  of 
which  the  defendant  was  to  perform  his  part  of  the  con- 
tract had   not  been  fulfilled   by  the  plaintiflT.     On  the 
assumption  that  the  picture  was  delivered  to  defendant  on 
the  8th,  the  verdict  must  be  for  the  defendant,  however  the 
days  of  receipt  and  delivery  of  the  picture  were  computed. 
In  support  of  this  conclusion,  the  defendant  swore  that 
during  the  few  hours  which  he  had  the  picture  on  the 
4th  of  May,  before  it  was  removed,  he  looked  at  it  and 
studied  it  with  reference  to  the  engraving  which  he  was 
about  to  do,  but  did  no  other  work.     For  the  defendant 
it  was  contended  that  this  was  part  of  the  intellectual 
work  of  an  artist,  which  he  had  to  perform  before  he  set 
about  the  manual  work  of  engraving  it.    Assuming  that 
the  jury  should  not  consider  that  the  picture  was  ''  re* 
ceived  "  by  the  defendant  on  that  day  within  the  meaning 
of  the  contract,  then  it  was  contended  that  the  picture 
was  received  by  him  on  the  13th  of  May,  as  it  then  re* 
mained  in  the  defendant's  custody  for  several  days.    It 
was  in  that  case  further  insisted  upon,  that  the  day  of  the 
receipt  of  the  picture  by  the  defendant,  and  the  day  of  its 
delivery  back  to  the  plaintiff,  ought  to  be  excluded  from 
the  computation,  as  these  were  days  on  which  no  practical 
work  could  be  performed  on  the  picture  within  the  mean- 
ing of  the  contract,  which  was  that  he  should  have  clear 
fourteen  lunar  months'  opportunity  of  studying  it.     If  that 
view  were  taken,  the  days  that  the  defendant  had  the 
picture  would  be  390,  from  the  13th  of  May,  which  would 
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be  two  days  less  than  fourteen  lunar  months.  It  was  1863. 
admitted  that  if  the  17th  of  June  was  to  be  taken  as  the 
date  of  the  receipt  of  the  picture  by  the  defendant,  that  he 
had  no  defence  to  the  action.  For  the  plaintiff,  in  support  of 
the  latter  view,an  answer  of  the  defendant  to  an  interrogatory 
whether  the  17th  of  June  was  not  the  first  day  of  his  receipt 
of  the  picture,  to  which  the  defendant  answered  in  the  afBrma* 
tive,  was  insisted  upon  to  be  conclusive.  The  defendant, 
however,  when  in  the  witness  box,  said  he  gave  that  answer 
to  the  suggestion  of  the  plaintiff,  believing  at  the  time  that  it 
was  correct,  and  not  knowing  that  he  had  any  evidence  to 
the  contrary ;  but  he  had  since  found  in  his  diary,  which 
he  produced,  entries  showing  the  receipt  of  the  picture,  on 
the  4th  and  the  13th  of  May,  under  the  circumstances 
described,  and  their  entries  had  brought  to  his  recollection 
what  the  facts  were. 

James  (to  the  jury)  contended,  that  ''months''  must  be 
taken  to  mean  ''lunar  months"  in  the  contract,  other- 
wise how  could  the  defendant  compute  the  fourteen  months 
at  all  during  which  he  was  to  have  possession  of  the  pic- 
ture, seeing  that  his  possession  was  not  to  be  continuous, 
and  that  calendar  months  were  of  unequal  duration.  He 
referred  the  Court  to  the  case  of  Simpson  v.  Margetson  (a). 

Eble,  C.  J. — I  shall  hold  the  meaning  of  the  word 
''  month "  in  the  contract  to  be  ''  lunar  month,"  and  ask 
the  jury  to  decide  on  the  assumption  of  its  being  lunar 
month,  and  give  Mr.  Manisty  leave  to  move.  The  law  in 
all  cases,  not  mercantile  transactions,  in  the  city  of  London, 
as  to  the  meaning  of  the  word  month,  meant  ''lunar 
month."  In  all  mercantile  transactions  in  the  city  of 
London  a  month  means  "  calendar''  month.    But  that  is 

(a)  17  L.  J.,  Q.  B.  81,  in  which  and  the  Court  held   that  unless 

a  new  trial  was  granted  because  the  there  was  some  evidence  to  show 

Judge  left  it  to  the  jury  to  say  that    calendar   months    were    in- 

whether  **  lunar  "  or  "  calendar  "  tended,  the  Judge  must  hold  them 

months  was  meant  in  a  contract,  to  be  **  lunar**  months. 

YOL.  III.  3  B  F.F. 
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1B6.1.  not  the  case  here.  The  defendant  is  not  a  mercantile 
man,  and  I  shall  hold  that  in  this  contract  "month** 
means  "  lunar  month/'  unless  there  is  some  evidence  to 
show  that  "calendar  month"  was  meant 

His  Lordship^  in  directing  the  jury,  left  it  to  them  to 
say  whether,  on  the  facts  proved,  they  thought  the  pic- 
ture was  first  received  by  the  defendant  on  the  4th  of 
May,  or  on  the  13th  of  May,  within  the  intention  of  the 
contract,  as  the  parties  at  the  time  believed  ;  and  whether 
in  counting  the  fourteen  months  the  defendant  was  to  have 
possession  of  the  picture  the  days  of  its  arrival  and  send- 
ing away  were  both  to  be  excluded,  or  whether  one  was  to 
be  excluded,  and  the  other  included,  or  whether  both  days 
were  to  be  included.  If  both  days  were  excluded,  which 
would  seem  to  be  reasonable  from  the  nature  of  the 
contract,  which  was  to  do  work  in  engraving  a  picture 
which  an  artist  engaged  probably  on  other  subjects  could 
not  be  supposed  to  set  about  the  instant  a  railway  porter 
placed  it  wiUiin  his  doors ;  nor  to  be  contemplating  and 
working  upon  on  the  day  that  it  was  to  be  packed  up  and 
sent  away,  and  while,  perhaps,  he  was  imagining  every 
knock  at  the  door  to  be  the  porter  who  had  come  for  it— 
for  a  great  deal  of  condensed,  nervous  and  intellectual 
power  was  required  for  such  an  occupation— then  if  it  ar- 
rived on  the  13th  of  May  at  the  defendant's,  and  they  exs- 
cinded the  day  of  arrival,  it  would  have  been  two  days 
less  than  fourteen  montlis  at  the  defendant's,  and  the  de- 
fendant would  be  entitled  to  the  verdict 

The  jury  found  that  the  picture  was  received  by  the  de- 
fendant on  the  13th  of  May,  1859,  and  that  both  the  day 
of  receiving  and  of  sending  it  away  ought  to  be  excluded. 

Verdict  for  defendant 
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1863. 
Court  of  Common  Plecis,  Guildhall^  coram  Erie,  C.  J,         ^*^^^^^^ 

London 

D ANTRA  V.  STIEBEL.  mJh^lL 

.  Term. 

-A-CTION  by  a  Hindoo  merchant,  residin&c  and  carrying  The  defendant, 

.       .  «       ,  .        1  .  .  ,     the  London 

on  business  at  Bombay,  agamst  his  agent  and  correspond-  agent  of 

ent  in  this  country,  for  a  breach  of  duty  in  improperly,  pawc  mer-  * 

under  a  power  of  attorney,  transferring  certain  shares  of  chant  at^Bom- 

bis  principal,  the  plaintiff,  to  his  own  use.  claim  against 

The  declaration  stated,  that  in  consideration  that  the  a  debt,  not 


plaintiff  would  constitute  and  appoint  the  defendant  his  pM?iy^fOT*ir^ 
true  and  lawful  attorney,  to  sell,  assign  and  transfer  in  his  liquidated  de- 

•^  '  D  mand  on  a 


name,  and  grant  receipts   for  interest  or  dividends   due  guarantee, 
upon  certain  shares  then  standing  in  the  name  of  the  puted,  wrong- 
plaintiff,  the  defendant  then  promised  the  plaintiff  that  he  fe^^j'^""" 
would  faithfully  follow  his  instructions,  and  would  transfer  himself  certain 
the  said  shares  and  receive  the  said  interest  and  dividends,  pUinUff's, 
to  the  use  and  benefit  of  the  plaintiff  as  the  true  and  abso-  "f  ItLmcyrS 
lute  owner  of  the  said  shares.  satisfaction  of 

.  .       his  supposed 

Averment :  that  the  plaintiff  did  constitute  and  appoint  clatm.  The 
the  defendant  his  attorney,  and  for  the  said  purposes  and  ^im'foV  the^ 
on  the  said  conditions  the  defendant  then  accepted  such  f^^^^and  the"*" 

appointment  (a).  defendant 

Breach  :  that  the  defendant,  contrary  to  his  promise  and  tion  to  recover" 
duty,  assigned  and  transferred  the  said  shares  from  the  cUi^?*^^ad 
name  of  the  plaintiff  for  the  use  and  benefit  of  the  defender  »«*  ^ade  any 

^  attempts  at 

ant,  and  so  deprived  the  plaintiff  of  the  dividepds  tbereop  Bombay  to 
and  the  benefit  thereof.  ^^  that'he  ' 

Pleas:  1.  Deoyiog  the  pron>ise.  MthCTto^ro-** 

2.  Denying  the  appointment  (pr  the  purpose  and  on  the  ceed  without 

such  service, 
said  conditions  {b).  or  by  serving 

-  .,.  "lii.  .«,-  t^e  agent,  nor 

(a)  Not  saying  "  on  the  said      been  amended,  and  it  was  included  to  stay  the 

4;ondition8 ;"    ^iMprf,  whether    the      in  the  traverse.  plaintiff's  ac- 

word  "such"  sufficiently  implied  (h)  Videtupra,  *^°°=  andAeW, 

this  ?  But  no  doubt  it  would  have  such  action  the 

plaintiff  was 
entitled  to  recover  the  Ml  value  of  the  shares. 

382 
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1863.  3.  That  the  defendant  Toi lowed  the  plaintiflTs  instruc- 

tions.    Issue. 

Coleridge  and  Day  for  the  plaintiff. 
BotAll  for  the  defendant 

The  plaintiff  was  a  Parsee  merchant  and  commission 
broker,  carrying  on  business  at  Bombay,  in  the  East  Indies, 
and  residing  there. 

The  defendant  was  a  member  of  the  firm  of  Stiebel  k 
Co.,  merchants  in  London,  and  acted  as  the  agent  and 
correspondent  of  the  plaintiff  there ;  consignments  being 
directed  to  them  by  the  plaintiff,  on  commission. 

In  1859,  the  plaintiff  purchased,  through  the  defendant's 
firm,  some  shares  in  the  Oriental  Inland  Steam  Navigation 
Ck)mpany,  and  the  certificates  were  sent  out  to  the  plain- 
tiff, with  a  blank  form  of  power  of  attorney,  which  the 
plaintiff  executed  and  returned. 

The  power  of  attorney  ran  thus  : — 

"  I,  Pestonjee  Dantra,  being  a  shareholder  and  proprietor  of  and  in 
the  Oriental  Inland  Steam  Natdgation  Company,  do  hereby  constitute 
and  appoint  S.  Stiebel  my  true  and  lawful  attorney  for  me  and  on  my 
behalf,  and  in  my  name  to  sell,  assign  and  transfer  to  any  person  or 
persons  whomsoever,  and  to  receive  and  grant  receipts  for  all  or  any  inte- 
rest and  dividends  due  or  to  become  due  to  me  in  respect  of  the  said 
shares,"  &c 

The  defendant,  on  receiving  the  power  of  attorney,  sent 
to  the  plaintiff  blank  forms  of  transfer  for  him  to  execute, 
but  he  in  reply  wrote  back  that  he  did  not  intend  to  sell 
to  any  one.  The  defendant  wrote  back  that  the  forms  of 
transfer  were  only  in  case  the  plaintiff  should  at  any  time 
desire  to  transfer,  and  would  then  be  necessary  as  the 
shares  were  standing  in  his  name.  The  plaintiff  not  in* 
tending  to  sell  retained  the  blank  transfers.  And  so 
matters  remained  until  January,  1862,  when  a  dispute 
arose  between  the  plaintiff  and  the  defendant  as  to  an  al- 
leged balance  of  account,  and  the  defendant,  alleging  that 
the  plaintiff  owed  him  a  sum  of  money  about  equal  to  the 
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value  of  the  shares,  which  he  brought  an  action  to  recover,        1863. 
transferred  them  to  some  one  for  his  own  use  and  benefit, 
executing  transfers  in  the  name  of  the  plaintiff  under  the 
power  of  attorney.    The  dispute  arose  in  this  way. 

It  appeared  from  the  letters  and  the  affidavit  of  defendant 
on  an  application  in  this  action,  that  the  plaintiff  procured 
goods  to  be  consigned  to  the  defendant's  firm  on  commis- 
sion, they  accepting  bills  by  way  of  advance  upon  the 
expected  proceeds.  The  question  was,  whether,  accord- 
ing to  the  ordinary  course  of  business  between  them,  if  any 
loss  arose,  through  the  proceeds  not  being  equal  to  the 
amount  of  advances,  the  defendants  were  liable. 

In  April,  1861,  the  plaintiff,  through  a  native  broker 
at  Bombay,  made  an  advance  to  a  native  merchant  named 
Tiruthdas,  on  a  consignment  of  288  bags  of  saltpetre,  the 
advance  being  10  rupees,  1/.  per  bag.  And  at  the  same 
time  advanced  to  another  firm  of  native  merchants  400/. 
on  a  consignment  of  20  bales  of  hides.  Tiruthdas  drew  a 
bill  for  228/.  in  respect  of  the  saltpetre,  the  other  firm 
drew  a  bill  for  400/.  in  respect  of  the  hides,  and  the  plain- 
tiff discounted  both  bills  on  the  Agra  bank.  He  then 
consigned  the  saltpetre  and  the  bides  to  the  defendant's 
firm,  and  they  in  June,  1861,  wrote  back  to  the  plaintiff, 
declining  to  accept  bills  for  these  consignments  : — 

"  Unless  tre  have  your  full  and  entire  guarantee  that  the  anrount  so 
drawn  does  not  exceed  three-fourths  of  the  net  proceeds  of  the  goods 
(which  your  friends  and  native  merchants  know  well  how  to  calculate), 
or  they  must  give  us  orders  to  send  them  out  goods,  or  cash  remittances 
for  them.^ 

At  the  end  of  June,  1861,  the  plaintiff  wrote  back  to  the 
defendant's  firm  i — 

«  I  heg  you  to  honour  the  bills  and  insure  the  saltpetre.  To  relieve 
you  from  fear  of  losing  your  money  I  guarantee  (he  tame,  provided  you 
will  accept  both  the  dishonoured  bills,  and  supply  me  with  the  proper 
documents,'*  &c. 

In  July  the  defendant's  firm  accepted  the  bill  for  the 
saltpetre   and  insured  it;  and,  in  August,  wrote  to  the 
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1863.        plaintiff  to  iaforin  him  that  they  had  done  so,  and  tipoo' 
^^^"^^^      the  faith  of  his  supposed  guarantee.    The  plaintiff  wrote 
V.  back  repudiating  that  construction  of  his  letter,  and  hence 

arose  the  dispute.  There  was  a  loss  of  200/.  on  the  sale 
of  the  saltpetre.  Tirathdas  had  absconded ;  the  defend- 
ant's firm  called  upon  the  plaintiff  to  make  good  the  loss, 
he  declined  to  do  so;  and  in  January,  1862,  the  defendant 
transferred  the  plaintiff's  shares,  under  the  power  of  at- 
torney. 

In  March  the  defendant  informed  the  plaintiff  of  the 
transfer. 

The  plaintiff  appointed  another  agent  in  London. 

In  February,  1863,  the  plaintiff's  attorney  gave  the 
company  notice  that  the  transfer  was  invalid,  and  applied 
to  re-transfer  the  defendant  for  the  shares,  which  he  re* 
fused  to  do  except  on  payment  of  the  alleged  balance  of 
362/.  due  to  his  firm. 

On  the  19th  of  May  this  action  was  commenced. 

In  July,  after  pleading  in  this  action,  the  defendant,  his 
firm  having  commenced  an  action  against  the  now  plaintiff 
to  recover  the  alleged  balance  due  to  them,  applied  at 
Chambers  for  an  order  for  leave  to  proceed  in  that  action 
as  if  personal  service  had  been  effected  (a),  or  to  stay  pro* 

(a)  As  regularly  it  ought  to  be  were  made  to  efTeot  personal  ser- 
under  the  Common  Law  Procedure  vice  upon  him,  and  that  came  to 
Act,  1852,  8.  18,  in  case  any  de-  his  knowledge,  and  either  that  the 
fendant,  being  a  British  subject,  is  defendant  wilfully  neglects  to  ap- 
residing  out  of  the  jurisdiction  of  the  pear  to  such  writ,  or  that  he  is 
Superior  CourU  of  Westminster,  in  living  out  of  the  jurisdiction  in 
any  place  except  Scotland  or  Ire-  order  to  defeat  and  delay  his  cre- 
land;  (/nc/ici,  therefore,  not  being  ditors,  the  Judge  may  allow  the 
excepted  ;)  and  upon  a  Judge  being  plaintiff  to  proceed.  That  is,  there 
satisfied  that  there  is  a  cause  of  must  either  be  personal  serrioe,  or 
action,  which  arose  within  the  reasonable  effima  to  effect  it ;  and 
jurisdiction,  or  in  respect  of  the  the  other  requisites,  one  of  which 
breach  of  a  contract  made  within  is,  that  the  writ  shall  have  been 
the  jurisdiction,  and  that  the  writ  brought  to  the  defendant's  know- 
was  personally  served  upon  the  ledge,  as  by  sending  it  through  the 
defendant,  or  that  reasonable  effbrto  post  or  through  an  agent ;  Rkoda 


SITTINGS- COMMON  PLEAS. 


P56 


ceedings  in  this  action.    The  application  waa  supported 
by  the  following  affidavit  of  the  defendant  :— 

*<  The  plaintiff  is  indebted  to  my  firm  (a)  in  the  sura  of  3521.  upon  an 
account  current ;  and  I  have  commenced  an  action  in  the  Court  (6)  to 
recover  the  amount  of  tuoh  balance ;  but  by  reason  of  bis  being  resi- 


1863. 


Damtba 
Stiebbl. 


▼.  Innes,  7  Bing.  329 ;  Skeeky  ▼• 
The  Profesiional  Life  Inntrance 
Company,  13  C.  B.  787.  But  un- 
less there  have  been  such  rea- 
sonable efibrtSy  and  the  writ  has 
been  brought  to  the  knowledge  of 
defendant,  (except  in  case  of  wilful 
e?a8ion,  which  of  course  cannot 
apply  to  a  case  where  his  ordinary 
residence  is  out  of  the  jurisdiction; 
and  indeed  it  may  be  doubtful 
whether  the  section  was  meant  to 
Apply  in  soofa  a  case,)  the  enact- 
ment has  no  application.  And 
even  if  it  has,  it  must  be  shown 
that  there  was  a  cause  of  action  which 
arose  within  the  jurisdiction,  or  a 
breach  of  a  contract  made  within  it. 
And  although  mere  debts  follow 
the  person  of  the  creditor,  yet 
they  do  not  the  less  arise  where  the 
transaction  took  place,  and  even  if 
the  defendants  counter  claim,  so 
&r  as  it  was  a  matter  of  debt, 
probably  arose  in  this  country,  it 
would  be  otherwise  with  the  lia- 
bility (assuming  that  there  was 
any)  on  the  supposed  guarantee, 
which  was  a  contract  made  out  of 
the  jurisdiction,  for  it  is  a  unilateral 
contract  (Fixhmongert*  Company  v. 
Hobtrtton,  5  M.  &  G.  131),  on 
which  the  liability  arises  by  virtue 
of  the  written  undertaking;  and 
that  of  course  takes  effect  when 
signed  and  sent;  for,  supposing  the 
defendant  bad  been  informed  of  it 
by  electric  telegraph,  and  then 
accepted  a  bill  on  the  faith  of  it  a 


month  before  he  had  it,  the  lia- 
bility would  have  become  eonsurn* 
mated.  It  has  been  held,  that  a 
contract  is  complete  upon  the 
posting  by  one  party  of  a  letter 
addressed  to  the  other,  accepting 
the  terms  offered  by  the  latter,  not* 
withstanding  such  letter  never 
reaches  its  destination ;  Duncan  v. 
Topham^  8  C.  B.  225.  Aisumingy 
however,  that  there  was  a  liability  on 
the  guarantee,  and  even  supposing 
that  it  could  be  deemed  to  have 
been  made  in  this  country,  as  to 
which,  see  the  judgment  of  Colb- 
BiDOR,J.,in  Wilder.  Sheridan,  21 
L.  J.,  Q.  B.  261 ;  see  also  In  re 
WaUh,  1  £.  &  B.  383 ;  and  Glover 
V.  Pertigny,  Q.  B.  T.  T.  1863,  then 
it  would  be  necessary,  if  reasonably 
possible,  to  effect  personal  service 
in  Bombay,  and  send  or  employ 
some  one  there  to  attempt  it; 
Whiie  V.  Bret^  28  L.  J.,  Exch.  32. 
£ven  in  equity,  the  authority  of 
the  Court  to  order  service  out  of  the 
j  urisdiction  is  entirely  discretionary ; 
Iwm  V.  MilchtU,  4  Drew.  141. 

(a)  So  that  the  claims  even  of 
both  debts  were  not  mutual  and 
could  not  be  set  off,  nor  did  they 
arise  out  of  the  same  transaction ; 
so»  temble,  there  was  no  equity  for 
interference. 

(6)  Tims,  therefore,  so  far,  the 
case  was  brought  within  the  equi- 
table jurisdiction  of  the  Court,  sup- 
posing there  had  been  any  ground 
for  it* 
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dent  ftt  Bombay,  there  is  do  time  to  effect  loch  service  upon  him  per* 
sonally.  Such  balance  conasts  of  a  sum  of  150/.  which  he  does  not  di»* 
pute  (a),  and  a  sum  of  200/.  in  respect  of  a  bill  accepted  by  my  finn  at 
his  request,  against  a  cargo  of  saltpetre  (6),  on  which  there  was  a  Ion  to 
this  amount ;  and  which  be  does  dispute.  The  said  Dantra  is  represented 
In  this  Court  in  the  action  brought  by  him  by  one  C.  Harcourt,  an  attorney 
of  this  Court  (c),  and  is  also  represented  in  the  country  by  a  native  friend 
of  bis,  of  Great  St  Helen's,  London,  and  I  have  had  interviews  with  tha 
latter  as  to  the  accounts,  and  have  been  informed  by  him  that  be  is  au- 
thorised to  settle  them,  and  that  he  represents  the  said  Dantra  by  general 
power  of  attorney  in  this  country,  and  I  verily  believe  that  he  is  so 
authorized.  No  settlement  has  been  come  to,  but  the  said  Dantra  seeks 
to  recover  money  from  me  in  his  action,  leaving  me  to  follow  my  remedy 
in  Bombay"  (</). 

Upon  this  affidavit  it  was  asked,  either  that  the  plaintiff 
in  the  cross-action  might  be  permitted  to  serve  the  agent 
of  Dantra  in  this  country,  or  that  the  proceedings  in  this 
action  (6)  might  be  stayed  until  he  could  serve  Dantra 
abroad. 

The  learned  Judge,  Keating,  J.,  held,  however,  that  he 
had  no  power  to  accede  to  the  application  (/),  and  it  was 
therefore  dismissed  with  costs. 

In  the  present  action  the  letters  and  power  of  attorney 
were  put  in,  and  the  transfer  by  the  defendant  proved. 


(a)  As  to  so  much,  therefore, 
there  was  a  debt,  bul  a  debt  due  to 
the  firm,  not  the  now  defendant ; 
vide  supra. 

(6)  Fide  ante.  This  was  a  claim 
merely  on  a  guarantee,  which, 
though  a  liquidated  demand,  is  not 
&debi. 

(c)  And  no  doubt  by  the  general 
jurisdiction  of  the  Court,  either  at 
law  or  equity,  substituted  service 
may  be  allowed  upon  such  agents  in 
the  case  of  a  person  ordinarily  resi- 
dent in  this  country;  but  the  juris- 
diction, or,  at  all  events,  the  proce- 
dure given  by  the  Common  Law 
Procedure  Act,  in  the  case  of  per- 


sons reudent  abroad,  and  always  so^ 
is  a  special  statutable  procedurs^ 
limited  as  already  stated. 

((/)  Not  so.  There  would  be  the 
power  to  sue  him  in  the  Courts  of 
this  country,  supposing  a  cause  of 
action  arose  here;  (as  to  which, 
videtupra  ;)  if  not,  then  it  would  be 
a  hardship  upon  him  to  drag  him 
here  to  answer  as  to  matters  which 
arose  in  India. 

(e)  Which,  it  will  be  observed, 
stated  neither  personal  service  nor 
any  attempt  to  eflfect  it,  nor  any 
notice  of  the  writ  to  any  one. 

(/)  Clearly  not;  videamie. 
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This  was  the  plaintiflfs  case;  and  he  bad  not  been 
examined  by  commission  or  mandamus  in  India,  nor  was 
he  called  as  a  witness.  The  counsel  claimed  to  recover 
the  full  value  of  the  shares  (a),  without  deducting  any 
cross-claims. 

Bovill  raised  various  objections  as  to  the  damages  re- 
coverable, insisting  that  only  nominal  damages  were  re- 
coverable. 

Erlb,  C.  J.,  overruled  the  objections,  and  held  that  the 
plaintiff  was  entitled  to  recover  the  full  value ;  and  there 
being  no  defence, 

Verdict  for  the  plaintiff  for  376/.  (i). 


1863. 


(a)  As  to  this,  qusrcy  the  action 
being  in  contract  though  not  in 
debt.  The  plaintiff  did  not  put  it 
as  a  tortf  but  only  a  breach  of  con- 
tract. If  he  had  sued  in  debt 
there  might  have  been  a  setoff; 
and  suing  in  contract  it  might  be  a 
question  whether  there  might  not 
be  a  deduction  or  abatement  of 
damages. 

(6)  It  is  a  principle  of  procedure 
-  that  each  of  the  Superior  Courts 
has  an  unlimited  power  over  its  own 
process  to  .prevent  abuse;  Cham* 
berlain  v.  Green,  9  M.  &  W.  760; 
and  an  equitable  jurisdiction  over 
proceedings  in  such  Court.  But 
then  it  is  also  a  principle  of  equity 
that  a  man  must  pursue  his  legal 
remedy  to  the  utmost;  and  so  a 
judgment  creditor  must  sue  out  an 
tlegit  before  he  can  take  equitable 
proceedings  on  the  judgment; 
SmUh  V.  Hurst,  22  L.  J.,  Ch.  289. 
And,  on  the  same  principle,  when  a 
man  has  a  remedy  by  action,  and 
no  diflSculty  in  its  way,  he  can 
hardly  have  an  equity.  Here  there 
was  no  difficulty,  so  far  as  appeared, 


in  serving  the  plaintiff  at  Bombay, 
and  as  he  resided  abroad  and  was 
not  an  Englishman,  although  a 
British  subject,  it  is  doubtful  whe- 
ther a  Court  of  Equity  would  have 
allowed  substituted  service,  and  the 
course  would  be  to  allow  service  in 
India;  Thomas  v.  Cotsworthyl  4  Beav. 
208;  Manchester  Company  ▼.  How, 
22  L.  J.,  Ch.  1044;  Forster  v. 
Menziest  16  Beav.  568;  Scott  v. 
Wheeler,  13  Beav.  239;  unless  the 
proceedings  were  on  a  suit  on  which 
he  had  already  been  duly  served, 
or,  at  all  events,  arose  out  of  the 
same  matter.  Now,  here  it  was  not 
so,  and  the  case  neither  came  within 
the  equity  of  set-oQ  the  debts  not 
being  mutual,  and  there  being  no 
set-off  as  to  claims  for  damage ; 
(  Rawson  v.  Samuel,  1  Cr.  &  Ph.  1 61 ; 
Freeman  y.  Lomas,  9  Hare,  109) ; 
and  the  case,  for  the  same  reason, 
not  coming  within  the  equitable 
principle  of  circuity  of  action; 
{Charles  v.  Mton,  15  C.  B.  46;) 
nor  the  common  law  principle  of 
deduction  or  mitigation  of  damages; 
BartUtt  V.  Holmes,  13  C.  B.  630. 
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If  lU  form  of  action  hiid  been  toit 
this  would  have  been  more  obvious, 
but  perhaps  not  more  certain,  be- 
eause,  although  the  form  of  action 


was  eontraet,  the  irmuaciimu  wertf 
distinot,  and  the  cause  of  action 
equally  so.  There  was  no  equity 
therefore  to  stay  the  action. 


Middhtt* 

Sittings, 

Trvuty  Tenm. 

A  party  to  the 
cause,  about  to 
attend  it  on  his 
own  account, 
has  no  right  to 
conduct  money 
or  expenses, 
when  sub- 
poenaed by  the 
other  side. 


Court  of  Exchequer^  Weitminsier,  coram  ChanneU,  B. 

REED  V.  FAIRLESS, 

JL  HIS  was  an  action  to  recover  the  sum  of  140/.  for  com- 
mission for  obtaining  a  loan  of  7,000/.  for  the  defendant 

The  case  was  only  interesting  from  tiie  decision,  incident- 
ally, by  the  learned  Baron  of  a  novel  point  of  practice. 

Lush  and  J.  C,  Matthew  for  the  plaintiff. 

TT".  G.  Harrison  for  the  defendant. 

It  became  necessary,  in  order  to  show  that  the  loan  had 
been  authorized  by  the  defendant,  to  put  him  in  the  box 
and  examine  him  as  the  plaintiff's  witness. 

The  defendant  refused  to  be  sworn  unless  the  expenses 
of  his  attending  the  Assizes  for  many  days,  as  well  as  his 
travelling  expenses  from  Newcastle,  were  paid  him  by  the 
plaintiff.  It  appeared  that  the  defendant  had  been  sub- 
poenaed by  the  plaintiff's  attorney,  and  therefore,  accord- 
ing to  the  ordinary  rule,  he  was  entitled  to  be  paid  his 
expenses  before  he  could  be  required  to  give  evidence. 
Upon  the  objection  being  taken,  obviously  for  the  purpose 
of  saving  the  defendant  from  being  examined, 

Matthew  contended,  that  the  rule  did  not  apply  to  a 
party  to  the  cause,  who  was  present  necessarily  for  the 
purpose  of  his  defence,  and  not  merely  under  the  subpoena 
of  the  plaintiff. 

The  learned  Bakon  retired  to  consult  Mr.  Baron  Bram- 
WBLL.  On  his  return  he  directed  the  defendant  to  be 
sworn  on  the  voir  dire,  and  ascertained,  by  himself  ex- 
amining the  defendant,  that  he  had  been  subpcsnaed  while 
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iti  London,  on  his  way  to  Croydon  from  Newcastle,  for  the 
purpose  of  attending  the  trial.  Upon  this  the  learned 
Baron  directed  that  the  witness  should  be  sworn  and 
examined. 

After  his  examination  had  proceeded  for  a  little  time, 
the  learned  Baron  expressed  an  opinion  that  the  diffi- 
culties in  the  plaintiffs  way  were  insuperable,  but  suggested 
that  some  arrangement  should  be  made. 

Ultimately,  the  plaintiff  submitted  to  be  nonsuited  on 
terms. 


dsa 


1863. 


Court  of  Exchequer,  OuildhaU,  coram  Martin,  B. 
RUCKER  AND  AKOTHBR  V.  LUNT. 

Action  for  commission  and  money  paid. 
Plea:  payment  into  Court 

Hon.  O.  Denman,  Q.C.,  and  Charles  Pollock  for  the 
plaintiff. 

Mellish,  Q.C.,  and  Milward  for  the  defendant. 

The  plaintiffs  are  ship  and  insurance  brokers  in  the  city, 
and  the  defendant  is  the  masler  and  part  owner  of  a  ship 
called  the  Oeorge  Chriswold,  which  had  been  chartered  by 
the  Peruvian  Government  to  bring  a  cargo  of  guano  from 
Callao.  The  charter-party  contained  a  clause  to  the  effect 
that  insurance  of  the  cargo  against  war  risk  was  to  be 
effected  by  the  plaintiflb,  who  were  to  be  repaid  "the 
amount  of  premium  and  duty  in  cash,''  on  completion  of 
the  insurance.  The  insurance  was  completed  by  them, 
and  the  present  action  was  brought  for  137/.  lOs.  2d., 
which  was  the  amount  of  premium  mentioned  in  the  policy 
and  the  duty.  The  defendant  paid  125/.  Is.  4d.  into 
Court,  and  contended  that  he  was  not  further  liable,  be* 
cause  the  sum  claimed  by  the  plaintiffs  included,  in  addi* 
tion  to  their  charge  for  brokerage,  a  sum  of  10  per  cent.^ 


Landtm 

Trinity  Term* 

In  an  action 
by  insurance 
broken  to  re- 
coyer  tbeir 
commission, 
evidence  ad- 
mitted of  a 
custom  for  the 
broker  to  be 
allowed  dis- 
count by  the 
underwriters, 
and  to  retain 
it  as  against 
their  em- 
ployers, the 
insurers. 
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and  Another 
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LUNT. 


which  had  not  actually  been  paid  by  them,  but  allowed  for 
discount  to  them  by  the  underwriters,  and  that  this  d'ls^ 
count  ought  to  be  credited  to  the  defendant. 

Ailer  the  plaintiffs  had  been  examined  and  cross-ex« 
amined,  and  proved  that,  in  the  absence  of  any  express 
stipulation  to  the  contrary,  it  was  the  universal  practice  in 
such  cases  for  the  broker  to  have  the  benefit  of  such  dis- 
counts^ 

Mellish  asked  Mr.  Offer,  one  of  the  plaintiffs,  whether 
he  thought,  because  such  a  practice  had  been  acted  upon 
by  brokers,  without  informing  their  principals,  that  that 
constituted  a  custom  in  favour  of  such  a  claim  ? 

The  witness  on  re-examination  said,  that  he  had  known 
such  a  practice  contested,  but  in  the  absence  of  any  agree- 
ment it  had  been  always  paid  to  the  broker. 

Martin,  B.,  said  that  he  had  a  distinct  recollection  of 
the  custom,  as  alleged  by  the  plaintifls,  having  been  found 
by  a  special  jury  at  Guildhall  about  thirty  years  ago* 

One  of  the  jurymen  said  that  he  himself  and  one  or  two 
of  his  colleagues  had  experience  in  like  matters,  and  were 
convinced  that  such  was  the  understanding  in  London. 

Mellish  said  that  he  was  prepared  to  call  evidence  to  the 
contrary. 

Denman  stated  that  he  had  several  more  witnesses  who 
would  support  the  plaintiffs'  views. 

Mr.  Orierson,  a  ship  and  insurance  broker,  and  Mr.  De 
Mattos,  were  then  called,  and  supported  the  plaintiffs'  view 
of  the  case.  The  latter  gentleman  said,  that  he  chartered 
about  600  or  600  vessels  a  year,  and  that  in  the  absence  of 
any  arrangement  to  the  contrary  the  broker  invariably  had 
the  benefit  of  the  discount. 

Upon  this  Mellish  stated  that  he  could  not  hope  for  a 
verdict,  and  the  jury  found  for  the  plaintiff  for  the  amount 
of  the  discount,  12/.  8s.  lOd,,  beyond  the  sum  paid  into 
Court. 
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Judges*  C/iamber$,  coram  Crompton, «/". 

MORLEY  V.  MIDLAND  RAILWAY  COiMPANY. 
MORLEY  BT  UXOR  t;,  MIDLAND  RAILWAY  COM-      J^ 

PANY,  judg€^ 

IChambert. 
N  this  case  a  summons  had  been  taken  out  by  the  de-  An  action 

fendantSy  calling  upon  the  plaintiffs  to  show  cause  why  husband  foran 

these  actions  should  not  be  consolidated  under  the  16  &  16  {J||jjg^,f  ^^^  *^ 

Vict.  C.  76,  S.  40  (a).  consolidated 

with  a  separate 
Cave  for  the  plaintiff.  fct''>n  brought 

1  11.  1  1       °y  *"*  husband 

The  statute  does  not  extend  to  this  case,  wq^re  the  and  wife  for  an 
husband  is  suing,  not  for  claims  arising  to  him  in  respect  IhlTwifeTt^he 
of  the  iniury  done  to  the  wife,  but  for  injuries  done  to  him-  "■"*  ^*™f  "1? 

•^     •'  'J  place  under  the 

self.     In  fact  the  plaintiff  and  his  wife  were  both  travel-  c.  L.  p.  Act, 
ling  on  the  defendants'  railway,  and  were  both  severely  Vict.'c.  76, 
injured  by  one  and  the  same  accident.    The  plaintiff  has  '*^^* 
sufficiently  complied  with  the  statute  by  adding  to  the 
action  in  which  his  wife  is  joined,  claims  in  his  own  right 
as  for  loss  of  her  society,  and  for  the  expenses  of  curing 
her  arising  out  of  the  injury  done  to  her.     Before  the 
passing  of  the  15  &  16  Vict.  c.  76,  these  claims  could  not 
have  been  added  to  an  action  brought  by  the  husband  and 
wife  for  an  injury  done  to  her;  so  that,  in  every  case 
where  a  wife  was  injured,  it  was  necessary  to  bring  two 
actions,  one  by  the  husband  and  wife  for  the  damage  suf- 
fered by  the  wife,  and  one  by  the  husband  for  the  peculiar 
damage  resulting  to  him  alone  from  the  injury  done  to 

(a)  Which  provides  that,  in  any  solidated,  if  the  Court  or  a  Judge 

action  brought  by  a  man  and  his  shall  think  fit.     It  would  seem  that 

wife  for  an  injury  done  to  the  wife  in  this  means  only  cases   in  which 

respect  of  which  she  is  necessarily  there  could  be  joinder  of  the  wife  in 

joined  as  co-plaintiff,  it  shall  be  suing  for  an  injury  to  her,  but  that 

lawful    for   the   husband    to   add  might  be  in  every  case  of  injury  to 

thereto  claims  in  his  own  right;  her,  for  she  could  not  sue  alone; 

and  separate  actions  brought  in  re-  Higgiru  v.  Butcher,  Telv.  89. 
■pect  of  such  claims  may  be  con- 
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Midland 
Railway 

COMPAMT. 

MoRLET 

etUxor 

V, 

Midland 
Railway 
Company. 


her  (o).  It  was  this  anomaly  which  the  statute  intended 
to  rectify.   He  cited  Day's  Common  Law  Procedure  Aetib). 

Dodgsouy  in  support  of  the  summons. 

The  words  of  the  section  are  quite  wide  enough  to  em- 
brace such  a  case  as  this,  and  orders  simiiar  to  that  now 
sought  have  been  made  both  by  Willbs^  J.,  and  by 
Mbllob,  J. 

Crom PTON,  J. — For  my  part  I  am  inclined  to  think  that 
this  case  is  not  within  the  meaning  of  the  section ;  but  I 
am  not  prepared  to  overrule  the  previous  decisions  of  my 
Brothers  Willes  and  Melior.  Do  the  plaintiffi  wish  to 
have  the  opinion  of  the  Court  upon  the  point? 

Cave. — To  go  to  the  Court  would  throw  them  over  the 
approaching  Assizes ;  and  they  are  very  anxious  to  try  at 
once. 

Crompton,  J.-*Then  I  must  make  the  order  in  de» 

ference  to  the  precedents  brought  forward  by  Mr.  Dodg-" 

son.    I  shall,  however,  put  the  defendants  under  terms  as 

to  pleading  and  taking  notice  of  trial ;  and  the  costs  must 

be  plaintiffs'  costs  in  any  event. 

Order  accordingly. 


(a)  DengateY*  Gardiner,  4  M. 
&W.5. 

(b)  Page  42,  let  edit.  Sed  vide 
FinlRsoii'B  C.  L.  P.  Acti,  p.  79. 
'•The  injiiiy  being  to  the  wife;" 
Wallis  v.  Harriwn,  5  M.  &  W.  142 ; 


Langmed  ▼.  HalUday,  6  Ezch.  761. 
The  section  applies  to  torts  and 
cases  in  which  the  wife  must  join; 
citing  Johmom  v.  X«rfft,  1  £.  &  E 
659;  22  L.  J.,  Q.  a  174. 


Coram  Crompton^  J. 

^^862^  EDMONDS  V.  S B ; 

A  co-surety  feUMMONS  to  sct  aside  ca.  sa.,  on  which  defendant  had 
Si7dS)t  u)  the  ^^^  ^^^'^  ^"  execution  for  2,500/.,  on  ground  that  de- 
judgment  ere-  fendant  had  been  previously  taken  under  a  former  ca.  so, 
entitled  to  t'ake  on  the  same  judgment,  and  the  judgment  satisfied  by 

the  debtor  in      ^^„^^^^ 

satisfaction.      payment. 

although  he  had  been  discharged  under  a  former  ea.  io. 
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The  principal  facts  appearing  on  the  affidavits  on  both  1862. 
sides  were,  that  a  Captain  B.  as  principal  debtor,  and  Sir 
J.  F.  and  the  defendant,  S.  B.,  his  sureties,  had  entered 
into  a  bond  for  securing  5,000/.  to  the  plaintiflT,  and  the 
defendant  had  also,  as  a  further  security, executed  a  warrant 
of  attorney  to  the  plaintiff,  on  which  the  judgment  referred 
to  was  entered  up  against  the  defendant ;  and  the  de- 
fendant was  in  January,  1862,  taken  in  execution  for  a 
sum  exceeding  5,000/.,  for  principal,  interest  and  costs. 
Sir  J.  F.,  in  discharge  of  his  liability  as  co-surety  on  the 
bond,  paid  the  amount  indorsed  on  the  ca,  sa.,  and  an 
agreement  was  signed,  by  which  the  defendant  and 
Captain  B.  agreed  to  assign  certain  interests  in  property 
as  security  for  sums  (including  the  sum  so  paid)  which  Sir 
J.  F.  had  paid,  or  was  liable  to  pay  as  surety.  The 
defendant  had  been  requested  to  execute  the  assignment 
^d  warrant  of  attorney,  but  had  not  done  so ;  and  no 
part  of  the  payments  of  Sir  J.  F.  had  been  reimbursed, 
either  by  the  principal  or  by  the  defendant.  An  action  was 
pending  at  suit  of  Sir  J.  F.  against  the  defendant,  for 
a  sum  of  14,000/.,  including  the  money  paid  by  him  in 
January.  On  the  22nd  of  November  instant  the  de- 
fendant was  again  taken  on  a  ca.  sa.  issued  on  the  judg- 
ment, the  ca,  sa.  being  indorsed  to  levy  2,500/.  The 
affidavits,  in  opposition  to  the  summons,  stated  that  after 
the  payment  by  Sir  J.  F.  in  January,  the  warrant  of 
attorney  and  judgment  against  the  defendant  were  held 
by  the  plaintiff  and  Joseph  Joel,  for  whom,  in  fact,  the 
plaintiff  was  really  a  trustee,  on  behalf  of  and  in  trust  for 
Sir  J.  F. ;  and  that  the  first  ca.  sa.  was  issued  with  their 
knowledge  and  consent,  but  for  the  sole  benefit  of  Sir 
J.  F.,  and  reliance  was  placed  on  the  provisions  of  the 
Mercantile  Law  Amendment  Act. 

Garth,  in  support  of  the  summons,  contended  that  the 
section  referred  to  did  not  authorize  the  taking  in  execu- 
tion a  second  time,  and  that,  if  it  did,  the  second  ca,  9a. 
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1862.  could  not  be  issued  until  an  assignment  of  the  judgment 
should  be  executed  by  the  judgment  plaintiff;  and  that 
the  agreement  of  January  last,  whereby  particular  security 
was  to  be  given  to  Sir  J.  F.,  excluded  the  right  to  resort 
to  this  remedy. 

Aspland,  in  opposition  to  the  summons,  contended  that 
Sir  J.  F.,  as  co-surety,  paying  the  whole  debt,  had  a 
right  to  resort  to  all  securities  given  by  the  co-surety  for  the 
recovery  of  the  moiety  so  unpaid^  and  referred  to  Thompson 
V.  Parish(ja),  as  showing  that  the  former  taking  in  execution 
did  not  satisfy  the  judgment,  or  extinguish  the  debt.  The 
decisions  in  Equity,  before  the  late  statute,  had  laid  down 
that  a  surety  or  co-surety  could  not  have  the  benefit  of  a 
judgment  where  it  was  satisfied  by  payment,  and  the 
statute  was  expressly  passed  to  alter  this.  Payment, 
therefore,  did  not  preclude  this  remedy,  and  it  could  not  be 
said  that  Sir  J.  F.  bad  let  the  defendant  out  of  custody. 
That  was  involuntary  and  was  the  act  of  the  law  (&),  and 
was  also  in  point  to  show  that  this  remedy  existed.  No 
previous  assignment  of  the  judgment  was  necessary,  and 
there  was  what  amounted  to  an  assignment. 

Crompton,  J.,  said,  he  had  at  first  had  a  doubt,  whether 
the  judgment  creditor  could  confer  a  greater  right  than  he 
himself  possessed,  but  this  seemed  to  be  met  by  the  ex- 
press terms  of  the  section.  The  circumstances  showed  an 
equitable  assignment  of  the  judgment  remedy  to  Sir  J.  F., 
and  there  was  nothing  in  the  assignment  of  January  to 
exclude  the  resort  to  the  remedy  in  question;  and  dis- 
missed the  summons. 

(a)  28  L.  J.,  C.  P.  153.  L.  J.,  C.  P.  39,  and  9  C.  B.,  N.  S. 

(6)  BaU/uthr  v.  Lawrence^  30      543. 
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ABDUCTION :  taking  girl  out  of  streets.     R,  v.  Or€€n,  274. 

ABUSE  OF  PROCESS,  order  for  delivery  up  of  property  obtained  by.  Levenan  ▼. 
Schwabacher,  117. 

ACCEPTANCE,  evidence  of  what  is,  under  Statute  of  Frauds.  Bowa  v.  Poniifex, 
740 ;  Cawthra  v.  BUliat,  850.      (And  see  cases  collected  in  noti$.) 

ACCOUNT  BOOKS,  inspection  of  plaintiflTs.     Fergtmon  v.  Coombe,  87. 

ACCOUNTS,  contract  to  render,  pleading  on.     Great  Ship  Co,  v.  RuueU,  04. 

ACTION,  right  of,  or  liability  to;  liability  of  Secretary  of  State  or  public  officer  in  the 
exercise  of  his  functions.  Dickson  v.  Combermeref  527 ;  Irwin  v.  Grey,  635. 
(And  see  cases  collected  in  nolit,) 

ADDING  PLEA  after  issue  joined.     Carrick  v.  Uoldemeu,  09. 
defence  arising  since  last  pleading.     Ibid, 
without  giving  up  prior  pleading.     Ibid. 

ADJOURNMENT  OF  TRIAL,  terms  on  which  granted.     Bremner  v.  Dando,  231, 

ADMISSIONS  OF  DEED,  explanation  of.     Painter  v.  Abel,  518. 

ADVERSE  POSSESSION  of  lands  under  the  Statute  of  LimiUtions— possession  not 
adverse  to  the  owner.     Allen  v.  England,  49. 
occupation  on  sufferance.     Ibid.    (And  see  Westbrook  v.  Kerrick,  59.) 

AGENT,  employment  of,  to  obtain  loan,  right  of  action  on.     Green  v.  Reed,  226 ; 

Thompson  v.  Clark,  181 ;   Topping  v.  Healey,  325  ;  Mown  v.  Clifton,  800. 
action  against,  by  principal,  for  breach  of  duty ;  selling  principalis  goods.     Uenard 

V.  Dresslar,  212. 
dealing  with  principars  shares.     Dantra  ▼.  Stiebel,  051. 
liability  of,  wnen  **  in  charge"  of  a  vessel.     Holmes  v.  Clark,  336. 
authority  of,  to  receive  payment.     Breming  v.  Mackie,  107;  Curlewisr,  Birkbeck, 

805. 
liability  of,  for  misrepresenting  his  authority.     Hughes  x,  Gratme,  885. 

AGREEMENT  in  writing,  adding  terms  to,  by  oral  evidence.     Arbon  v.  Fuuell,  152. 
evidence  to  apply  it.   Brnffy,  Conybeare,  56. 
parol,  afterwards  reduced  to  writing;  written  proposal  orally  accepted.     Laingx, 

Smith,  07.     (And  see  note  on  subject,  p.  08.) 
oral  evidence  as  to  extras.     Franklin  v.  Darke,  65 » 
inspection  of.     Edwardiv.  Bond,  100. 
construction  of,  as  to  computation  of  time.     Turner  v.  Barlow,  048. 

AMENDMENT:  order  for  compulsory;  pleading  ''embarrassing,"  terms  of  traverse 
"  is."     CoUula  V.  Soames,  03. 
terms  of  allegation;  fraudulently;  ambiguity.     Great  Ship  Co,  v.  Ru$tell,94. 
stating  contract  according  to  assumed  legal  effect.     Taylor  v.  Smith,  01. 
VOL.  III.  3   T  P.P. 
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AM  ENDMENT  at  N Ui  Prius,  "  real  question  in  contToveny,"  what  ia  to  be  oonnderpd 
to  be  flo ;  alteration  of  case  at  tnal ;  ominion  of  allegation  of  fraud.  Cowan  v. 
LascelUSf  631. 

ANIMALS,  dangerous,  or  accustomed  to  injure  mankind ;  acdon  against  owner  for 
injury.  Line  v.  Tr/y/or,  731.  Production  of  animal  or  article  in  Court  for  in- 
spection of  jury.     Ibid.     (And  see  cases  in  notis,) 

APPARENT  EASEMENT,  evidence  and  law  as  to.    Spanion  r.  Emva^  52. 
plans,  &c.    Ibid. 

APPEAL  from  rule  for  new  trial;  special  case;  settling;  delay.  Burnt  r.  AUgood, 
155. 

ARBITRATION,  reference  to,  compulsory  agreement  for  reference  of  future  disputes; 

HatUrtUif  V.  Hatton,  116. 
a  party  not  within  such  agreement,  right  to  dismiss.     Smith  ▼.  AUen^  156. 
reference  to ;  application  to  enforce  agreement  fur ;  criminal  matter.     Bradjbrd  r. 

Maningham,  88. 

ARCHITECT,  right  of,  to  remuneration  for  making  out  quantities;  building  oontraet 
•     not  carried  out.     Lansdaume  v.  SomervUle,  236. 

ARREST  on  mesne  process;  liability  for,  when  malicious.  Melia  ▼.  Neate^  757. 
(See  note  on  subject.  Ibid.  And  add,  to  cases  there  collected,  Pratt  ▼.  Gorcoek^ 
9  C.  B.,  N.  S.  710.) 
on  final  process ;  trespass ;  arrest  in  wrong  name ;  judgment  recovered  against  now 
plaintiff  by  a  writ  in  wrong  name ;  served  by  niutake.  Kelly  v.  Lawrence^  826. 
(And  see  note  collecting  cases,  p.  827.) 

ARSON  :  setting  fire  to  buildings  and  goods  separate  counts,  all  one  continuous  act ; 
right  to  put  prosecutor  to  elect     R,  v.  Davis,  19.     (And  see  note,  p.  21.) 

ASSAULT :  justification.     Chambers  v.  Miller,  203. 

ASSIGNMENT  OF  GOODS:  post-nuptial  settlement;  intent  to  delay  or  defraud. 
Henderson  v.  Uoyd,  7. 

ATTORNEY,  liability  of,  to  action ;  for  improperly  suing  in  a  Superior  Court  instead 
of  in  a  County  Court,  for  a  small  debt.     Lee  v.  Diion,  744. 
for  neglecting  to  issue  execution.     Harrington  v.  Binm,  942. 

ATTORNEY  AND  CLIENT:  claim  for  cosU;  defence  to;  no  benefit;  improper 
proceedings.     Fletcher  v.  Winter,  138. 

AUCTIONEER,  application  by,  for  interpleader,  on  claim  by  third  party  adverse  to 
employer.     Best  v.  Hej/es,  113.    (And  see  note  as  to  effect  of  C.  L.  P.  Act, 
1860.) 
cbarges  of,  usage  as  to ;  sale  by  private  contract     Marsh  v.  Self,  234. 

AUTHORITY  to  raise  money  in  name  of  blank  acceptor.     King  v.  Forbes,  41. 

of  master  of  ship  to  sign  bills  of  lading  at  lower  rate  of  freight  wan  owner  has  agreed 
for.     Pickernell  v.  Jauberri/,  217. 

to  deposit  bills  of  exchange  with  bill  broker.     Herschfeld  v.  Broton,  219. 

of  partners  to  accept  bills ;  nature  of  business ;  broker.     Schweitxer  v.  Long,  687. 

of  partners  to  pledge  partnership  credit;  bills.     Leverson  v.  JLane,  221. 

of  ship's  broker  to  enter  into  agreement  to  bind  shipowner  as  to  freight  Perez  v. 
•       Alsap,  IBS.  r-  -e 
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BAILIFF  OF  COUNTY  COURT,  liability  of,  after  interpleader  order.     Lewis  v. 
Cole,  17. 

BANKER,  duty  of,  not  to  disclose  state  of  customer's  accounts.     Foster  v.  Bank  of 
London,  214. 
right  of,  to  retake  money  paid  over  counter  by  mistake.     Chambers  v.  Miller,  202. 

BANKRUPTCY,  actions  by  assignees  in ;  fraudulent  preference.     Graham  v.  Candy, 
206;  Graham  V.  Webb,  239. 

BIGAMY,  evidence  on  indictment  for ;  prisoner's  first  and  second  marriages ;  evi- 
dence of  previous  marriage  of  prisoner 's^rt/ husband,     it.  v.  Wilson,  119. 
evidence  of  marriage.     R.  v.  Cradock,  837. 
absence  for  seven  years.     R,  v.  Heaton,  819. 

BILL  OF  SALE,  contract  of  warranty  collateral  to.     Stuckey  v.  Bailey,  1. 
registry  of  description  of  assignor.     Bellamy  v.  Saul,  318. 

BILLS  OF  EXCHANGE,  contract  to  pa^  by ;  damages.     Morley  v.  Baker,  146. 
authority  to  raise  money  on.     King  v.  rorbes,  41. 
deposit  of,  with  broker.     Herschfeul  v.  Brown,  219. 
notice  of  dishonour.     Hawkins  v.  Hill,  262. 

drawing  and  indorsing,  in  name  of  deceased  person.     Ashpitel  v.  Bryan,  183. 
payable  after  demand ;  presentment     Dodd  v.  Gill,  261. 

BILLS  OF  LADING,  authority  of  master  to  alter.     Pickemell  v.  Jauberry,  217. 

BOOKS  OP  ACCOUNT,  inspection  of.    Fergusson  v.  Coombe,  87. 

BROKER,  notes  of,  when  at  variance ;  separate  sales.     Fisenden  v.  Levy,  477. 
liability  of,  on  contract,  to  effect  insurance.     Hurrell  v.  BulUtrd,  445. 
authority  of,  as  to  freight.     Perez  v.  Alsop,  188. 

right  of,  to  commission.     Cousins  v.  Mitcheson,  236 ;  Rucker  v.  Lunt,  959. 
right  of  insurance  brokers  to  discount  by  custom.     Ibid. 

BUILDING,  contracts  as  to;  oral  evidence  ;  extras.     Franklin  v.  Darke,  65. 
liability  of  employer  on,  to  sub-contractor.     EccUs  v.  Southern,  1 42. 
liability  of  employer  for  materials  supplied  on  guarantee.     Smith  v.  Rudhall,  1 43. 
liability  of  builder  or  employer  for  negligence  in  bad  work  or  materials.     Clothier  v. 
Webster,  4. 


CARRIERS,  liability  of,  for  damage  to  goods;  limiids  in  casks ;  contributory  negligence 
of  sender  in  bad  cask.     Cox  v.  London  if  North  Western  Railway  Co.,  77. 

liability  of,  for  not  sending  on  goods ;  delayed  through  want  of  means  of  conveyance, 
and  damaged  by  weather.     Cohen  v.  Gaudet,  455. 

cheque  post-dated,  legality  of.     Key  v.  Mathias,  279.     (And  see  note.) 

COLLATERAL  ISSUE,  what  is  not  so;  admissibility  of  evidence  as  to  any  point 
material  to  credit  on  the  main  issue.  Re  Dennis,  502.  (And  see  cases  in  note.) 
Fowkes  V.  Manchester  Life  Insurance  Co,,  440. 

COMMISSION,  liability  of  employer  for.  Green  v.  Reed,  226 ;  Thompson  v.  Clark, 
181 ;   Topping  v.  HeaUy,  325 ;  Marsh  v.  Jelf,  234  ;  Mason  v.  Cl^on,  899. 

COMPARISON  OF  HANDWRITING  in  criminal  cases.     R.  v.  Aldridge,  781. 
in  civH  cases.     Roupell  v.  Haws,  784. 

CONSPIRACY,  action  on  the  case  in  the  nature  of.     Diekson  v.  Combermere,  527. 
law  as  tOi     ( In  notis,  528,  5290     Evidence  in,  541 ,  550. 

3t2 
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CONTRACT  in  writing,  oral  evidence  as  to.    Arbon  v.  FiaseU,  152;  Bruffv.  Cony^ 

beare,  56 ;  Meyer  v.  BarneU,  696.     (And  see  note,  p.  707.) 
supply  of  goods,  on  whose  credit.     Bro^  t.  Merry  weather,  144. 
for  Duilding;,  extras  under.     Franklin  v.  Darke,  65. 
eoarantee  by  employer.    Smith  v,  Rudhall,  143. 
liability  of  employer  to  sub-contractor  on  new  contract.     EceUs  ▼.  Southern,  142  ; 

WaUu  ▼.  Robimon,  309. 
88  to  acceptance  of  bill  and  borrowing  money  in  acceptor's  name.     King  ▼•  Forbes, 

41. 
by  motb«r  of  bastard  child  not  to  molest,  &c.     Lane  ▼.  Ponton,  125. 
lunacy  as  a  defence  to.     Lonatt  ▼.  Tribe,  9. 
collateral  to  bill  of  sale.     Stuckey  ▼.  Bailey,  1. 
in  writing;  parol  evidence  to  show  whether  the  parties  ever  agreed,  or  on  what  terms, 

or  to  explain  the  terms.     Meyer  v.  Burnett,  696.     (And  see  cases  collected  in 

notit,  707.) 
for  sale  of  goods  within  the  Statute  of  Frauds,  what  is  "  acceptance  "  to  bind.    Bowes 

V.  Pontifex,  740.     (And  see  cases  collected  in  notis,) 
by  woman  to  support  bastard  child,  validity  of.     Gore  v.  Hatosey,  509. 
to  pay  weekly  sums  during  life  of  child ;  Statute  of  Frauds,  to  be  performed  within 

a  year.     Carrington  v.  May,  283. 
to  ship  goods  to  foreign  ports ;  effect  of;  general  discretion ;  liability  of  shipowner 

for  proceeds  of  ^oods.     KahnweOer  v.  Dobton,  709. 
to  employer,  liabihty  on.     Cook  v.  Sherwood,  728. 
fbit  sale  of  goods,  effect  of.     Bowa  v.  Pontifex^  740* 
in  writing,  question  whether  it  is  so  or  not,  or  whether  parties  ever  were  ad  idem; 

oral  evidence.     Meyer  v.  Barneit,  696. 
breach  of,  how  far  excused  by  impossibility  caused  by  acts  or  default  of  third  parties, 

or  by  natural  causes.     Cohen  v.  Gaudet,  455.    (And  see  note  on  subject,  pp. 

462,  463.) 
to  sale  of  goods,  measure  of  damages  for  nondelivery  of.     Elliot  v.  Hughes,  387. 
to  ship  goods,  action  for  damage  by  bad  packing,  &c.     Eicomhe  v.  Jarvis,  435. 
by  broker's  notes,  variance  of.     Fisenden  v.  L^,  477. 
to  efibct  insurance,  liability  on ;  breach  of  duty.     Hurrell  v.  Btdlard,  445. 

COUNTY  COURT,  action  against  attorney  for  not  suing  in.     Lee  v.  Dixon,  744. 

CRIMINAL  PROCEDURE,  inspection  by  prisoner  of  prosecutor's  letters  alleged  to 

have  been  used  for  extortion.     R,  v.  CoUicci,  103. 
production  of  at  trial.     Ibid.     Putting  in  on  the  part  of  prosecution.     Ibid, 
putting  prosecutor  to  elect.     R,  v.  Davis,  19.     (And  see  note  on  subject,  p.  21.) 
bill  of  exceptions  on  trial  of  case  substantially  of  a  civil  character,     it.  v.  TrtUn^  22. 

(And  see  note  on  subject,  p.  284) 
at  trial,  witness  allowed  to  refresh  his  memory  by  depositions  and  to  alter  his  answer. 

R.  V.  Quin,  818. 
privilege  of  police  as  to  disclosure  of  information.     R,  v.  Richardson,  693. 
onus  of  proof  as  to  absence  for  seven  years  in  case  of  bigamy.     R.  v.  Heaton,  819. 
comparison  of  handwriting  not  allowed.     R.  v.  Aldridge,  781. 
question  to  skilled  witness  as  to  point  at  issue.     A.  v.  Burton,  778. 
evidence  to  contradict  principal  witness  on  matter  material  to  credit  on  main  issue. 

R.  V.  Dennis,  502.    (And  see  Fowkes  v.  Manchester  Life  Insurance  Company, 

440.) 
at  trial,  admissibility  of  evidence  as  to  other  acts  by  prisoner  of  similar  nature ;  pre- 
vious forgeries.     R»  v.  Salt,  834^ 
forgeries  in  course  of  same  transaction.     Roupell  v.  Haw$,  784. 
previous  poisoning.     R,  v.  Gamer,  681 . 
admissibility  of  deposition  of  married  woman,  pregnant,  and  unable  to  attend.     JR. 

V.  Croucher,  285. 
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CRIMINAL  PROCEDURE-^ronfiRtftfc/. 

evidence  of  intention  to  extort  money.     R,  y.  Menage,  310. 
conversation  between  prisoner  and  his  mother.     R,  v.  Welsh ^  275. 
evidence  of  wife  of  one  prisoner  against  another.     R.  v.  Thompson,  824. 


DAMAGES,  measure  of,  in  trespass.     Walker  v.  Sheerman,  259. 
contract  to  pay  money  by  instalments  and  bills.     MorUy  ▼.  Baker,  146. 
for  detention  of  chattel.     Dimsdale  v.  London  and  Brighton  Railway  Company,  167. 
for  nondelive^  of  goods.     Elliot  v.  Hughes,  387. 
for  shares.     Jjantra  v.  Stiebel,  951. 

DAYS,  computation  of,  on  demurrage,  &c.     Bremner  v.  Dando,  231;   Turner  ▼. 
Barlow,  950. 

DEBTOR  AND  CREDITOR,  deposit  of  bill  for  specific  advance  or  on  general  ac- 
count.    Ker  V.  Bullard,  438. 
pledge,  losing  or  disposing  of,  loss  of  lien.     CooA^e  v.  Haddon,  229. 

DEED,  forgery  of.     Roupell  v.  Haws,  784;  Painter  v.  Abel,  518;  Richardson  v. 
Neaves,  815. 

DEMURRAGE,  action  for  defence  to.     Bremner  v.  Danc/o,  231. 
lien  of  shipowner  for.     Peres  v.  Alsop,  188. 


EJECTMENT,  landlord  and  tenant;  half-year's  rent  and  no  distress.     Hammond  y. 
Mather,  151. 
for  forfeiture,  interrogatories  not  allowed  in.     Blyth  v.  L' Estrange,  154. 
by  heir  against  person  claiming  uuder  forged  deed.     Roupell  v.  Waite,  511. 
right  to  begin.     Ibid, 
sufficiency  of  secondary  evidence.     Ibid.     (And  see  Roupell  v.  Haws,  784.) 

EVIDENCE,  oral,  in  criminal  cases,  disclosure  of  communications  to  police.  R.  v. 
Richardson,  693.     (  Et  vide  Criminal  Procedure,) 

to  explain  written  contract.     Meyer  v.  Barnett,  696. 

admissibility  of  evidence  as  to  previous  matters ;  former  attempts  to  poison,  &c. 
K.  V.  Gamer,  681 ;  R.  v.  Cobden,  833. 

other  forseries  in  course  of  same  transaction.     Roupell  v.  Haws,  784. 

admissibility  of  depositions  on  behalf  of  party  in  suit  in  Chancery.  Paget  v.  Birk- 
beck,  687. 

written ;  secondary.     Quitter  v.  Jorss,  644. 

copy  probate  of  a  will  admissible  without  being  stamped  with  the  seal  of  the  Court 
under  the  20  &  21  Vict.  c.  77,  s.  64.  The  stamp  of  the  seal  of  the  Court  is  re- 
quired for  a  copy  only.     Rippon  v.  Priest,  644. 

of  intention  ;  other  letters  of  prisoner.     R.  v.  Menage,  310. 

of  former  acts  of  similar  nature.  R,  v.  Garner,  681 ;  R,  ▼.  Salt,  834;  Roupell 
V.  Haws,  784. 

admissibility  of  deed  relating  to  same  property.     Brownserd  v.  Harris,  853. 

EXTORTION,  indictment  for;  evidence.     R,  v.  Menage,  310. 


FALSE    IMPRISONMENT:  justification;  disturbance.     Jordan  v.  Gibbon,  607; 
Hudson  V.  Slade,  390.    (And  see  all  the  cases  collected  in  a  note,  p.  609.) 
justification  of,  on  ground  of  arrest  on  criminal  charge ;  not  sustainable  if  no  felony, 
Brittain  v.  Bank  of  London,  465. 
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FALSE  PRETENCES :  obtaining  money  by  means  of,  no  rigbt  to  arrest  for.  Brii^ 
tain  V.  Bank  of  London,  465.    (And  see  note.) 

FORGERY :  forging  and  uttering  indorsement  on  cheque,  evidence  of  fraudulent  in- 
tent.    R,  ▼.  Warden,  82. 

evidence  of  other  cases  of.     R,  v.  Salt,  834 ;  Roupell  v.  Hatos,  784. 

set  up  in  civil  suit.  Roupell  v.  Hawtf  784;  Richardton  v.  Neava,  815 ;  Painter  t. 
Abel,  518. 

what  is  not  so ;  altering  handwriting  so  as  to  make  the  document  appear  forged. 
Brittain  v.  Bank  of  London,  465. 

evidence  to  negative  silence  of  prosecutor.    R,  v.  Smith,  504. 

GAME,  right  to  arrest  upon  suspicion  of  taking.     R,  v.  Spencer,  854,  857. 
GAMEKEEPER,  shootingrin  resistance  of  lawful  apprehension.     K.  v.  Liic^,  483. 

GOODS,  contract  for  sale  of  validity  of;  Statute  of  Frauds;  acceptance.     Bowet  t. 

Pontifei,  740;  Cawthra  v.  Billiat,  850. 
variance  of  brokers'  notes.     Fisenden  v.  Levy,  477. 
warranty  of;  breach  of;  reduction  in  price;  defence  to  action  for  price.     Boioes  T. 

Pontifejt,  740  ;  Taylor  v.  Dalton,  263 ;  Schweir  v.  Thorm,  243. 
damages  for  breach  of  contract  to  sell.     Elliot  v.  Hughes,  387. 
for  breach  of  contract  to  thip,     Euomhe  v.  Jarvis^  435. 
trespass  for  removing ;  damages.     Walker  v.  Sheerman,  259. 


HIGHWAY,  indictment  for  obstruction  to ;  civil  or  criminal  proceedings.  R,  y.  Paget, 

29.    (And  see  note  on  subject,  pp.  28,  29.) 
nuisance  to,  what  is ;  rendenng  use  of  less  commodious  or  convenient ;  dread  of 

danger.     R.  v.  Train,  22. 
obstruction  of  by  telegraph  posts.     K.  v.   United  Kingdom  Telegraph    Company, 

73. 

HUSBAND  AND  WIFE,  liability  of  husband  for  necessaries  when  living  apart  from 

wife ;  agreement     Collier  v.  Brown,  67. 
parties  living  together  as,  liability  of  man ;  woman  allowed  to  deal  with  goods  as  her 

own.    Jonex  v.  Green,  241. 
estoppel  as  against  creditors.     Ibid, 
injury  to  wife ;  joinder  of  causes  of  action.     Morley  v.  Midland  Railway  Compaq, 

961. 


INSANITY,  defence  to  action  on  contract.     Lovatt  v.  Trib€,9. 
medical  evidence  as  to.     Ibid, 
certificates  of,  as  to.     Ibid.     Mots  v.  Tribe,  297. 

defence  of,  in  cases  of  murder.     R,  v.  Burton,  772 ;  K.  v.  Toumlev,  839. 
medical  certificates  of,  under  the  statute ;  action  for.     Hall  v.  Semple,  340. 
temporary,  arising  firom  delirium  tremens.     Seott  v.  Wakem,  336. 
liability  of  medical  men  for  restraints  imposed  in  such  cases.     Ibid. ;  Symm  r. 
Frater,  859. 

INSPECTION  of  books  of  account.     Ferguuon  v.  Coombet,  87. 
of  agreement  or  other  document,  not  the  title  of  the  applicant     Edwards  t.  Bond, 

100. 
of  real  or  personal  property,  by  jury,  party,  and  witnesses ;  right  of  party  to,  coupled 

with  production  at  trial  and  evidence  before  jury.     Meyer  v.  Barnett,  702.  (And 

see  note,  Ibid.    See  also  Line  v.  Taylor,  731,  and  note.) 
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INSURANCE,  MARINE,  implied  warranty  of  seaworthiness ;  flat-bottomed  boaU 
built  for  river  navigation,  rendered  relatively  seaworthy.  Clapham  v.  Langton, 
626 ;  Bouillon  ei  Compttgnie  v.  Lupton^  726. 

warranty  to  sail  at  a  certain  time ;  deviation ;  excuse  for  sailing  later ;  commence- 
ment of  voyage,  what  is.     Ibid. 

on  ships,  &c. ;  constructive  loss ;  abandonment.  Lindsay  v.  LeathUy,  902 ;  Jardine 
V.  Leathley,  80. 

iron  steamer  with  plates,  said  to  have  been  started,  requiring  repairs.  Lindtay  v. 
Leathley,  902. 

loss  by  perils  of  seas ;  injuries  below  water  line.  Harriton  v.  Univertal  Marine 
Inturance  Company,  190. 

INSURANCE,  on  life;  answers  to  inquiries.  Fowka  v.  Manchater  and  London  Life 
Insurance  Company,  440. 

INTERPLEADER,  claim  by  third  party,  adverse  to  employer.    Best  v.  Heyes,U3. 
estoppel  in,  as  against  creditors.    Jones  v.  Green,  241. 

INTERROGATORIES,  when  allowed;  not  against  defendant  in  ejectment  on  a  for- 
feiture.    Blythe  v.  L  Estrange,  154. 
against  clerk  to  commissioners  as  nominal  defendant.     Mason  v.  Wythe,  153. 
not  in  support  of  the  case  of  the  applicant,  disallowed.     Tamvaco  v.  Lucas,  110. 


JOINDER  of  causes  of  action;  husband  and  wife;  injury  to  wife.  Morley  v.  Mid' 
land  Railway  Company,  961. 

JOINT  liability  in  trespass.     Faget  v.  Birkbeck,  683 ;  Sowerhy  v.  Wadsworth,  734. 

JURY,  trial  by ;  procedure  ;  knowledge  of  jury  as  to  matters  of  business ;  recourse  to, 
either  in  absence  of  evidence,  or  to  test  its  tniUi.  Schweitier  v.  Lang,  687. 
(And  see  cases  collected  in  notis.    Ibid.) 

as  to  duty  of  bankers.     Foster  v.  Bank  of  London^  217. 

as  to  duty  of  brokers.     Bradley  v.  Goddard,  638. 

misconduct  o(  in  acting  on  the  law  as  to  costs.  Poole  v.  Whitcombe,  70.  (See 
note  as  to,  p.  72.) 


LARCENY,  evidence  of  possession  not  accounted  for.     K.  v.  Smith,  123. 
taking  with  intent  to  steal,  evidence  of.     R,  v.  Hore,  315. 
bailee ;  member  of  benefit  club ;  embezzlement.     R.  v.  Manh,  523. 

LEAVE  AND  LICENCE,  plea  of.    Symm  v.  Fraser,  859. 

LETTERS,  contract  contained  in ;  Statute  of  Frauds.     Watts  v.  Aintworlh,  12. 
written  proposal  orally  accepted.     Laing  v.  Smithy  97. 
proof  of  warranty  by.     Stuckey  v.  Bailey,  1. 
unanswered,  admissibility  of.     Gore  v.  Hawsey,  509. 

use  of,  in  criminal  case ;  on  indictment  for  extortion ;  inspection  and  production  of, 
before  and  at  trial     R.  v.  Colucci,  103. 

LIBEL  :  privilege ;  right  of  free  discussion ;  a  public  writer  is  not  privileged  merely 
because  he  writes  with  honesty.     Campbell  v.  Spottiswoode,  421.    (And  see  note.) 

but  within  the  scope  of  fair  discussion  a  public  writer  is  not  liable,  unless  he 
writes  recklessly.  Morrison  v.  Belcher,  614.  (And  see  cases  collected  and  com- 
mented on  in  notis.) 

discussion  of  conduct  and  character  of  public  man.    Seymour  v.  Bulterworth,  384. 

publication  not  privfleged  in  a  private  matter;  dealings  of  a  trader.  Behrens  v. 
Allen,  135. 
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LlBEl—cantinued. 
publication  privileged,  fair  aniwer  to  plainiifT's  charges.     Kirnig  v.  RtVMiV,  413. 
justification ;  charge  of  falsehood,  &c.    Ibid, 
justification  in  charge  of  felony.     Robertt  v.  Richards,  507. 

LIEN,  of  wharfinger  on  salvage.     Grant  v.  Humphrey ^  162. 
of  railway  company  for  charges,  not  for  warehouse  room  of  article  detained  as  lien. 

Dimadale  v.  London  and  Brighton  Railvay  Company,  117. 
of  shipowner  for  freight;  or  demurrage.     Perez  v.  Alsop,  188. 
loss  of,  by  losing  or  disposing  of  article.     Cooke  v.  Hadden,  229. 

LIMITATIONS :  part  payment  on  account  by  principal.     Hartland  r,  Juket,  149. 
by  co-surety.     CockereU  v.  Sparka,  150. 

LOAN  OF  MONEY,  employment  to  obtain;  liability  for  eommisaion.     Green  v. 
Reed,  226 ;  Thompson  v.  Clark,  181;  Mason  v.  Clifton,  899. 


MALICIOUS  INJURY  TO  PROPERTY,  what  is.     JR.  v.  Brmon,  821. 

MANSLAUGHTER,  accelerating  death  of  person  already  diseased.     R,  v.  Mtirton, 
492. 
shooting  gamekeeper  in  resisting  lawful  apprehension.     E.  v.  Luck,  483. 

MARRIED  WOMAN,  action  against ;  setting  aside  writ  as  irregular.     Hitcock  v. 
Hollings,  05  ;    Wilson  v.  HoUings,  96. 
liability  of,  on  contracts;  evidence  of  marriage.     Hamblin  v.  Skelton,  133. 
injury  to;  joinder  of  in  action.     Morlty  v.  Midland  Railway  Company,  961. 
deposition  of;  admissibility  of.     K.  v.  Croucher,  285. 

MASTER  AND  SERVANT,  liability  of  master  to  action  for  wages  on  dismissal. 

Cook  V.  Sherwoodf  729. 
action  for  wrongful  dismissal;  justification  ;  misconduct     Smith  v.  Allen,  157. 
liability  of  master  or  employer  for  injury  to  servant  in  course  of  employ ;  knowledge 

of  danger  by  employer  or  servant.     Ogden  y.  Rummens,  751. 
use  of  dangerous  machinery  by  young  person.     Grizzle  v.  Frost,  622. 
injury  arising  from  common  negligence  of  persons  in  different  employments.  Fletcher 

y.  Peto,  369;   Woodward  v.  Peto,  389 ;  Smith  v.  Dowell,  238. 

MEAT,  sale  of,  knowing  it  to  be  diseased,  indictments  for  and  evidence  on.     JR.  v. 
Crawley,  109;   R,  v.  Jarvis,  108. 

MEDICAL  MEN,  liability  of,  to  action  for  negligence.     Rich  y.  Pierpont,  35. 
for  improperly  signing  certificate  of  insanity.     Hall  v.  Semple,  337. 
for  putting  patients  under  bodily  restraint  in  cases  of  delirium  tremens,    Scott  y. 
Wakem,  328 ;  Symm  v.  Fraser,  859. 

MONEY  had  and  received,  what  is.     KahnweiUr  v.  Dobson,  300. 

MURDER:  constructive;  by  means  of  arson.    R.  v.  Horsey,  287.     (And  see  note, 
p.  288.) 
defence  of  insanity  in.     JR.  v.  Vyse,  247.    (See  note,  and  Dr.   Hood's  comments 
on  the  case,  p.  253.)     Moral  depravation.     R,  v.  Burton,  772 ;  R,  y.  Townley, 
839. 

NEGLIGENCE,  liability  of  master  or  employer  for;  as  to  use  of  dangerous  machi- 
nery by  young  persons.     Grizzle  v.  Frost,  622. 
BO  as  to  any  dangerous  employment,  as  shoring  up  ruinous  or  falling  buildings,  &c., 
the  question  will  be,  whether  the  employer  knew  more  of  the  danger  than  the  ser- 
vant.    Ogden  v.  Rummens,  751.     (And  see  Master  and  Servant,) 
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N  £G  LIG  ENCE-rofif  iniie</. 
liability  of  employer  for  neglect  or  misfeasance  of  contractor  in  bad  work  or  materialq. 

Clothier  v.  Webster,  4. 
of  medical  men,  liability  for.     Rich  v.  Pierpontj  35. 
liability  of  owners  for,  in  management  of  nzed  property ;  contributory.     WiikerUy 

V.  Regent's  Canal  Co.,  61. 
of  carrier,  damage  to  goods.     Cox  v.  London  4*  North  Western  Railway  Co.,  77. 

NISI    FRIUS:    practice;    comparison  of   handwriting  —  evidence  of  experts  on. 

Roupell  V.  Haws,  784.     (And  see  cases  collected  tn  notis.) 
secondary  evidence,  sufficiency  of.     Roupell  v.  Waite,  511;  Roupell  ▼.  Haws,  784. 
admission  of  execution  of  deed;  explanation  of  admission;  denial   of  execution; 

forgery.     Painter  y,  Abel,  5\S, 
amendment  at ;  to  raise  "  real  question  in  controversy  between  the  parties.^'     Coioan 

V.  Lascelies,  63 1 .     ( See  A  mendment. ) 
issues  not  joined ;  amendment ;  adjournment.     Harrison  v.  Cant,  277. 
adjournment  of  trial;  terms  of.   Bremner  v.  Dando,  231. 
admission  of  written  document  unstamped,  for  purpose  of  stating  case.     Walton  v. 

Burton,  278. 
admission  of  unstamped  document  to  show  fraud.     Roupell  v.  Haws,  784. 
trial,  postponement  of;  obtaining  it  by  misrepresentation;  speedy  execution.     Swaby 

V.  ValUz,  230. 
right  of  party  to  conduct  money  as  witness.     Reed  v.  Fairkst,  058. 
evidence,  admissibility  of  secondary,  proof  sufficient  to  let  in ;  document  in  foreign 

country.     Quitter  v.  Jorss,  644. 
probate  copy  of.     Rippon  v.  Priest,  644. 
knowledge  by  jury.     Schweitzer  v.  Long,  687.     (And  see  cases  collected  tn  notis.) 

PARTNERS,  authority  of,  to  draw  bills  in  partnership  name.  LeversonY,  Lane,  221. 
Colonial  brokers.     Schweitzer  v.  Long,  687. 

PLEADING  :  leave  to  plead  several  matters.     Lascaridi  y,  Gwmey,  125. 
setting  aside  pleas  as  fraudulent.     Ibid. 

leave  to  add  pleas  after  issue  joined.     Carrick  v.  Holdemess,  09. 
setting  aside,  as  embarrassing.     Cottula  v.  Soames,  93 ;  The  Gneat  Ship  Co,  v.  RMS' 

sell,  9^;   Taylor  v.  Smith,  91. 
efiect  of  never  indebted  in  action  for  calls.     Contoli  Inmrance  Co.  v.  Newatt,  130. 
practice  as  to ;  demurrer ;  issue  of  fact ;  effect  of  verdict  for  plaintiff  on  bad  count 
Oxenhom  v.  Smythe,  85. 

POLICE,  privilege  of,  as  to  disclosure  of  sources  of  informatioo.    R.  v.  Richard$on, 
693. 
questions  by,  to  prisoners,  improper.     R.  v.  Mick,  822. 

PRACTICE.    (See  Process^  Nisi  Prius.) 

PRINCIPAL  AND  AGENT:  action  by  principal  against  agent  for  selling  goods 
bought  for  principal ;  defence  tOk     Lienard  v.  Drmiar,  212. 

action  by  principal  for  misrepresentation  of  authority.     Hughes  ▼.  Or^tme^  885. 

liability  of,  for  commission.  Cousins  v.  MOcheton,  236 ;  Marsh  v.  Jdf,  234 ;  Orten 
V.  Reed,  226;  Thompson  t.  Clark,  181 ;  Topping  v.  Healey,  328. 

PROCESS,  service  of,  abroad.  Dantra  v.  Stiebel,  951.  (And  see  note,  p.  055. 
Service  of,  by  mistake.    Kelly  v.  Lawrence,  830.    (And  see  note&) 

PUBLIC  OFFICERS,  dismissal  of;  action  for;  when  not  maintainable ;  discretionary 
power  of  removal.  Dickson  v.  Combermere  and  others,  527.  (And  see  cases  on 
the  subject  collected  in  notis,  pp.  528,  520.) 
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RABBITS,  potting  on,  luibiltty  for ;  party  haTing  right  of  iport  and  licence  to  pat  on 
■ome;  evidence  of  excess.    Fagtt  t.  Birkbak^  683. 

RACING,  right  of;  not  incladed  in  right  of  highway.     Sowerhy  ▼.  Wadtwarik,  734. 

RAILWAY  OR  CANAL  COMPANY,  Habnity  of,  for  fire  cansed  by  sparks  emitted 
by  engine.    Longman  v.  Grand  Junction  Canal  Co.,  736. 
liability  of,  for  nondelivery  of  parcel.     DimtdaU  v.  Brigkian  Railway  Co,^  167. 

RATIFICATION,  evidence  of  and  effect  of,  in  making  party  liable  as  trespasser. 
HaU  V.  Semple,  337;  ^mm  v.  froKr,  859. 

REPLEVIN:  denial  of  tenancy;  evidence  of  acknowledgment  Grooer  v.  LaaUf 
266. 

SECRETARY  OF  STATE,  liability  of,  to  action  for  conduct  in  the  course  of  the 
exercise  of  bis  functions  as  such.  Dickion  v.  Combermere,  527.  (And  see  cases 
on  the  subject  collected  in  nolit,  528,  529,  536.)     Itwin  v.  Orey,  635. 

SHARES,  contract  to  deliver;  performance;  delivery  of  ceriijicatei.  Huni  v.  Gionc, 
233.     Improper  transfer  of;  damage.     Dantra  v.  Stiebel,  951. 

SHIP,  bOl  of  sale  of,  warranty  of.    Stuckey  v.  Bailey,  1. 

SHIP'S  articles,  agreement  to  pay  crew  extra  wages,  implied  warranty  of  seaworthi- 
ness.    Twmer  v.  Owen,  176. 

SHIPBROKER,  right  of,  to  commission ;  first  introduction  to' customer.  Cumua  ▼. 
MUchaon,  236. 

SHIPOWNER,  liability  of,  to  consignee,  for  nondelivery  of  goods ;  notice  to  con- 
signee of  arrival     Houlder  v.  Tke  General  Steam  Nacigaiwn  Co,,  170. 
lien  of,  for  freight     Perei  v.  Altop,  188. 
liability  of,  for  bad  stowage.    Sack  v.  Ford,  209. 
liability  o(  on  contract  to  ship  goods.     KahmoeiUr  v.  Dobaon,  709. 

SHIPPING :  liability  of  shipowner  to  fireighter  for  disposing  of  his  goods.  Kahnweiler 

V.  Dotnon^  709.     Money  had  and  received.     Ibid, 
liability  of  shipowner  to  charterer  for  not  addressing  ship  to  his  agents.     Bradley  t. 

Goddard,  638.     Measure  of  damage.     Ibid, 
insurance;  constructive  total  loss;  abandonment    Jardine  v.  Leathley,  80;  Lmdmy 

V.  Leathley,  902;  Harriton  v.  Universal  Marine  Imurance  Company,  196. 
anthoiity  of  master  or  broker  as  to  freight.     Fickenull  v.  Jauberry,  217 ;  Peref  v. 

AUop,  188. 
action  for  demurrage,  defence  to;  liberty  to  shipowner  to  load  dead  cargo;  time  when 

such  loading  complete.     Bremner  v.  Dando,  231. 

SHIPPING  AGENT,  liabilify  of,  in  charge  of  ship.     Hdmti  v.  Clark,  336. 

SLANDER  of  title,  evidence  of  malice ;  want  of  reasonable  ground.    Atkhu  v.  Perrin, 

180. 
privileged  communications,  reasonable  complaint ;  repetition  to  third  parties.    HirU 

V.  Goodwin,  257. 
fair  answer  to  charges  of  plaintiff.     Kanig  v.  Ritchie,  413. 
justification,  charge  of  stealing ;  servant  giving  away  master's  bread.     Roberti  v. 

Richardi,  5Q7. 

STATUTE  OF  FRAUDS :  contracts  for  sale  of  goods ;  acceptance.    Boioes  v.  Fonti- 
fex,  739.     (See  note,  p.  741,  collecting  the  cases.) 
conditional  acceptance.     Cawthra  v.  BUiiat,  850. 
contract  to  be  performed  within  a  year.     Carrington  v.  May,  283. 
contract  of  employment    Cook  v.  Sherwood,  729. 
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SURETY  for  bail ;  tennination  of  liability.     Batson  y.  Trance,  323. 
right  of,  to  issue  execution  against  debtor.     Edmondi  v. ,  962. 

TIME,  computation  of,  in  contract.     Bremner  v.  Dando,  231 ;   Turner  v.  Barlow, 
950. 

TRESPASS,  joint,  what  is  evidence  of;  master  of  a  hunt  going  over  a  particular  field. 

Paget  V.  Birkbeek,  683.     (See  cases  collected  in  notis,  p.  686.) 
sevenu  persons  engaged  in  a  hurdle  race  in  a  particular  field.     Sowerbtf  v.  Wad%~ 

worth,  734. 
to  lands,  &c.,  by  person  put  into  possession  bv  owner  under  inchoate  agreement 

Wettbrook  v,  ICerrick,  59.     Determination  of  will ;  leave  and  licence.     Ibid. 


WATER,  right  of,  injury  to.     Lord  Norbury  t.  KUchin,  292. 

WAY,  right  of;  prescription ;  public  resort  for  purposes  of  pleasure.   Mildred  v.  Weaver, 
30.     Evidence ;  deed  relating. to  property.     Browmerd  v.  Harris^  853. 
right  of,  to  pass  or  repass,  not  involving  right  to  race.     Sowerby  v.  Wadtworth,  734. 

WORK,  liability  of  employer  for  defecU  in.     Clothier  v.  Webiler,  4. 

defence  to  action  for;  implied  contract  to  do  it  in  workmanlike  manner.    Pearce  ▼• 

Tucker,  136. 
liability  of  employer  to  sub-contractor.     Ecclet  v.  Southern,  142. 
liability  of  employer  for  materials.     Smith  v.  Rudhall,  143. 

liability  for;  evidence  of  employment;  benefit  to  third  party.     Chidley  y,  Norrii, 
228 ;  extras,  orders  for.      Waltu  v.  Robinson,  308. 

WRITTEN  CONTRACT,evidence  as  to  whether  the  contract  was  in  writing  or  whether 
the  parties  were  ever  ad  idem,  or  to  explain  or  apply  it.     Meyer  v.  Burnett,  697. 
(And  see  note,  pp.  707,  708.) 
in  letters,  effect  of,  assent.     Wattt  y.  Aintworth,  12. 
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